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The Petitioner Ditch Companies' hereby submit this Opening Brief in Support of their
Petition for Judicial Review of the October 20, 2015 Amended Final Order of the Director of the
Idaho Department of Water Resources in the above-captioned matter.

L STATEMENT OF THE CASE

The fundamental issue presented to the Court by the Ditch Companies® Petition for
Judicial Review is the validity of the Director’s legal determination that water released from the
Arrowrock, Anderson Ranch and Lucky Peak Reservoirs (the “Boise River Reservoirs™) for
flood control purposes “fills” or “satisfies™ the reservoir water rights, so that the actual, physical
storage of water in the reservoirs after flood control releases occurs without a water right, subject
to the delivery demands of existing junior water rights and future appropriations of water. This
issue concerns the legal entitlement to store water in the Boise River Reservoirs pursuant to the
reservoir storage rights, and the relationship between flood control and beneficial use storage in
these reservoirs.

Interpreting the Ditch Companies’ property right to store water pursuant to the Boise
River Reservoir storage rights is a question of law. The Director’s legal theory is that water
entering the Boise River Reservoirs that is not delivered to downstream senior water rights is
“physically and legally available” for beneficial use storage, is necessarily diverted by and stored
in the reservoirs for beneficial use, and must therefore be treated as “filling,” and “satisfying” the
reservoir’s storage rights. The Director contends that whether water is actually available for

storage and end beneficial use is irrelevant to the “satisfaction” of a storage water right.

! The “Ditch Companies” include: Ballentyne Ditch Company, Boise Valley Irrigation Ditch Company,
Canyon County Water Company, Eureka Water Company, Farmers’ Co-operative Ditch Company,
Middleton Mill Ditch Company, Middleton Irrigation Association, Inc., Nampa & Meridian Irrigation
District, New Dry Creek Ditch Company, Pioneer Ditch Company, Pioneer Irrigation District, Settlers
Irrigation District, South Boise Water Company, and Thurman Mill Ditch Company.

PETITIONERS’ OPENING BRIEF - 1




The Ditch Companies contend that the right to retain water in the Boise River Reservoirs
until it is needed for beneficial use is fundamental to the legal entitlement to store water under
the storage rights. Actual, physical storage of water is the true measure of a storage water right.
Water that cannot be actually, physically stored and retained until it is needed for beneficial use
is not “physically and legally available” for beneficial use storage, and does not “satisfy” a
storage water right. The release of water for flood control purposes before it can be beneficially
used is not a “choice” of the storage right holders—it is a mandate of the need to use the Boise
River Reservoirs to protect downstream lands from flooding.

The relationship between flood control and beneficial use storage in the Boise River
Reservoirs is also an issue of law. The record and the Director’s Amended Final Order
(“Order”) reveal no dispute that, since the 1950s, the Boise River Reservoirs have been operated
for flood control and beneficial use storage pursuant to a congressionally-approved plan that was
collaboratively developed and implemented by the United States Bureau of Reclamation
(“Bureau” or “BOR?”), the Army Corps of Engineers (“Corps™), the State of Idaho, particularly
Idaho Department of Water Resources (“IDWR?”), and Boise Valley water users. The plan
contains criteria and procedures that determine when water must be released to maintain
sufficient vacant reservoir space to capture high spring flows and regulate reservoir releases to
prevent flooding, and when water may be stored for irrigation and other beneficial uses.
Reservoir space that is required to be kept vacant for flood control purposes is not available to
store water for beneficial use, until that space is no longer required to be kept vacant for flood
control purposes. Reservoir space becomes available for beneficial use storage only as flood
space requirements decline. As flood control space requirements decline, water is increasingly

stored for beneficial use, until the reservoirs reach “maximum fill.” Storage water rights are
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“filled” for beneficial use storage as available reservoir storage spaces are physically filled. This
is how the reservoir operating plan defines the relationship between flood control and beneficial
use storage in the Boise River Reservoirs.

The Director asserts that reservoir operations under the plan have no bearing on the
exercise or administration of Boise River Reservoir rights. The Ditch Companies contend the
oppoéite; that operation of the Boise River Reservoirs to store water for beneficial use under the
operating plan, and the plan’s assurances that water entering the reservoirs after flood control
releases will be stored for their beneficial use under their storage water rights, define how the
storage water rights are actually exercised, “filled” and “satisfied.” The Director has no
authority to unilaterally abrogate the congressionally-approved plan and its assurances to the
water users.

Whether IDWR’s accounting methods are consistent with the Boise River Reservoir
storage water rights and their exercise and administration under applicable legal principles, or are
inconsistent and should be modified to conform therewith, are also questions of law. There is no
dispute regarding the mechanics of IDWR’s accounting methods. The water right accounting
program accrues all water entering the reservoirs that is not delivered to downstream senior
water rights to storage water rights until the volume limit of the storage rights is reached (the so-
called point of “paper fill” in the water right accounting program), and thereafter accrues
reservoir inflows to an accounting category called “unaccounted for storage,” regardless of
whether the water is actually, physically stored and available for beneficial use. When the
reservoirs reach their maximum filling for the ensuing irrigation season, the water actually,
physically stored in the reservoirs is credited back to the reservoir storage water rights, and

allocated among the storage accounts of the spaceholders who own reservoir space and the right
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to use the water stored therein. This actual, physically stored water is delivered from the
reservoirs to the water users, is beneficially used by them, and the water right accounting
program accounts for such delivery based on measurements reported by the watermaster.

It is undisputed that IDWR’s accounting methods do not define the property right
inherent in the storage water rights. Those property rights are defined by decrees issued by this
Court, and Idaho law pertaining to the legal entitlement represented by those decrees. IDWR’s
accounting methods do not divert, store or distribute water to water users, or administer water
rights in Water District 63. These things are done by water users and watermasters operating in
the real world (versus the theoretical world of IDWR’s computer program). The proper role of
any accounting methodology is to account for the actual distribution of water to natural flow and
storage water rights in Water District 63 in conformance with the applicable water rights and
well-settled legal principles.

Water District 63 watermasters have never administered Boise River Reservoir storage
water rights as if they were “filled” or “satisfied” and no longer entitled to store water after the
theoretical point of “paper fill” in the water right accounting program. Conversely, they have
always administered Water District 63 water rights with the understanding that water cannot be
stored in the Boise River Reservoirs without a water right, that water stored in the Boise River
Reservoirs after flood control releases is stored pursuant to the storage water rights, and that
water is delivered to, and beneficially used by, the water users pursuant to the storage water
rights. Water District 63 water users have always had the same understanding.

The Director’s position is that the satisfaction of the Boise River Reservoir storage rights
is correctly defined by the water right accounting program’s “paper fill” construct, so that the

water users have no discernable right to store water after flood control releases, and such storage
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is subject to the water delivery demands of existing junior water rights and future appropriations.
This position is contrary to the legal entitlement of the storage water rights, the purposes and
provisions of the reservoir operating plan, the actual operation of the reservoirs for flood control
and beneficial use storage, and the actual use and administration of storage water rights in Water
District 63. The Ditch Companies contend that IDWR’s use of the water right accounting
program to “count” reservoir inflows does not support the Director’s legal conclusion that Boise
River Reservoir storage rights are “filled” and “satisfied” by water released for flood control
because, ultimately, the accounting method credits back to the reservoir storage rights all water
that is actually, physically stored in the reservoirs at the conclusion of flood control operations at
the point of maximum storage.

The Ditch Companies advised the Director that they believed their concerns in the
Contested Case proceeding could be addressed with or without modifying IDWR’s accounting
method, provided the Director issue an order acknowledging that: (1) water released for flood
control pursuant to the reservoir operating plan is not “physically and legally available” for
beneficial use storage and therefore does not accrue to “fill” or “satisfy” the reservoir storage
rights, and (2) reservoir inflows that are actually, physically stored in the reservoirs during flood
control operations, during and after flood control releases, accrue to the storage water rights in
priority until the reservoirs reach maximum storage. Ditch Companies Post-Hearing
Memorandum, R., 000972-73.

Notwithstanding the Director’s Order, the Ditch Companies continue to believe their
concerns about the Director’s position can be resolved through issuance of such an order by this
Court.

IL. PROCEDURAL BACKGROUND

On October 22, 2013, the Director (“Director’) of the IDWR sua sponte issued a Notice
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of Contested Case initiating a contested case proceeding “to address and resolve concerns with
and/or objections to how water is counted or credited toward the fill of water rights for the
federal on-stream reservoirs pursuant to existing procedures of accounting in Water District 63.”
R., 000002. The Director’s Notice of Contested Case also stated an intention to develop a record
to document “how and why existing accounting methods and procedures ‘count’ or ‘credit’ water
towards the water rights for the federal on-stream reservoirs in . . . Water District 63” because
there is no such formal record, and the informal IDWR records that do exist are “scattered and
incomplete.” Id., 000004.

The Notice of Contested Case ordered that “water users with rights to divert, store, or use
water in Water District 63 that have concerns and/or objections regarding how water is counted
or credited toward the fill of water rights for the federal on-stream reservoirs in Water District 63
are to submit statements of the concerns and/or objections to the Department.” Id., 000007. The
Director’s transmittal letter serving the Notice on the Ditch Companies and other Water
District 63 water right holders stated: “Your participation is not mandatory but any decision
made in the proceeding will be binding upon all water users that received notice of this
proceeding.” R., 000001.

The Ditch Companies and the Boise Project Board of Control (“Boise Project”) filed
various pre-hearing motions and made various objections to the Director’s initiation and conduct
of the Contested Case proceeding. For example, the Ditch Companies sought disqualification of
the Director as Hearing Officer (R., 000100); stay of the proceeding to allow for the SRBA Late
Claims process to reach conclusion (R., 000255); clarification of the Director’s use of “official
notice” (R., 000869); dismissal for failure (and inability) to join the Bureau (R., 000255);

improper use of staff memoranda (R., 000526); IDWR participation as an adversarial party (R.,
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000869); and limitation on IDWR “expert” witness testimony (R., 000859). The Director
rejected each of these requests/objections.?

After staying the proceeding during the appeal of what is commonly known as Basin-
Wide Issue 17 (“BW 17”), and the Idaho Supreme Court’s decision of the same,’ the Director
issued his Order Lifting Stay and Notice of Status Conference, in the Matter of Accounting for
the Distribution of Water to the Federal On-Stream Reservoirs in Water District 63 |
(Sept. 10, 2014). R., 000094. The order triggered a number of events and obligations, including
authorizing discovery and requesting agency staff memoranda. 7d.

The Ditch Companies understood from the Director’s Noftice of Contested Case that it
was not their burden to present a record to explain IDWR’s accounting procedures. The primary
record the Director and IDWR presented for this purpose was a November 4, 2014 Memorandum
the Director asked IDWR staff hydrologist Liz Cresto (“Cresto™) to prepare on or about
September 10, 2014 “pursuant to Rule 602 of the Department’s rules of procedure
(IDAPA 37.01.01.602) explaining: (1) how and why water is counted or credited to the water
rights for reservoirs in Basin 63 pursuant to the existing accounting methods and procedures; and
(2) the origin, adoption, and development of the existing accounting methods and procedures in
Water District 63.” Order Lifting Stay and Notice of Status Conference. R., 000094,

The Ditch Companies’ concerns about IDWR’s explanation of its storage water right
accounting methods and procedures for the Boise River Reservoirs (Arrowrock, Anderson
Ranch, and Lucky Peak) are: (1) IDWR erroneously presumes that inflows to the Boise River

Reservoirs that are required to be released for flood control purposes are “physically and legally

2 The foregoing is not an exhaustive list of the Ditch Companies” motions, concerns, and objections as
are discussed further later herein.

3 Inre SRBA, Case No. 39576, Subcase No. 00-91017, 157 Idaho 385, 336 P.3d 792 (2014).
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available™ for beneficial use storage; (2) IDWR therefore asserts that such inflows “fill” and
“satisfy” the reservoir storage rights, so that (3) after flood control releases, the filling of the
reservoirs occurs without a water right, under no priority, and is subject to the delivery demands
of existing junior water rights and future appropriations of water. The Ditch Companies’
concerns and objections to IDWR’s interpretation of its method of storage water right accounting
are outlined below, and are supported by the record developed through this Contested Case.

Eventually, the Contested Case proceeding that is the subject of this appeal was held over
the course of five days: August 27-28, 31 and September 9-10, 2015. Post-hearing briefs were
filed on September 18, 2015, and the Director issued his Final Order on October 15, 2015,

which he amended by his Amended Final Order (*Order”) on October 20, 2015. R., 001230.

Further administrative proceedings included the filing of petitions for reconsideration by
the Ditch Companies and the Boise Project on November 3, 2015. Those petitions were
ultimately denied on November 19, 2015 (R., 001401), and the Ditch Companies petitioned for
judicial review of the Department’s Order on December 17, 2015. R., 001450.

III. STATEMENT OF FACTS

A. The Relationship Between Flood Control and Beneficial Use Storage Under the
Boise River Reservoir Operating Plan

Since the mid-1950s, the Boise River Reservoirs have been operated as a system for
storage and flood control purposes pursuant to a plan developed and implemented through
congressional authorization, and collaboration, approval and agreement among BOR, the Corps,
the State, Boise Valley water users and other local interests. Boise River Reservoir storage water
rights were established in conjunction with the development of the reservoir system and the plan
under which it is operated. The appropriation of storage water rights provided the basis for

contracts with BOR under which water users financed reservoir construction, acquired storage
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space, and established the right to receive water stored in that space for irrigation use. These
water rights, storage contracts, the reservoir system and the plan under which it is operated have
provided a secure water supply for over 300,000 acres of land in the Boise Valley over the
course of the last 100 years.*

1. Appropriation of Boise River Flows, Stewart and Bryan Decrees, Arrowrock
Reservoir and Storage Contracts (1864-1929)

Water rights substantially exceeding Boise River summertime flows were appropriated
between 1864 and 1904, and in 1906 were decreed in the “Stewart Decree.” Ex. 2021;
rights as Boise River flows declined during the irrigation season was resolved by an order
entered in 1919, requiring distribution of natural flows on the basis of 75% and 60% cuts in
priority order. Ex, 2022. River flows were adequate to meet additional irrigation demand only
during the spring runoff. Water rights to these flood waters were appropriated between 1894 and
1914, and later decreed in the 1929 “Bryan Decree” (aka “Flood Water Suit”). Ex. 2023.

To meet the need for additional water supplies, water users in the Boise River Valley
sought the assistance of the U.S. Reclamation Service (now the Bureau of Reclamation), shortly
after it was created by the 1902 Reclamation Act. Construction of the first dam on the Boise
River, Arrowrock Reservoir, was authorized on January 6, 1911, under the 1902 Reclamation
Act to store spring runoff to provide supplemental water during the irrigation season as natural
flows declined. Ex.2033. Water right license no. 7180 established a January 13, 1911 priority
for the right to store water in Arrowrock Reservoir, Ex. 2023. Construction of Arrowrock Dam

on the Middle Fork of the Boise River (see Ex. 2012) began in 1911, storage began in

¢ Additional historical context and detail are provided in Dr. Jennifer Stevens’ report entitled History of
Boise River Reservoir Operations, 1912-1995. Ex. 2053.
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October 1914, and construction was completed in 1915. Ex. 2056.
The Bureau entered into contracts with irrigation districts pursuant to the Reclamation é

Act of 1902, under which the districts acquired storage capacity in Arrowrock Reservoir. See,

e.g., Ex. 2058, 001762, § 6. Each district was required to apportion to lands within their

boundaries the right to receive water stored in the Arrowrock space acquired by the district, as

well as a proportionate part of the cost of constructing the reservoir. /d. at 001765-770,
99 10-12. The 1911 storage water right for Arrowrock Reservoir was decreed in the 1929 Bryan
Decree with other “flood water rights.” Ex. 20237 .

2. Formulation of the Reservoir Operating Plan, Anderson Ranch Reservoir
Authorization and Storage Water Right (1937-1956)°

Arrowrock Reservoir was authorized and constructed for irrigation use only, though it
had been operated incidentally to reduce flooding by releasing water in anticipation of high
spring runoff in order to capture peak runoff and control releases to the extent possible without
impairing irrigation storage beginning in its first year of operation (1916). Exs. 2060 and 2061.
By the 1930s, Boise River water users, the Bureau, and the Corps acknowledged the need for
another reservoir to store and manage spring runoff in order to provide additional water for
irrigation and to prevent flooding. While construction of a new reservoir at Twin Springs was
under consideration, a plan for coordinated use of Arrowrock Reservoir and the proposed
reservoir for flood control and irrigation storage was formulated. At a joint public hearing in
Boise on September 8, 1937, the Corps and BOR received public testimony regarding Boise
River Valley flooding. Ex. 2065. In November 1938, the Corps produced a report in

consultation with the Boise River Watermaster and the Manager of the Boise Project evaluating

5 The Stewart and Bryan Decree orders and rights are discussed in Exhibits 2033 and 2010.
6 Historical context and detail are provided in Stevens Report. Ex. 2053, 001638-1642.
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the potential to reduce flooding through joint operation of Arrowrock Reservoir and the proposed
Twin Springs Reservoir. /d. The report concluded that flooding could be reduced lby
reserving 30,000 acre-feet of space in Twin Springs for flood control use. /d.

In a June 28, 1939 report, BOR described the core elements of the plan: (1) using runoff
forecasts to reserve reservoir space for flood control; and (2) filling the reserved space with

spring runoff for irrigation as the need to manage spring runoff to prevent flooding declines:

Storage Capacity Required to Control Floods.

6. If the Twin Springs and Arrowrock reservoirs are to be operated for flood control
purposes some part of the storage capacity would need be reserved in nearly every year
for flood control purposes and permitted to fill only as needed to reduce the flood
discharge or as the remaining snow may justify reduction in reserved capacity.

Operation of Reservoirs for Flood Control.

11. Arrowrock reservoir has been operated primarily for irrigation purposes. Within
limitations of outlet capacity and the requirement that the reservoir fill for irrigation, it
has also been operated for flood control . . . To secure more extensive flood control, it
will be necessary to revise somewhat the plan of operation heretofore adopted by
reserving some capacity primarily for flood control.

12. It is possible, by means of snow surveys and data on winter precipitation, to make
fairly reliable forecasts of the volume of flood runoff from the Boise River . . . [IJf will be
necessary to reserve the adopted flood control space in advance of the flood season of
every year and store no water therein during the flood period, except as needed to
reduce the discharges below the Boise Project diversion dam. The reserved capacity
can be reduced as the snow cover disappears and then filled for irrigation uses.

Use of flood control storage for irrigation.

17. In operating the reservoirs for flood control purposes, it is desired to avoid undue
impairment of their value for irrigation purposes. In years of very high runoff, there is
no question that the flood control storage will be filled in securing the desired
reduction in flood peaks. Water thus stored in the flood control reserve will be
subsequently released for irrigation.

Ex. 2070 (emphasis added).
While this coordinated reservoir operating plan was being formulated, Congress

considered and passed the Reclamation Project Act of 1939 (1939 Act™). Act of Aug. 4, 1939,
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ch 418, 53 Stat. 1187 et seq., codified at 43 U.S.C. § 485. Section 9(a) of the 1939 Act
authorizes the Secretary of Interior to investigate the feasibility and cost of reclamation projects,
and to report his findings to the President and to Congress. 43 U.S.C. § 485h(a). If the Secretary
of Interior’s cost determination does not exceed estimated “repayable and returnable allocations™
(i.e., project benetits) for purposes such as irrigation, power and flood control, then the project
“shall be deemed authorized and may be undertaken by the Secretary” without further
congressional authorization. /d. Section 9(b) of the 1939 Act authorizes the Secretary to .
allocate part of the cost of a reclamation project to flood control in consultation with the Corps’
Chief of Engineers and the Secretary of War, and to operate the project for flood control
purposes to the extent of the allocation. 43 U.S.C. § 485h(b).

By 1940, the Corps and BOR determined that a reservoir on the South Fork of the Boise
River at the Anderson Ranch site would be more beneficial than a reservoir at the Twin Springs |
location on the Middle Fork. On June 25, 1940, Interior Secretary Ickes submitted to President
Roosevelt a BOR report proposing to substitute Anderson Ranch Reservoir for Twin Springs as a
“multi-purpose project” to “provide a supplemental water supply for 340,000 acres of irrigated
lands in the Boise Valley,” power generation, and “a large measure of flood control throughout
the Boise Valley.” Ex.2027. Secretary Ickes informed the President that the project was
feasible, economically beneficial and that cost repayment “can be anticipated with assurance.”
Id. Anderson Ranch Reservoir was therefore authorized for construction under Section 9 of
the 1939 Act, with funds available under the 1941 Interior Department Appropriations Act.
Secretary Ickes asked the President whether he objected to submitting the report to Congress.
The President responded that he did not object, but recommended that construction be “deferred

indefinitely” due to “demands upon the Federal Treasury for purposes of national defense.” In
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his July 22, 1940 reply, Secretary Ickes reiterated that: “[t]he supplemental water supply to be
provided by the proposed development is greatly needed [in the Boise Valley] to prevent crop
losses in practically every year,” and requested funding to conduct preliminary work. The
President relented, and authorized Secretary Ickes to proceed due to the “urgent need for a
supplemental water supply for the Boise Valley.” Id.

The report the Interior Secretary submitted to the President and to Congress (H.R. Doc.
No. 916, 76" Cong., 3d Sess. (1940)) described the proposed plan for reservoir operations:

Operation of reservoirs for flood control.—The Arrowrock Reservoir was constructed
with no particular provision for flood control and without allocation of any part of the
costs to flood control. It has been operated primarily for irrigation purposes, but an
incidental result has been some reduction to the peak discharges of past floods. Early in
the history of Arrowrock Reservoir operations, earnest efforts were made to provide a
larger measure of flood control, storage being vacated in some degree for that purpose.
In one or two instances, the changes in run-off conditions developed rapidly and
resulted in an unfilled reservoir and subsequent irrigation shortage. The need of the
reservoir’s entire capacity every year for irrigation makes it imperative to avoid this.

The run-off at the Anderson Ranch Dam site averages about 40 percent of the inflow to
the Arrowrock Reservoir. To obtain the maximum possible flood-control benefits from
storage, the Anderson Ranch Reservoir should be operated with the Arrowrock
Reservoir. In these studies such a joint operation is presumed . . . .

It is possible, by means of snow surveys and data on winter precipitation, to make fairly
reliable forecasts of the volume of flood run-off from the Boise River. However, flood
damage on Boise River is largely a function of the peak rate of discharge and the
momentary rates of discharge are influenced by climatic conditions while the snow is
melting and cannot be accurately predicted. To secure the desired flood-control results,
it will be necessary to vacate, each year in advance of the flood season, an amount of
storage capacity indicated by the run-off forecasts to be needed to control the flood
flow to the safe carrying capacity of the channel. The reserved capacity can be reduced
as the snow cover disappears and then filled for irrigation uses.

Id. (emphasis added).
The Corps also prepared and submitted a report to Congress in 1940 (H.R. Doc. No. 957,

3d Sess. (1940)) pursuant to the Flood Control Act of 1938 (52 Stat. 1215), which also described

the reservoir operating plan: “The tentative plan of storage operation would provide that the
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Jjointly used storage will be held available for flood control during the spring months when
run-off of flood proportions is predicted on the basis of snow surveys. Run-off from melting
snows would then be stored for later use for irrigation.” Ex. 2028 (emphasis added).

On December 9, 1940, BOR filed with the Idaho Department of Reclamation (now
[DWR) permit application no. 26522 to construct Anderson Ranch Reservoir and to appropriate
a water right to store 500,000 acre-feet per annum for irrigation and power uses. Ex. 2029,
000910-911. The Secretary of Interior’s report to President Roosevelt and to Congress (H.R.
Doc. No. 916), explaining the dual reservoir operating plan for irrigation storage and flood

control, was filed with the permit application. /d., 000923. IDWR approved the permit

application on February 25, 1941. Id., 000911.

On January 28, 1941, in support of the permit application, BOR filed with IDWR a
summary of terms of contracts for Anderson Ranch Storage that were under consideration by
New York Irrigation District, Nampa & Meridian Irrigation District, Boise-Kuna Irrigation
District and Wilder Irrigation District. Id., 000917. The 1941 contracts allotted each district
space in Anderson Ranch Reservoir to store water for supplemental irrigation use, in exchange
for the districts’ agreement to repay the costs of constructing the reservoir in proportion to their
allotted space. Id., 000999-1003, Arts. 10-13. The contracts required BOR to release to the
districts their contractual proportions “of the stored water actually available from said reservoir
[each] year for irrigation purposes.” Id., 001003, Art. 13 (emphasis added). The contracts
further provided that the districts may hold over unused storage from one year to the next (aka
“carryover storage”). Id., 001005-1009, Art. 18.

Regarding flood control, the contracts provided that “45,000 acre-feet of empty storage

space shall be kept available in the Anderson Ranch and Arrowrock Reservoirs for control of

PETITIONERS’ OPENING BRIEF - 14




flash floods,” with preference for maintaining such empty space in Arrowrock Reservoir,
because Arrowrock collected runoff from the largeét portion of the upper Boise River watershed.
Id., 001008-1009, Art. 18(d), (e). The contracts provided that water stored in Arrowrock or Deer
Flat Reservoirs under the priorities of the water rights for those reservoirs may be temporarily
held in Anderson Ranch, or vice versa, without affecting the districts’ rights to the water in the
respective reservoirs. Accounting for this practice is an example of what later became known as
“paper fill,” whereby a reservoir water right may be accounted for as “filled” by storage
physically held in another reservoir. Ex. 2008, 000476-477, Art. 14. The contracts reflect the
plan for operating the reservoirs jointly for irrigation storage and flood control by vacating
storage capacity on the basis of run-off forecasts to control flood flow, and then filling the
reserved capacity with reservoir inflows from spring runoff after the flood risk has passed:
(g) In the filling of the available Anderson Ranch Reservoir capacity, except that
reserved for power which will be filled first and except that amount of 45,000 acre-feet
capacity reserved for control of flash floods, the reservoir management will endeavor so
to handle the filling thereof that the same will serve both for the benefit of irrigation and
for the benefit of flood control, and may for flood control purposes evacuate so much of

its capacity as is deemed advisable with such releases to be first from holdover storage
water on hand, in the same manner and with the same effect as provided in Article 18(b).

Ex. 2029, 001009, Art. 18(g).

As required by Idaho Code Section 42-401 (Ex. 2026, now IDAHO CODE § 43-401), the
irrigation districts submitted to IDWR surveys, examinations, maps, plans, and cost estimates,
with district board minutes and copies of the proposed Anderson Ranch spaceholder contracts for
the review and approval of the Department. Ex. 2029, 000922-959. As required by the statute,
the Commissioner of the Department examined the information submitted by BOR and the
districts, and filed with the districts’ reports favorable to their proposed acquisitions of storage,
stating, inter alia: “The fact that the dam can be used for flood control and power purposes . . .

it is the opinion of this Department that the proposed new construction will be a great asset to the
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water users who are to be benefitted, as well as to the people at large in this part of the State”
(undated report to Boise-Kuna, id., 000952); “the benefits accruing to the lands with the District
in acquiring the right to the storage water, as provided in said contract, will greatly exceed the
cost thereof, and I therefore approve the same” (2/28/41 report to Wilder, id., 000949-950); “the
project represented [by the maps and document submitted] is meritorious and should have the
support of all the water users concerned” (3/19/41 report to Nampa & Meridian, id.,
000959-960). The Commissioner filed similar approval reports with other districts as they
entered into contracts with BOR. Id., 000975, 986.

Shortly after receiving the Commissioner’s favorable reports, the irrigation districts held
elections as required by Idaho Code Section 42-401 (now 43-401) authorizing the districts to
execute the contracts. The districts apportioned their respective Anderson Ranch storage water
entitlements and repayment obligations to the lands within their boundaries, and filed proof of
the apportionment with IDWR. [d., 00925-935.

Construction of Anderson Rancﬁ Reservoir began in August 1941. Ex. 2186, 003750.
BOR submitted proof of completion of works in February 1951, showing that 315,079 acre-feet
of water had been stored in 1950, and identifying the place of use as the 257,766 acres of land
that were entitled under BOR contracts to receive Anderson Ranch stored water as a
supplemental water supply for irrigation. Ex. 2029, 000987-994. In connection with proof of
completion, the Department requested, and BOR provided, a list of the thirteen irrigation districts
and canal companies that, by 1956, had entered into contracts for Anderson Ranch storage, along
with representative contracts with the different irrigation entities. Zd., 000995. BOR submitted
proof of beneficial use in February 1956, demonstrating storage of the full reservoir capacity

0f 493,161 acre-feet for use on “all lands having storage rights in Anderson Ranch Reservoir
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pursuant to repayment contracts.” /d., 001044-1051. On the basis of that proof, the State
Reclamation Engineer issued a license on December 17, 1956, for storage of 493,161 acre-feet of
water in Anderson Ranch for use on the lands under contract that BOR identified in its proof of
completion. Id., 001052-1055.

3 Lucky Peak Reservoir Authorization’

While BOR was building Anderson Ranch Dam, negotiating additional storage contracts,
and developing the water right under its approved permit, extraordinarily high flows in 1943
flooded about 29,000 acres of agricultural, urban and suburban property in the Boise Valley.

Ex. 2085, 002084. In October of 1943, congressional committees requested that the Board of
Engineers for Rivers and Harbors review the Corps’ 1940 report in House Document 957 to
identify additional flood control improvement opportunities. d., 002081.

In 1944, Congress passed a Flood Control Act declaring congressional policy “to
recognize the interests and rights of the States in determining the development of the watersheds
within their borders.” 33 USCA § 701-1. The Act further declared that flood control projects
shall “not conflict with any beneficial consumptive use, present or future, in States lying wholly
or partly west of the ninety-eighth meridian, of such waters for domestic, municipal, stock water,
irrigation, mining, or industrial purposes.” 33 USCA § 701-1(b). To effectuate this policy, the
Act required the Department of the Army to consult and cooperate with the states in which flood
control projects were proposed regarding the development of project plans to provide affected
states and the Department of the Interior an opportunity to submit written comments and
recommendations on the Corps’ reports to Congress, and to submit the states’ comments and

recommendations with the report. 33 USCA § 701-1(a). The Act also required the Department

7 Historical context and detail are provided in Stevens Report. Ex. 2053, 001643-47.
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of the Interior to consult with states and the Department of the Army concerning proposed
reclamation projects for irrigation purposes, and provided that, if either the Secretary of the
Army or an affected state objected, the project would not be deemed authorized unless approved
by a congressional act. 33 USCA § 701-1(c).

The Board of Engineers prepared the report the congressional committees requested
in 1943. In March 1946, the Corps notified interested parties of the opportunity to submit
comments on the report. Ex. 2086, 002089-108. The notice stated that “the proposed report of
[the] Chief of Engineers will be submitted officially to the Governors of the affected states and to
the Secretary of the Interior pursuant to Section 1 of the Flood Control Act of 22
December 1944, and such comments as they may make will be transmitted by the War
Department to Congress with the report of the Chief of Engineers.” /d., 002090. A copy of the
draft report was lodged with IDWR for its review. /d. The long list of parties to whom notice
was sent included the Idaho Congressional delegation, Idaho Governor Williams, IDWR, county

and city officials, and Boise River water users. Id., 002092-108.

On May 13, 1946, the Corps submitted the report to the House Committee on Flood
Control, with the Corps’ recommendation for construction of Lucky Peak Reservoir. Ex. 2085,
002081-002088. The report contained the following analysis, findings and recommendations:

4. To supply additional water for irrigation, provide storage for flood control and
develop hydroelectric power, the Bureau of Reclamation has under construction
Anderson Ranch Reservoir . . . The storage has been allocated 212,500 acre-feet for flood
control, an equal amount for irrigation, . . . In operation of the flood control storage on
the basis of flood forecasts from snow surveys largely financed by local interests,
increased storage for irrigation will be realized. The project contemplates coordinated
operation of the Arrowrock and Anderson Ranch Reservoirs. The district engineer
finds that use of the storage to maximum advantage, including flood control, would
require drawdown of the reservoirs early in the year and refilling on the basis of runoff
Sforecasts. Irrigationists oppose this method of operation as they fear that it might
Jjeopardize the storage of water for irrigation. Hence, no definite agreement has been
made for the use of Arrowrock storage for flood control. . .
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9. The district engineer . . . presents a plan in the interest of flood control, irrigation and
hydroelectric power development which provides for construction of Lucky Peak
Reservoir on Boise River with dam site about 10 miles above Boise. .. The plan also
provides for . . . operation as a system, in accordance with runoff forecasts, of the
storage space in Anderson Ranch, Arrowrock and Lucky Peak Reservoirs in the
combined interest of flood control, irrigation and power.

10. The district engineer finds that with this added reservoir and use of an adequate
Jactor of safety in forecasting runoff, additional storage space in Anderson Ranch and
Arrowrock Reservoirs can be used for flood control when needed without endangering
the irrigation water supply and that additional water for irrigation would be made
available thereby. He proposes to furnish this supplemental water to the irrigationists
who use Arrowrock Reservoir water as a recompense for the proposed flood control use
of that reservoir. . .

12. The district engineer recommends that . . . initiation of the proposed construction be
conditioned upon obtaining satisfactory assurances from interested water users that, in
consideration of the irrigation benefits to be derived from the additional storage in Lucky
peak Reservoir, they will agree to use of Anderson Ranch and Arrowrock Reservoirs for
flood control as proposed in the present report of the district engineer. . .

14. Local interests were advised of the nature of the report of division engineer and

afforded an opportunity to present additional information to the Board. No
communications have been received.

1d., 002083, 2085-87 (emphasis added).

On July 24, 1946, Congress authorized construction of Lucky Peak Reservoir as part of
the Flood Control Act of 1946 “substantially in accordance with the recommendations of the
Chief of Engineers in his report dated May 13, 1946.” Ex. 2090.

4, “Imterim” and “Ultimate” Reservoir Operating Plans (1946-1953)®

With Lucky Peak authorized and Anderson Ranch construction ongoing, BOR, the Corps,
IDWR, and Boise River water users met several times from September 1946 to September 1952,
to collaboratively develop an “interim plan” for joint operation of Arrowrock and Anderson
Ranch prior to completion of Lucky Peak, and the “ultimate plan” for operation of all three

reservoirs after completion of Lucky Peak as a system for irrigation storage and flood control as
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