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)
)
)
BLUE LAKES TROUT FARM,
)
INC.,
)
)
Petitioner/Plaintiff,
)
)
VS.
)
GARY SPACKMAN, in his official )
capacity as Director of the Idaho
)
Department of Water Resources,
)
and the IDAHO DEPARTMENT
)
OF WATER RESOURCES,
)
)
Respondents/Defendants.
)

CASE NO.: CV-WA-2010-19823

BLUE LAKES' MEMORANDUM IN
OPPOSITION TO DEFENDANTS'
MOTION FOR ATTORNEY FEES

COMES NOW the Petitioner/Plaintiff, Blue Lakes Trout Farm, Inc. (hereinafter referred to
as "Blue Lakes"), by and through its undersigned attorneys of record, Ringert Law Chartered, and
hereby submits this Memorandum in Opposition to Defendants' Motion for Attorney Fees. This

Memorandum is supported by the pleadings and records already on file with the Court.
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I. INTRODUCTION
On November 12,2010, Respondent/Defendants, Idaho Department of Water Resources and
Gary Spackman, Director of the Idaho Department of Water Resources (collectively referred to as
"Defendants") filed a Motion for Attorney fees and Memorandum of Costs and Fees seeking to
recover $130.53 in costs' and $4,675.00 in attorney fees against Blue Lakes. Defendants request
for attorney fees is premised on the assertion that Blue Lakes' position in this action has no
reasonable basis in law or fact and the Defendants are entitled to an award of attorney fees pursuant
to LC.§ 12-117. However, Blue Lakes respectfully disagrees with the asse1iion that its position had
no reasonable basis in law or fact or that it failed to point to any facts or legal authority which would
give this Court authority to issue a writ of mandate.
Blue Lakes has presented a reasonable basis in fact in the form of the affidavit and expert
report of John S. Koreny which provides new and updated methods and analysis for determining the
impacts of junior groundwater diversions on Blue Lakes' water rights. Blue Lakes has further
presented a reasonable basis in law in that the "law of the case" is clear that the Director has an
ongoing obligation to consider such evidence. The fact that the Director is denying Blue Lakes the
opportunity to present such evidence at the upcoming hearing will result in at least another irrigation
season and year of injury and damage to Blue Lakes' water rights.

This Court and Defendants

cannot deny that such evidence exists, is an undisputed paii of the record, and that the failure to

1

Defendants request $130.53 in costs relating to "Brief Production and Postage." However,
such costs are not costs which are awarded as a matter of right under I.R.C.P. 54(d)(l)(C). Further,
Defendants have made no showing as required under I.R.C.P. 54(d)(l)(D) that such costs should be
awarded as discretionary costs because they were necessary and exceptional. Copying charges and
postage are not exceptional or extraordinary costs in this case or any other legal action. Accordingly,
Defendants request for costs should be denied.
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consider such evidence at this time will result in another irrigation season going by without the
Director complying with the direction of the Hearing Officer and District Court to consider such new
or improved analysis or methods for determining the impacts of junior groundwater diversions on
Blue Lakes' water rights.

II. ARGUMENT
Defendants assert that they are entitled to attorney fees pursuant to LC. § 12-117, which
provides the following:
Unless otherwise provided by statute, in any administrative proceeding or civil
judicial proceeding involving as adverse parties a state agency or political
subdivision and a person, the state agency or political subdivision or the court, as the
case may be, shall award the prevailing party reasonable attorney fees, witness fees
and other reasonable expenses, ifit finds that the nonprevailing party acted without
a reasonable basis in fact or law.
l.C. § 12-117(1) (emphasis added).
Accordingly, the question becomes whether Blue Lakes' position in this matter was without
a reasonable basis in fact or law. Blue Lakes submits that even though the Court entered an Order

Denying Application for Peremptory Writ ofMandate, Blue Lakes' position did have a reasonable
basis in fact and law. A contrary ruling is not itself a basis for attorneys fees, otherwise J.C.§ 12-117
would be unnecessary.

A.

Blue Lakes has Reasonable Basis in Fact and Law for the Director to Fulfill his
Continuing and Ongoing Duty to Consider New and Improved Analysis and/or
Methods for Determining Impacts of Junior Groundwater Diversions.
Blue Lakes has extensively briefed and argued the merits ofits position to the Comi and will

rely on those arguments in support of its response to Defendants' request for attorney fees.

In

addition, Blue Lakes will take this opportunity to point out that the clear and undisputed facts in this
proceeding and to reiterate the circumstances that Blue Lakes finds itself. The undisputed facts are
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that:
I.

Blue Lakes has evidence regarding the technical basis for determining the extent of
injury and mitigation obligations which is new or different from the "trimline" and
"spring allocation" determinations of the Director. As noted in this Court's Order,
the expert report prepared by John S. Koreny provides that the Eastern Snake Plain
Aquifer Model ("ESP AM") has been calibrated to Blue Lakes' individual spring flow
as opposed to river reaches. Mr. Koreny' s affidavit and report are in the record, have
not been disputed2 and are now in the hands of the Director for review and
consideration pursuant to his statutory duties to administer water according to
Chapter 6, Title 42 of the Idaho Code.

2.

The other fact which is not in dispute in this case is that Hearing Officer (Gerald
Schroeder), the District Court (Judge Melanson), IDWR's expert (Allen Wylie) and
the Director have recognized the shortcomings of the model uncertainty, trimline, and
spring apportionment determinations and they have all confirmed the Director's
ongoing duty to consider new, updated or improved analysis and/or methods for
determining the impact of junior ground water diversions on Blue Lakes' water
rights.

Blue Lakes has a reasonable basis in fact in the form of an affidavit and expert report of John
S. Koreny which provides anew, improved and updated method for determining the impact ofjunior
ground water diversions on Blue Lakes' water rights. Blue Lakes has a reasonable basis in law in

2

Defendants chose to challenge the Affidavit of Charles Brockway, but did not challenge
or dispute the affidavit or report of John S. Koreny.
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that the "law of the case" is crystal clear that the Director has an ongoing duty to consider new,
updated or improved analysis and/or methods.
B.

Blue Lakes has No Plain, Speedy or Adequate Remedy at Law.
With all due respect to the Court, Blue Lakes respectfully disagrees that it has a plain, speedy

or adequate remedy at law. Despite the existence of evidence and the report from John S. Koreny
and despite the "law of the case" being that the Director is obligated to consider new, updated or
improved analysis and/or methods for determining the impact ofjunior groundwater diversions, Blue
Lakes continues to be deprived of the right to present such evidence in a timely fashion before
another irrigation season goes by and before Blue Lakes sustains further losses and use of its water
rights.

Blue Lakes has attempted and continues to attempt to find an avenue which would allow

it to simply present the evidence before another irrigation season goes by and further injury to
damage to its water rights occurs. This call has been ongoing since 2005 and if Blue Lakes is not
allowed to present the evidence and report of Mr. Koreny, then Blue Lakes will go another irrigation
season and another year without the Director considering such evidence. Forcing Blue Lakes to be
injured and deprived of its property rights for at minimum of another year because the Director is
unwilling to consider new evidence that he was directed to consider is not providing Blue Lakes with
a plain, speedy or adequate remedy.
For purposes of Defendants' request for attorney fees, it is not a question of whether the
Court ultimately agrees with Blue Lakes, but rather whether Blue Lakes has a reasonable basis in fact
or law. Blue Lakes submits that forcing it to endure at a minimum of another year ofinjury, forcing
it to endure another year ofloss ofits property right (i.e. loss of use ofits decreed waterrights ), when
it has evidence that would provide a new, improved method for determining impacts of junior
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ground water diversions on its water rights is a reasonable basis in law and fact that it does not have
a plain, speedy or adequate remedy.
C.

The "Law of the Case" is that the Director has an Ongoing Duty to Consider New,
Improved Methods and Analysis as it becomes Available.
The fact of the matter is that despite the ongoing appeal to the Idaho Supreme Court relating

to the use of the trimline and margin of error in the ground water model, the Director was proceeding
with a hearing in which he was declining to consider certain evidence of Blue Lakes but he would
consider certain evidence of the groundwater users.

Blue Lakes respectfully disagrees that the

pend ency of the appeal prevents the Court from considering Blue Lakes' request. The Director was
proceeding with a hearing despite the pendency of the appeal and the mere fact that there is a
pending appeal does not mean that all water administration ceases or that legal, evidentiary or other
decisions of the Director are not subject to review. The direction of the Hearing Officer and District
Court in this matter were for the Director to have an ongoing duty to consider new and improved
methods or analysis of determining the impacts of groundwater diversion as they became available
and not to simply cease all water administration and considerations until the appeal is completed.
Blue Lakes has a reasonable basis in law and fact that if the Director is going to have a hearing and
consider evidence during the pendency of the appeal, the Director continues to have a ongoing duty
to consider new, improved evidence or methods for determining impacts of groundwater diversions
as directed and confirmed by the Hearing Officer, District Court and the Director himself. Given
the fact that the hearing and the consideration of evidence was to occur during the pendency of the
appeal, it was reasonable to expect that the prior directives of the Hearing Office and District Court
would be applicable during the pendency of the appeal.
Blue Lakes also respectfully disagrees that Judge Melanson envisioned that his Order
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Granting in Part Motion to Eriforce Orders meant that no district court would have jurisdiction to

review orders or decisions of the Director during the pendency of the appeal. As previously argued
by Blue Lakes, in the excerpt of that order quoted by Defendants and the Court, Judge Melanson
explained that issues pertaining to the technical basis for the Director's margin of error, trimline and
spring allocation determinations were not addressed by the District Court's Orders of remand, which
simply required the Director to determine injury to Blue Lakes' water right no. 36-7210 and 364013A. Accordingly, Judge Melanson decided that his jurisdiction in response to Blue Lakes'
Motion to Enforce his remand Orders did not include those technical issues.

However, the fact that Judge Melanson felt constrained by his remand Orders does not
preclude the review of orders or decisions of the Director by all district courts. Especially given the
fact that LC.§ 67-5271(2) provides for the immediate review of preliminary or procedural actions
if final agency action would not provide an adequate remedy. If Judge Melanson felt constrained
by his remand Orders, then definitely another district court has jurisdiction to review and consider
the Director's orders and decisions. It is not as if the Director's ongoing decisions and orders are
now insulated from any review and the Idaho Administrative Procedure Act is now rendered
meaningless as to this Director. 3 If nothing else, Blue Lakes has a reasonable basis in fact and law

3

If Judge Melanson does not have jurisdiction to review the Director's orders because he
is constrained by his remand Order, and if this Court believes that it also does not have jurisdiction, then
the question becomes what court, if any, does have jurisdiction to review the Director's orders and
decisions? Blue Lakes recognizes that the Administrative Procedure Act provides that the immediate
review of orders is only allowed in certain circumstances, but the fact that this Court has declined
jurisdiction altogether means that the provisions of the Administrative Procedure Act effectively do not
apply to decisions and orders of the Director because there could not be any immediate review. In other
words, it is one thing for the Court to deny Blue Lakes' application because the Court determines that
Blue Lakes has a plain, speedy and adequate remedy (a decision Blue Lakes respectfully disagrees with)
but for the Court to decline jurisdiction altogether effectively leaves Blue Lakes with no remedy or rights
under the Administrative Procedure Act.
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that if Judge Melanson was constrained and precluded from considering the issues raised by Blue
Lakes because of his remand Orders, then there is some other court which does have jurisdiction to
review the Director's orders and decisions.
Again, Blue Lakes has evidence pe1iaining to new or improved methods and analysis for
determining the impacts ofjunior groundwater diversions on its water rights, the law of the case and
direction of the Hearing Office and Dish·ict Court is that the Director has the ongoing duty to
consider such evidence, and Blue Lakes is attempting to find a court to enforce such a duty. If it is
not Judge Melanson because he is constrained by the remand Orders, then it is reasonable to suggest
that it is this Cami pursuant to the Idaho Adminish·ative Procedure Act and the Administrative Order

Adopting Procedures for the Implementation of the Idaho Supreme Court Administrative Order
dated December 9, 2009 issued by this Court. While this Court denied Blue Lakes' Application for
Perempto1y Writ of Mandate, to which Blue Lakes respectfully disagrees, the bottom line is that
there is sufficient and reasonable basis in law and fact for Blue Lakes' position and an award of
attorney fees and costs under I. C. § 12-117 is not wananted.

D.

Defendants Justification for Seeking Attorney Fees and Costs against Blue Lakes is Not
Warranted.
Defendants assert that they do not "as a matter of course request an award of attorney's fees

in water rights proceedings." However, Defendants have decided to seek fees against Blue Lakes
in this matter. It worth pointing out that there have been numerous complaints, petitions and causes
of action requesting writs of mandate, writs of prohibition or declaratory judgments against the
Defendants in various water call proceedings that date back to 2005. This Court is well aware of
many of those proceedings. Blue Lakes is not aware of Defendants previously requesting attorney
fees in any other proceeding. Some of those proceedings have involved complaints and petitions
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for writ of prohibition or motions for preliminary injunctions by the ground water users which have
been summarily dismissed for failure to exhaust administrative remedies. See Idaho Groundwater
Appropriators, Inc. v. Idaho Department of Water Resources and David Tuthill, Jr., Jerome County

Case No. CV 2007-526. A copy of the Order Dismissing Application for Temporary Restraining
Order, Complaint For Declaratory Relief, Writ ofProhibition and Preliminary Injunction issued by

Judge Melanson on June 12, 2007 is attached hereto as Exhibit I. Despite the fact that Judge
Melanson dismissed the action and stated that the recently issued American Falls Reservoir District
No. 2 case was directly on point and the action provides a text book case in support of the need to
exhaust administrative remedies, Defendants did not request attorney fees and costs against the
ground water users.
Blue Lakes recognizes that Defendants have the prerogative to decide when and if they claim
attorney fees and costs in a particular action and Defendants have every right to arbitrarily single out
Blue Lakes and claim attorney fees when it has not done so in similar circumstances against other
water users. However, to suggest that this is the first time that a party has brought an action or
sought a remedy which as been dismissed for lack of jurisdiction, or that Blue Lakes' position was
more unreasonable than those brought by other water users, is misplaced and incorrect. Defendants
have declined to seek attorney fees against other water users under similar circumstances and
Defendants justification for seeking attorney fees against Blue Lakes is not warranted.
III. CONCLUSION
For the foregoing reasons, Blue Lakes respectfully requests that Defendants request for
attorney fees and costs be denied.
Dated this 23rd day ofNovember, 2010.
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RINGERT~W CHARTERED

~~

/&"Bryce Farris
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CERTIFICATE OF SERVICE
I hereby certify that on this 23'd day ofNovember, 2010, I served a true and correct copy
of the foregoing Blue Lakes' Memorandum in Opposition to Defendants' Motion for
Attorney Fees by delivering it to the following individuals by the method indicated below,
addressed as stated.
Director Gary Spackman.
c/o Victoria Wigle
Idaho Department of Water Resources
322 East Front Street
P.O. Box 83720
Boise, ID 83720-0098
victoria.wigle@.idwr.idaho.gov

( ) U.S. Mail, Postage Prepaid
( ) Facsimile
(x) Hand Delive1y
(x) E-Mail

Garrick L. Baxter
Chris M. Bromley
Deputy Attorney Generals
Idaho Department of Water Resources
P.O. Box 83720
Boise, ID 83720-0098
Garrick.Baxter@idwr.idaho.gov
Chris.Bromley@idwr.idaho.gov

( ) U.S. Mail, Postage Prepaid
( ) Facsimile
( ) Hand Delivery
(x) E-Mail

Courtesy Copies to the Following via E-Mail:
Randy Budge
Candice M. McHugh
RACINE OLSON

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

P.O. Box 1391
Pocatello, Idaho 83204-1391
rcb@.racinelaw.net
cmm@racinelaw.net
John Simpson
Travis Thompson
BARKER ROSHOLT
P.O. BOX 2139
BOISE ID 83701-2139
(208) 244-6034
iks@.idahowaters.com
tlt@idahowaters.com

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

Mike Creamer

( ) US Mail, Postage Prepaid
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Jeff Fereday
GIVENS PURSLEY
P.O. Box 2720
Boise, Idaho 83701-2720
mcc@.givernspurslev.com
jefffereday@givenspursley.com

( ) Facsimile
(x) E-mail

Michael S. Gilmore
Attorney General's Office
P.O. Box 83720
Boise, Idaho 83720-0010
mike.gilmore@ag.idaho.gov

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

Justin May
May Sudweeks & Browning LLP
1419 W. Washington
Boise, Idaho 83702
imay@.may-law.com

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

Robert E. Williams
Fredericksen Williams Meservy
P.O. Box 168
Jerome, Idaho 83338-0168
rewilliams@.cableone.net
Allen Merritt
Cindy Yenter
Watermaster - Water District 13 0
IDWR- Southern Region
1341 Fillmore St., Ste 200
Twin Falls, Idaho 83301-3380
allen.merritt@idwr.idaho.gov
cindv.venter@idwr.idaho.gov

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

( ) US Mail, Postage Prepaid
( ) Facsimile
(x) E-mail

_,-~

~

P'S. Bryce Farris
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Order and Order 10 Show Cause <111'1 C?omplainlfor Declaratory Relief. Wr/1 ofl'roh//,1//011,
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Molio11s to intervene were filed by Clear Springs Foods, [nc,. Blue l,akcs Trout Farin,

Inc,, <'I al., R:!J1gen Inc., .Tl)lm W. ''Bil(" Jones, Jr, and D.,Jores Jones and American J/alls

Reservoir District #2, el (I], (''Surface Water Coalition"). The motions to intervene wci·c g1'ilntcd
via a ~cp(lratc order issued JLme 1, 2007.
3.

Mo lions io dismiss wcro filed by the Idaho Dcpartmcmt of Water Rcsotirccs and ihc

variou~ intervenors, alleging lnrer a/ta: the Court's lack ofjt1risdiction for failure to oxhau~1
ndministrativc l'Ctncdics.
4.

A hearing was held on the n1atter 011 June 6, 2007, wherein 1he Comt granted the motions

to dismiss and dismissed the action without p1·cj11dice, and to avoid further delay, slated iho basi~

for its clcclslon on the record in open court.

II.

ORPP..R
Tl Jr.RRFORR, for thci 1~asons stated 011 the record in open court, a copy of the transcript
of Um Court's oral rLlling is attachei;I horeto, the Motion to Dismiss is granted and the
A71plicm/011fi>r n•mprm,ry R<1sfra/11lng Ordar, Comp/a;,,1Jor Decl<rnrtmy Reliaf, Wri1 of
f'r(>hibiliori and l'r~liminary lf!iunction is di~mis~ctl without prejudke.

RULE S4(b) Cll:R'l'IFICATE
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no Just reason for delay of the entry of a lim1I judwnimt and that tho court ho& and docs hereby
dire,t !ll!lt the above jL1clgment or order shall be a n11al judgment upon which execution may
issue oriel 1111 nppcal may he tllk~n 11.s provided by the Id~ho Appellate Rules.
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THE COURT:

1

\ilc're on record in Case Number CV

2

200'/-526, ldaho Ground Appropriatore and others, versus

3

Idaho Dopartrnent of Water Resources.

4

present with counsel -- or I should say that counsel for

!:\

the parties nre present, as are counsel for the

6

intervenors.

7

1,,,;1·t;t<alr and

I am p:rE!:pa:rect to rule from the bench in this
wiJ.J. do so at this time.

The doctrine of prior appropriation has been the

8

9

:r

'l'he pa:r.l:ies are

lnw in Idaho for over 100 years.

It is set forth in our

10

State Con,,1.:itution at Articlea 15 and in our statutes at

11

Id1tbo Code Section 42-106, which W<lS enacted in 1899.

12

P.r.ior appropriation is a just, although sometimes han1h 1

13

ruathod of administering water rights here in the desert,

1<1

whore the demand for water often exceeds water available

15

for supply.

16

tho roalty that in times of scarcity, if ever.yone wore

17

allowed tci sh.ire in tho rosource, no one wotild havo onough

18

for their needs, i:lnd so first in time - first in .tight is

19

the r-u1 e,

20

applied, junior appropriators may· face economic hardsl1ip or

21

G)Von

Tho doctrine is

jtlS\;:

because it acknowledges

'I'he dootrino is harsh, beoat1se when it is

ruin.

22

I say these things in an introductory way so the

23

pnrt:,es ,:ind other. peopJ.e Who may bci interested will know

24

that :C know the possihlo consequences of my ruling today,

?5

.ind I do not. take this dac:tsion or its consequence lightly,

.

,---,,-,-,-c-,-;--;--,~:--,--.,--,,---,-s:-,,---;-r,;-,--,.-,--.,----,,-:,-""7--~-~--J
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1 but it Is a dacision that I bellavi:! to be maMated by law.
2 MY dcdsJon today Is basod simply and solely upon t;l1e fact
3 that ~,e plaintiffs have not exhausted their acimfnl5tratll'e

4 romodlcs.
I do agrea that thcr<l may be somq culorable
6 defenses, such ~s re~sonable puniplng leVPJs, futile call
7 and reasonableness Of diversion. This, hOwever, JS notthe
8 proceedln!.J In wf1fch !Jiosa !~sues should be raised. In
9 Amorlc~n Falls Ras~rvoir District Number Two versus Xaaha
10 Dcpartnient of water Resources, 143 Idaho 862, rn a cas,i
ll decided In March of this year, cited by the parties, th!!
12 couit dealt with strikingly simil~r tircumstances: A
13 declaratory judgment action brouaht while an adml11rstr.itlvo
14 proceeding was pendin~. In American Falls No, 2 it was
15 surface water users cl1a/lcnging the manner ~nd process by
15 whlcn tlla Director responded to a aerrvery call ag~fn&l
17 gro1,nd water pumpers. 'The £Urf'l!ce wmer users contended
s

ia

t:hat tho Diroctor'• n!Sponse was contrary ta l~W and

19 ultimately ~ncon$1:itunonal. Although both the sutr.ice
20 water U5@.rs anc1 u,e orouncl water pumpers, Including rdaho
Ground Water Uaers Association, requested a hearing before
22 the Dlrc~or1 prior to the hearing being conducted th~
23 surf~ce water users tiled ;in action for declaratory reliiaf
24 challengi11g, amansi other thi~gs, the constltutlonally or
25 the rules of ~onjunctlve managen1ent: Tho very same rules
21

1 ground water pumpers appeared In defense or the Dlrecto~s
2 appllcatlon ot the rules, fncludln~ an ;argument that !h•
3 surf.cc wator users must fir:.e exhaust their administrative
4 romodfes berora seeking judicial review. !n lls opening
5 brier on appeal IGWA arg~ed: Moreover, the legislature
· G al~ady has specified the proc""~ fer resolving challenges
7 to such unlowful agency action. nie proper prorndurQ Is
8 through jud!Clal review, pursuant to tile Admlnls!rative
9 Procedures Act, Idaho Code Section 67-5270/ not a
10 collateral attack os the pfaintirrs have undcrt~ken ha1·0.
11
The APA also conl:afns entlro section$ on agency
12 hearing procedures, evid~nce, and ol'.ller ralatod matters,
13 e,g. rcJ~ho Code Section, 67-5242, hearing procedure; and
i4 67•5271, evidence, Toe Department applies theso as part of
15 Its rule•, The dl<trkt court's apprcod1 tooses out
16 administrative law, end quote.
17
'rhat's from lhe al'rldav~ of Mr, Arrlngton,
18 exhibit I to u,e IGWA opening brief, page six.
19
Apparently the Suprame Couit agree<! with !GWA,
20 holding that administrative remedies must be exhausted
n berore even constltutlonal Issues can be raised before the
22 Dlsbict Court, unless there is a facial chollcngo. The
23 Supreme Coult held, quote: lniporfunt policy co11sldor111:lons
24 undarlla tl1e requlroment for exhausting adminislmtivc
25 reniedias, such .. providing the opportunity for mitigating
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2.3

w11lch govern the Dlractor's response to this coll.
In Nnetican Falls No, 2 tho, court n,11fflrrned the
lo1lg-standiJ1g-9encral requirement tha~ a patty net se~f<
cfocl~rnto1y relier u~W •dmlnlsl:ratlva remedies l,~ve been
exhau~ted unless that p~rty ls challenging the rulo's
racial consotutlonallty. Tho court rellocl on Idaho coae
Soct1011 67,S7.7l and tlie R•gM versus i<catena1i County Caso,
140 Idaho n1, b 2004 case.
ln u,e cuija now before this cou1t, 1@.IA, I'll
refer to It as both P«rties h~v11 rof~rred to it"" ld•ho
Ground Water Appropriators AssocloUon by Its a~ronyin ••
1111t1ally rcqueSled a hearing before tt1a dlractor, Tha
he~rlng was placed on hold When tho constitutional
cllalfeng,)S to the rules of conJunctfve managoment "'"''
raised In /\merican f'alls No, 2•. Finally, because both
cases I1wolvad application of tha some rules, ~R:cr the
Suprern" C'.oUrt Issued Its rufln~ In Amerlcon F~f/s No, 2,
me Dlroctor Js~ued il not/co of potent!~( curtailment on
Moy 10, 7.007, almo,t a month ago. lnslead of re-nol1c1ng
or requestlno J111medl~te hearing before the Director and
ar~uln~ its' ela,,,,. 011<f d~r~n""s, IGWA filed tho Instant
aalon. As sucM, tr\d o,ractor has not dovelopec/ •
MH1dm1n1zyt1•atlva record nnd n.,ling on the claims and

25

,ronlcally, In l\m~r/c;;,n Falls No. 2, IGWA and the

1
2

3

4
5
a
7
a

9
10
11

12
1J

14
15
15
17

18
J9
20
21

22

24 dafonr.c• r.llsect.

1 o, curtng errors without Judlclal lntervemlon, deferring
2 to the administrative processes esf:abllshod by lile
3 l~glsf~tute anti ttie administr.itiva body and the sense ol
4 comity fer the quasf•judJcJal fUnctlons of the
5 admlnlstratfvo body, That's from American Falls No. 21
6 qt1otlng White versus Bannoac county Commissioners, 139
7 ldoho 396, at 401 • 402.
8
Frankly, this court, despite the dlfl'erenccs
9 pointed out by the plointiffs, has diffieullY In
10 rneanlng1'ully distinguishing American falls No. 2 and the
11 lnstilnt caso. Although American Falls No, 2 dealt with a
12 constltullon~I cMllenge, tha underlying principles aro tho
13 same, and the Supreme Court defined the scope of lhe
l<f ex~pnons to the exhoustlon of admfnlstratfYe remedies
15 requirement, 'The essence of what was at Jssua in llrnericon
16 Falls No, 2 was the manner In which the DJrector respo,icled
17 to tho dellvcrv call. Althou9h the action was argued and
18 M~ly:ed as a facial cllalla11ga, .the Supnama Court held it
19 was an os·applled challenge, and It. held that an as-applied
20 challenge did not provide an axcap(lon to tho exhaustion of
21 th~ administrative remedies requrrem~nt.
22
Tlr~ courtreasoned, quote; To holcf otheiwrsa
:13
would mean lhat a party whose gr1ev>1nce presents Issues of
24 tact or mls!ippfications of rules or policies could

2
-·---:--,.-.,,.,..,--,,--;--:---,..-:-,-,,.,-,.,--..L,~-;-:,,-,~-o-n~r.,'.,.ha~fe.,..,'~~;.~~p=a~.~~.h~i~:.•;~d=m:l~~l;~tr:•:t/:~;~~~:~~.iad=ie;s~an:d~g~o~J,

2 (Poges 2 to 5)
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1 ,traight t,, tho CQUrt11cuse by tho simple exped\ant of

:.

3

4
!i

o
7
B
!J

10

11
12
13

14
15

lo

17
18

raising a con,~tutlonal lssl1C?. Again, from Amcrlc.an Falls
No, 21 citing Foremost lnsurance versus Public seivlce

commission 985, S,W, 2d 7!13,
Although !GWA has not framed the lssuos In terms
of a cons~Mlonal d1~1lc11ge, it i~ nonotheles~ r~lslng
lssu"" pertaining to the percelvi,d mlsappllcat10n of rules,
and raising Issues or fact and law, which according to the
holding In American Falls No. 21 must first be ruled on by
the adrnlnis\@tivo a9~ncy prior to seeking Judlcfal review,
The Sllrfaca water users In American Falls No. 2
raised lstuos Pertaining to th0 lawfulness of tile
Director'$ response to~ delivery call, They simply
a.~serted that tho lnfirmat\es rose to tho lave\ of
constltt1llonal proportions bo<eauSO of ihe property rtghts
at stake, Ultimately, tho cll~trlct court In that casq
applled ,i facial cha lion go analysis because the Director'•
actions, although alleg~d l;o be contr<11y to law, were
consistent with the conjunctive management rules,

1
2
3
~

S

G
7
a
9

10

11
12
lJ

14
15
15
17
18

not pcrnuaslve.
As noted at the beginning or my commenls, tho
prior approprlaUon doctrine sometimes loads to a harsh
result, but it isjus~ lithe court were lo bloc~ tills
~ctlon now, every propooal cunallment would first be
decided In the courts lnstl!a~ of whoro the leglol~tu,·e
Intended: At tho Idaho Oepartment or Water Resotn·cos. We
would have Judlcl~I administration or waier rlgl1ts.
Perhaps If the Amerlc~n l'alls Case !'Jo. 2 h~d not
I.ken pl""'"nd there was not a five-year curtailment p!~n
~lrcady in plate; and IGWA was being ncitlned or the
c11rtallmeni (or the r1rst tlme after the planting sc~&on
had already commenced; ond If u,e rlght to a
pre-curtailment hearing were plainly e,;tabllshed; and If
IGWA did not hava the remedy of rnan<lamuo; or porh~ps other
remedies •uch as tho jucfi<ial review mentlo11ed, perhaps
!hen their argument that justice requires an oxcepL!on to
""11DUstlon or admlnlstrnUve remedies would hijve mare

23
:\4

Nonetheless, the Supreme Court rejected l:lle
so-ca!l~d hybrid approach th~t Is as applied in the fociol
cl1allsngc and held that administrative remedies must first
b~ cxhausled, The rasult of tho holding Is that whether a
party raises logal or faci:qal ls~ue~, or alleges that such

19 morlt,
ZD
The plalntirrs claim ltiat tho Director has
21 excee<1ed his aulnorll:Y Is also without tnerit, n,e fact Is
2~ \hat we do nat yet know whai !he Dlroctor will do. Th•
23 qu..tion or tho Director's authority must first be tlllsed
~1 In the admlnlet,aU~e proceeding, ldaho Code Section

25

issues rise to the level

2s

t9
20

21
22

ar an as-applied constltu~onal

42-602 vest, tllo

Diroctor with the au<horily to d;strlbuto

t-----···-----------------t-----------------------,
1
2
3
~

5

6
'7

8
9

10
1l
12
13
1~
1s
16

17

18
19
20
Zl
22

23
Z4

:w

Page 7
challenoe, administrative ramedles must flr,,i: be ""hausted.
IGWA ha• @isccl two cxceptl0ns to the exhaustion
of 11dmlnlstriit1vo remedies doctrine that were mentioned,
b~t not dJ.scus$ed by the SuprGme Court In Amo/1Qn Foils
No. 2. The firs!: b-.lng, When the interest;ofjustice «>
require; and th• ~•con<! belno: When me agency 1s acting
ootsld<' the scope or Its ai,tl,orlty. As I monttoned a
marnm,t ago, IGWA was• porticipont in the American Falls
No. 2 C~$o and ev~n advoc.ated dlsml!\!!al of the case because
smfac~ water user~ had failed le exhaust administrative
remedies, The supreme Court afr.rmad IGW/ois position.
The court has dimc11!ty finding ~le justice
required for that oxcoptlon t0 exhaustion of acfmlnlstratlve
remedies dcctrine when !GWA has taken one posiNon In one
proooedi110 and then adopted the exact opposite po5ltlon In
• sJmlJ.lr prc.,.adlr1a, lnvc!Vlng elmllar rssuas.
ihe eaurt has tansldered the justice of the
plalnt(rrs C'OLISO. Tho timing or tho proposod curtallmont
should not hz:ivc mn,c as a .:.urprr:.c. Thi~ c~:!ic ha$ been
Odlno on slnCll 200s, the eul'l:allmem was part or o
fNO•Y•"t·phas~d·ln cun;,,ifm~nt, and it h~d only been put
on hold es a n!Sult aF tl10 Ahlarlc~n Fall• No, 2 caso.
Mol'O, the pla·inijft's ~•scttlon tha~tho lntoresl:s of
Ju<tfcQ require the court to exercise authority ever the
Dep•rtmcnt before cxMustroh >1dmlnlstrat1ve romedles, Is
'

" "

..

1

2
3
4
5
G
7
8
9
iO
11

12
13
14
15

16

wi.oor fr<>m •II noi;ural sources within a wotcr district In
accordance With the prior appropriation doctrine. All the
right~ at fssue have boa11 reported or oclJudlAted ~~d have
been Included within a water district.
As far 0$ the opon,Uon of the.ground water
management act, !daho Code section 42•237 {~), ct s~q., ,nd
Iaaho Coda Section 42·6Dl ond 6071 the court 1vm direct
IGWA's attention to Its analysis In Its own appa!lato brlor
In the American Falls No. 2 case, wherein lGWA assc1tcd
\hot the two proce.s••• were lndepende11t of e•ch other.
Spe<lflcally, quote: 'fhe rules embody the broad concepts
ol the act within the context of tho cf•partment's
traditional contastad case pl'llc<m; rather thon the ground
water boord proceeding. Th~ board proeess remains
Independently available Under the act, I~s In tho
of/idavlt Qf Mr. Arrington, exhibit I, the IGWA openln~

17 bner, pa~e u.
l,8
If th~ pl•ln~lf• ~eslra a hearing and If the
1~ Director ra~s to conduct th•t hearing, Ulelr remedies may
20 lncluae mandamus, vosslbly Jtrdlclal rovlGW: Not a 1•oquost
2! that this coutt decide the Issues tltijt they boll~ve slwuld
22 have been decided In the administrative proceeding.
23
In summary, (his action provides a text book ca,e
21 In support or the need for O)(haustlon of admlnlstr~tlve
25 remedies, To date the Director has not ruled on ti1e
'
..,
..
...
3 (P~ges Gto 9)
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un~erlyillO cl<1lms and defenses, But despite the fact that
the samo claims, issues and defenses are ral•ed in at loast
three different Jurlsdlctlons, the exhaustion r•quirement
avows forurn shopping, avclds dacldlng cases on a placemcol
basis, a~d avoids Inconsistent rulings on the same issue,;
and, frankly, It avoids Inconsistent arguments made by the
same parties In different forun,s,
Tho coutl: finds American Falls Ne. 2 to be
directly ,m point In this matter: Accordingly, it is the
decision or this court, and it is hereby ordered, that t11e
dofondani's motion I~ dismiss rs graI1ted wlthcut prejudice
as to refiling after complctlon of the ~dmlnlstrative
procc<:<llngs, as raquired by Idaho Code Section 67-5271 In
the AmericQn Falls Reservoir District caso.
Bcc~use the L1ndnrlYlng cornpl•int has bean
dlsmlsr.Qd, t11e pl~intiffs cannot show that they are
ontitl•d i o a temporary re&tralnlng order or a preliminary
lnjundion fn thla C"<1Se, The 1'RO Js therefor,: dissolved
and the court sl1all not iss11e • preliminary Injunction In
this matter,
mat concludes the court's order In this casa.
n·,e court, of course, doesn't have any
Jurisdiction at this point to l'@!I the Director what to do,
but Mr, 1<ass1er, I'm Just going to su9gest that tho
hearings on those matters of law should bO! conducted wl~l

l
2
3
~

5
6
7
8

9
10
11

u
13
14
15
16

17
lB

19

w
21
22

23
24
25

Pago 11
dlspak,I1. These folks h~ve a right to a he,arlnQ, and
1Jnless that's done, we're just going to be b~ck here, And
3 If It h~ppcns that it really can't be done until later In
4 ths ~Limmer or In the Fall, then certainly the Director
5 would seo to It that the matters are conclcded
6 exp~dltlousfy sa we're not back l1ere next spring, perhijpS
7 after the crops are pl~ntf!d again, As l said, I don't havo
B Jtlrlsdictlon to order that, I wouldn't presume to do ,o.
9 I'm hoping th~t what l'v., said will be enough. The court
JO will 0ntar a written order In this matter and Judgment will
11 be ccrtmed as a final judgment so that appeal may
12 proceed,
13
rs thGrc arwthJng further from the plaintiffs In
14 t111s matter?
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