
















































































The direct delivery of wet water as mitigation is another story. It is a fiction to conclude 

that water delivered to Rangen under the Morris Water Exchange Agreement provides mitigation 

to Rangen on a year-round basis. Since that water is only available to Morris during the 

irrigation season, it is only available to NSGWD for delivery to Rangen during the irrigation 

season. In reality, it provides no mitigation water to Rangen during the non-irrigation season. 

Put differently, during the non-irrigation season, Rangen's rights are senior in priority to receive 

the water that would otherwise be available to satisfy the Morris Water Exchange Agreement 

rights the irrigation season. Therefore, the "foregone diversion" of Morris water during 

the irrigation season provides no mitigation water to Rangen during the non-irrigation season. 

Furthermore, Rangen 's rights rely on direct flow from the Martin-Curren TuiUlel. This is not a 

situation involving a storage component where the volume of mitigation water delivered during 

the irrigation season can be mathematically and physically apportioned for use by Rangen over a 

365-day period. Absent such a situation, water credited for mitigation during the non-irrigation 

season is available on paper only. Therefore, the Court holds that the Director abused his 

discretion in granting IGWA year-round mitigation credit resulting from the Morris Water 

Exchange Agreement. The Director's decision in this respect prejudices and diminishes 

Rangen's senior rights and must be reversed and remanded for further proceedings as necessary. 

C. Rangen is not entitled to an award of attorneyts oli judicial review. 

In its Petition for Judicial Review, Rangen seeks an award of attorney fees under- Idaho 

Code§ 12-117. While Rangen seeks an award in its Petition, it has not supported that request 

with any argument or authority in its briefing. On that ground, Rangen is not entitled to an 

award of attorney fees on judicial review, and its request must be denied. See e.g., Bailey v. 

Ba,iley 153 Idaho 526, 532, 284 P.3d 970,976 (2012) (providing "the party seeking fees must 

support the claim with argument as well as authority"). Additionally, the Idaho Supreme Court 

has instructed that attorney fees under Idaho Code § 12-117 will not be awarded against a party 

that presents a "legitimate question for this Court to address." Kepler-Flee nor v. Fremont 

County, 152ldaho 207,213,268 P.3d 1159, 1165 (2012). In this case, the issues presented to 

this Court are largely issues of first impression under the CM Rules. The Court holds that the 

Department has presented legitimate questions for this Court to address, and Rangen's request 

for attorney fees is alternatively denied on those grounds. 
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IV. 

CONCLUSION AND ORDER OF REMAND 

For the reasons set forth above, the Director's Amended Final Order is affinned in part 

and set aside in part. The Amended Final Order is remanded for further proceedings as 

necessary consistent with this decision. 

IT IS SO ORDERED. 

Dated Dee~-~ ~, Z l) \ ..._\ 
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