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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

A&B IRRIGATION DISTRICT, AMERICAN FALLS ) 
RESERVOIR DISTRICT #2., BURLEY IRRIGATION ) 
DISTRICT, MILNER IRRIGATION DISTRICT, ) 
MINIDOKA IRRIGATION DISTRICT, NORTH SIDE) 
CANAL COMPANY, and TWIN FALLS CANAL ~ 
COMPANY, ) 

Petitioners, 
vs. 

GARY SPACKMAN, in his capacity as Interim 
Director of the Idaho Department of Water Resources, 
and THE IDAHO DEPARTMENT OF WATER 
RESOURCES, 

Respondents. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

INTHEMATTEROFDISTRIBUTIONOFWATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRIGATION DISTRICT, ~ 
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AMERICAN FALLS RESERVOIR DISTRICT #2, ) 
BURLEY IRRIGATION DISTRICT, MILNER ) 
IRRIGATION DISTRICT, MINIDOKA IRRIGATION) 
DISTRICT, NORTH SIDE CANAL COMPANY, ) 
AND TWIN FALLS CANAL COMPANY ~ 

COME NOW Respondents, the Idaho Department of Water Resources and Gary 

Spackman, in his capacity as Interim Director (collectively referred to herein as "Director" or 

"Department"), and hereby move to clarify and/or reconsider ("Motion") this Court's August 23, 

2010 Order on Petitions for Rehearing ("Rehearing Order"). This Motion is brought pursuant to 

Idaho Rule of Civil Procedure 7(b)(l) and ll(a)(2)(B). 

In its Rehearing Order, the Court stated: "This case is remanded to the Director so that 

he may apply the 'clear and convincing' evidentiary standard and appropriate burdens of proof 

when determining full headgate delivery for the Twin Falls Canal Company water right at issue 

in this case." Rehearing Order at 12 (emphasis in original). 

As this Court is aware, on September 5, 2008, the Director issued a Final Order that set 

full headgate deliveries for Twin Falls Canal Company (''TFCC") at 5/8 of an inch per acre. 

Order on Petition for Judicial Review at 31 (July 24, 2009). On this point, the Court found that 

the "Director exceeded his authority in determining that full headgate delivery for Twin Falls 

Canal Company should be calculated at 5/8 of an inch instead of 3/4 of an inch per acre." Id. at 

31. 

Additionally, the Final Order was remanded because the Court found that "the Director 

abused his discretion by issuing two 'Final Orders' in response to the Hearing Officer's 

Recommended Order." Id. at 32. During the rehearing process, the Court "held in abeyance" the 

issuance of "a final order on all of the issues presented on rehearing," pending issuance of a 

"Final Order determining material injury to reasonable in-season demand and reasonable 
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carryover .... " Order Staying Decision on Petition for Rehearing Pending Issuance of Revised 

Final Order at 2-3 (March 4, 2010). 

While the Court held the matter in abeyance, the Director issued his Final Order 

Regarding Methodology for Determining Material Injury to Reasonable In-Season Demand and 

Reasonable Carryover (April 7, 2010) ("Methodology Order"). 1 The Methodology Order 

examined deliveries by the Surface Water Coalition in determining a baseline diversion volume 

for the irrigation season. The years chosen for the baseline were the average of 2006 and 2008 

("2006/2008"). 

The Department's understanding of the directive for remand is for the Director to "apply 

the 'clear and convincing' evidentiary standard and appropriate burdens of proof' if the Director 

believes TFCC's full headgate deliveries should be 5/8 of an inch as opposed to 3/4 of an inch. 

Rehearing Order at 12. See also Order on Petition/or Judicial Review at 31-32. As established 

in the Methodology Order, the Director is using 3/4 of an inch for TFCC diversions, instead of 

the stated 5/8 of an inch in his September 5, 2008 Final Order. Methodology Order at 11. 

Because the Director is using 3/4 of an inch, the basis for the remand is moot. 

CONCLUSION 

Based on the above, the Department respectfully requests that the Court clarify and/or 

reconsider its Rehearing Order by stating that the Department is not required to take any action 

After issuance of the April 7, 2010 Methodology Order, an administrative hearing was held, which resulted 
in amendments to the Order. On June 23, 2010, the Director issued his revised Methodology Order. The revised 
Order may be found on the Department's website at the following location: 

http://www.idwr.idaho.gov/News/WaterCalls/Surface%20Coalition%20Call/2010/06Jun/2010062 
3 AmendedFinalOrder.pdf 

All citations to the Methodology Order herein are to the June 23, 2010 revised Order. As noted by the Court, the 
Methodology Order is currently on judicial review before the Honorable Eric J. Wildman. 
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on remand. In his Methodology Order, the Director is basing TFCC deliveries on 3/4 of an inch 

per acre. 

DATED this 2~,t- day of August, 2010. 

LAWRENCEG. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
CHIEF, NATURAL RESOURCES DIVISION 

~~rs~----
CHRIS M. BROMLEY 
Deputy Attorney General 
Idaho Department of Water Resources 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I am a duly licensed attorney in the state of Idaho, employed by 
the Attorney General of the state of Idaho and residing in Boise, Idaho; and that I served a true 
and correct copy of the following described document on the persons listed below by mailing in 
the United States mail, first class, with the correct postage affixed thereto on this -ZlP~ day of 
August, 2010. 

Document Served: MOTION TO CLARIFY/ MOTION FOR REHEARING 
OF ORDER ON PETITIONS FOR REHEARING 

Deputy Clerk ~ U.S. Mail, postage prepaid 
Gooding County District Court Hand Delivery 
624 Main St. Overnight Mail 
P.O. Box 27 Facsimile 
Gooding, ID 83330 Email 
Facsimile: 208-934-5085 

Judge Melanson (courtesy copy) ~ U.S. Mail, postage prepaid 
Idaho Court of Appeals Hand Delivery 
P.O. Box 83720 Overnight Mail 
Boise, ID 83720-0101 Facsimile 

Email 

John K. Simpson ~ U.S. Mail, postage prepaid 
Travis L. Thompson Hand Delivery 
Paul L. Arrington Overnight Mail 
BARKER ROSHOLT & SIMPSON, LLP Facsimile 
P.O. Box485 Email 
Twin Falls, ID 83303 
jks@idahowaters.com 
tlt@idahowaters.com 
nla@idahowaters.com 

C. Thomas Arkoosh ~ U.S. Mail, postage prepaid 
CAPITOL LAW GROUP, PLLC Hand Delivery 
P.O. Box32 Overnight Mail 
Gooding, ID 83339 Facsimile 
tarkoosh@caQitoliawgrouQ.net Email 

W. Kent Fletcher ~ U.S. Mail, postage prepaid 
FLETCHER LAW OFFICE Hand Delivery 
P.O. Box248 Overnight Mail 
Burley.ID 83318 Facsimile 
wkf@Qmt.org Email 
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Ronald Tenpas 
David W. Gehlert 
Natural Resources Section 
Environment & Natural Resources Division 
United States Dfil'artment of Justice 
1961 Stout St. 8 Floor 
Denver, CO 80294 
David.Gehlert@usdoj.gov 

Randall C. Budge 
Candice M. McHugh 
Thomas J. Budge 
RACINE OLSON 
P.O. Box 1391 
Pocatello, ID 83204-1391 
rcb@racinelaw.net 
cmm@racinelaw.net 
tjb@racinelaw.net 

Sarah A. Klahn 
Mitra M. Pemberton 
WHITE JANKOWSKI 
511 16th St., Ste. 500 
Denver, CO 80202 
sarahk@white-jankowski.com 
mitra:Q@white-jankowski.com 

Michael C. Creamer 
Jeffrey C. Fereday 
GIVENS PURSLEY LLP 
P.O. Box 2720 
Boise, ID 83701-2720 
mcc@givensuursley:.com 
jcf@givens:Qursley.com 

Dean A. Tranmer 
City of Pocatello 
P.O. Box 4169 
Pocatello, ID 83205 
dtranmer@:Qocatello.us 
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CHRISM. BROMLEY 
Deputy Attorney General 
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