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l.

PROCEDURAL BACKGROUND AND FACTS
This case is an appeal from an administrative decision of the Director of the Idaho
Department of Water Resources ("Director," "IDWR," or "Department") issued in
response to a delivery call filed by the Petitioner Surface Water Coalition ("SWC") on
January 14, 2005. This Court issuc::d its Ordo on Petition for Judicial Review in this
matter on July 24, 2009 ("July 24, 2009 Order"). In the Order, this Court held, among
other things, that the Director fol.led to apply new methodologies for determining material
injury to reasonable in-season demand and reasonable carryover, that the Director
el!'.ceeded authority by failing to follow procedural steps for mitigation plans as set forth
in the Rules for Conjunctive Management ("CMR"), and that the Director exceeded
authority by determining that full headgate delivery for Twin Falls Canal Company
should be calculated at 5/8 of an inch per acre. In the Order, this Court remanded this
matter to the Director so that he may determine the methodology for reasonable in-season
demand and carryover.
On August 13, 2009, the Idaho Ground Water Appropriators, Inc., North Snake:
Ground Water District, and Magic Valley Ground Water District (coliectively "Ground
Water Usei:s") timely filed a Petition/or Rehearing. On August 14, 2009, the City of
Pocatello also timely filed a Petition for Rehearing.
The facts and procedural history of this case are explained in detail in the Court's
July 24, 2009 Order. The nature of the case, course of proceedings, and relevant facts are
therefore incorporated herein by referep.ce.
II.

MATIER DEEMED FULLY SUBMITTED FOR DECISION
Oral argument before the District Court in thls matter was held February 22,
2010. The parties did not request the opportunity to submit additional briefing and the
Court does not require any additio:ruu briefing in this matter. Therefore, the matter was
initially deemed fully submitted for decision on the next business day, or February 23,
2010.
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However, pursuant to I.A.R. 13(b)(14), this Court issued an Order Staying

Decision on Petition for Rehearing Pending ls.suance ofRevised Final Order in this
matter on March 4, 2010. In the Order, this Court ordered a stay of the decision on
rehearing until the Director issued a final order determlning the methodology for
determining material injury to reasonable in-season demand and reasonable carryover,
and the time period for filing motions for reconsideration and petitions for judicial review
of the order on remand had expired.
On June 23, 201 O, the Directorissued a Second Amended Final Order Regarding

Methodology for Determining Material Injury to Reasonable In-Season Demand and
Reasonable Carryover (''Methodology Order"). On June 24, 2010, the Director issued a
Final Order Regarding April 2010 Forecast Supply Methodology Steps 3 & 4 and Order

on Reconsideration ("As-Applied Order''), Parties to this matter have filed petitions for
judicial review of these two orders. As such, this Court lifted the stay of the issuance of
this Order on Petitions for Rehearing on August 6, 201 O. Therefore, the matter is
deemed fully submitted for decision on the next business day, or August 9, 2010.

III.
Al>PLICABLE STANDARD OF REVIEW
Judicial review of a final decision of the director of IDWR is governed by the Idaho
Administrative :Procedure Act (IDAPA), Chapter 52, Title 67, Idaho Code §42-1701A(4).
Under IDAPA, the Court reviews an appeal from an agency decision based upon the record
created before the agency. Idaho Code §67-5277; Dovel v. Dobson, 122 Idaho 59, 61,831
P.2d 527, 529 (1992). The Court shall not substitute its judgment for that of the agency as
to the weight of the evidence on questions of fact. Idaho Code §67-5279(1); Castaneda v.

Brighton Corp., 130 Idaho 923, 926, 950 P.2d 1262, 1265 (1998). The Court shall affirm
the agency decision unless the court finds that the agency's findings, inferences,
conclusions, or decisions are:
(a) in violation of constitutional or statutory provisions;
(b) in excess of the statutory authority of the agency;
(c) made upon unlawful procedure;
(d) not supported by substantial evidence on the record as a whole; or,
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(e) arbitrary, capricious, or an abuse of discretion.
Idaho Code §67-5279(3); Castaneda, l~0 Idaho at 926, 950 P.2d at 1265.
The petitioner or appellant must show that the agency erred in a manner specified

in Idaho Code §67-5279(3), and that a substantial right 0£ the party has been prejudiced.
Idaho Code §67-5279(4); Barton v. JDWR, 135 Idaho 414, 18 P.3d 219,222 (2001).
Even if the evidence in the record is conflicting, the Court shall not overturn an agency's
decision that is based on substantial. competent evidence in the record. 2 Id. The Petitioner

(the party challenging the agency decision) also bears the burden of documenting and
proving that there was nQ! substantial evidence in the record to support the agency's
decision. Payette River Property Owners Assn. v. Board ofComm 'rs. 132 Idaho 552,
976 P.2d 477 (1999).
The Idaho Supreme Court has summarized these points as follows:
The Court does not substitute its judgment for that of the agency as

to the weight of the evidence presented. The Court instead defers to
the agency's :findings of fact unless they are clearly e1Toneous. In
other words, the agency's factual determinations are binding on the
reviewing court, even where there is conflicting evidence before the
agency, so long as the detenninations are supported by substantial
evidence in the record.••. The party attacking the Board's decision
must first illustrate that the Board erred in a manner specified in
Idaho Code Section §67-5279(3), and then that a substantial right
has been prejudiced.

Urrutia v. Blaine County, 134 Idaho 353, 2P.3d 738 (2000) (citations omitted); see also,
Cooper v. Board ofProfessional Discipline, 134 Idaho 449, 4 P.3d 561 (2000).
If the agency action is not a:ffumed, it shall be set aside mwhole or in part, and
- remanded for further proceedings as necessary. Idaho Code § 67-5279(3); University of

Utah Hosp. v. Board ofComm 'rs ofAda Co., 128 Idaho 517, 519, 915 P.2d 1375. 1377
(CtApp. 1996).

2 Substantial does not mean that the evidence was uncontradicted. All that is required is that the evidenc;e
be of such suffic:icnt quaxatity and probative value that reasonable minds could conclude that the finding -

whether it be by a jury, 1rial judge, special master, or hearing officer- was proper. It is not necessary that
the ev.idence be of such q\lffitity or quality that reasonable minds musr conclude, only that they cozdd
conclude. Therefore, a hearing officer's findings offact arc properly rej«ted only if the evidence is so
weak that reasonable minds cowd not come to the same c;onchisions the hearing officer reached. See eg.
Mann v, Sr.ifeway Stores, Inc. 95 Idaho 732, 518 P.2d 1194 (1974); see also Eva,rs 'II. Hara 's Inc., 125 Idaho
473, 478. 849 P.2.d 934,939 (1993).
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IV. -

ISSUES PRESENTED

A,

Issues Raised by the Ground Water Users
The Ground Water Users raise a number of issues on rehearing. The Court

characterizes those issues as follows:
1.

Whether the Court should clarify that the Director must decide the issue on the

methodology for detennining material injuxy and reasonable carryover based exclusively
upon facts and evidence contained in the current record without holding any additional
hearings on this issue?
2.

Whether the Court should clarify that the Director has the authority to determine

"that in times of shortage Twin Falls Canal Company may not be entitled to its full
recommended amount?
3.

Whether due process allows for junior groundwater users to be physically

curtailed while the hearing process is proceeding under a proposed mitigation plan and
before a final order has been entered?

B.

Issues :Raised by tb.e City of Pocatello

1.

Whether the Court should clarify that any remaining hearings on mitigation plans

presented by the Ground Water Users should not revisit the determination ofiDjuzy made
by Hearing Officer Schroeder in 2008?

V,

ANALYSIS AND DECISION
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Hearing Prior to the Director's Methodology Decision

In its July 24, 2009 Order, this Court held that the Director abused discretion by
issuing two Final Orders in response to the Hearing Officer's Recommended Order. The
Hearing Officer found that adjustments should be made to the methodology for
determining material injury to reasonable in-season demand and reasonable caxryover.
However, the Director did not make such adjustments in the Final Order of September 5,
2008. Rather, the Director issued a separate Order Regarding Protocol for Determining

Material Injury to Reasonable In-Season Demand and Reasonable Carryover on June 30,
2009, well after the proceedings on this petition for judicial review had commenced.
Therefore, this Court remanded this matter to the Director to issue a final methodology
order.

In their petition for rehearing, the Ground Water Users urged this Court to clarify
whether the Director may hold additional hearings prior to the issuance of a :final
methodology order on remand. This Court did not contemplate that the Director would
take additional evidence prior to issuing the Methodology Order on remand. Further, the
Director issued the Methodology Order without conducting a hearing. The Director
properly relied upon the facts contained ln the record in order to formulate the
methodology for determining reasonable in-season demand and reasonable caxryover. A:l ·
such, this issue has been resolved by the proceedings on remand.
B,
Director's Authority to Detel;'ntine Beneficial Use of Recommended lugbt in
the Context of a Delivery Call Pk'oceeding

The Ground Water Users urge this Court to clarify its earlier holding that the
Director abused his authority in determining that full headgate delivery for Twin Falls
Canal Company (''TFCC'') should be calculated at 5/8 of an inch, instead of 3/4 of an
inch per acre. As a result, this Court will take this oppo:mmity to clarify its conclusion
that the Director abused his authority in this regard.
An in-depth analysis addressing the Director's ability to make the determination,

in the context of a delivery call proceeding, that the quantity decreed in the senior user's
water right exceeds that the quantity being put to beneficial use by the senior user at the
time of the dehvery was recently set forth in a Memorandum Decision and Qrdu on
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Petition For Judicial Review issued by Judge Wildman in Minidoka County Case No.
CV 2009-000647 on May 4, 2010 ("Memorandum Decision'?· In that case, the Court
held that, in order to give the proper ptesumptive weight to a. decree, any finding by the
Director in the context of a delivery call proceeding that the quantity decreed exceeds the
amount being put to beneficial u.se by the senior user must be supported by clear and
convincing evidence. Rather than repeat the analysis of this issue, this Ordet expressly
incoxporates herein by reference the Memorandum ~s Decision's analysis, located on
pages 24-38.

In this case, this Court held in tts July 24, 2009 Order that the Director exceeded
his authority in detex:mining that full headga~ delivery for TFCC should be calculated at
5/8 of an inch instead of 3/4 _of an inch per acre. Of significance to this Court's decision
was that TFCCt s water right was recommended by the Director in the SRBA -with a

quantity element based on 3/4 inch per ac:re. The Ground Water Users objected to the
recommendation. asserting that the quantity should be based on. 5/8 inch. per acre. While
the objection was still pendiag, the SRBA District Court ordered interim administtation
for the bas~ which included TFCC's water right 3 However. in the delivery call
proceeding, the Director concluded that TFCC had failed to establish 'that it was entitled
to the 3/4 inch per acre head.gate delivery (the quantity recommended by the Director in

the SRBA) because conflicting evidence demonstrated that TFCC could only put 5/8 of
an ix1ch per acre to beneficial use. The Director exceeded his authotity in this respect
because he did not apply the proper evidentiary standard or burdens of proof when
determining that TFCC was entitled to an amount of water less than what was
recommended in the SRBA.

In American Falls Reservoir Dist. No. 2 v. ID'W'R, 143 Idaho 862,873, 154 P.3d
433, 444 (2007) ("AFRD #2'j, the Idaho Supreme Court held that the CMR incorpo:i:ate

:; lclaho Code Section 42-1417 provides for interim admiDistration based on a director's recommendation.
The concern expressed in the prior decision stems from. the Court ordering interlm administration based on
a Director's Report;, as opposed to a pmti!l decree, where there lQ'8 pending objectiom to tbe Director's
recommendation. As a result, the parties litigate substantive elements (such as quantity) in the
administration proceedings as opposed ti;, in the SRBA. On rehearing, the Court acknowledges that, for
purposes of interim administration, the recorom_endation shollld be treated the same as a partial decree.
Accordingly, once interim administration is ordered, the uine principles that apply to responding to a
delivery call made by a holder ofa decreed right apply equally to a delivery call made by the holder of a
recommended right Therefore, a discumiion of those prlntliples is necessaiy.
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the proper presumptions, burdens of proof, evidentiary standards, and time parameters of
the prior appropriation doctrine as established ~y Idaho law. The Court directed that the
CMR could not ''be read as containing a burden-shifting provision to make the petitioner
reprove or re-adjudicate the right which he already has." Id. at 877-78, 154 P.3d at 44849. It further directed that ''the presUJJlption tmder Idaho law is that the senior is entitled
to his decreed water right, but there certainly may be some post-adjudication factors
which are relevazi.t to the determination of how much water is actually needed." Id. at
878, 154 P.3d at 449.
The Ground Water Users are correct that a decreed or recommended amount is
not conclusive evidence of the quantity of water that the senior is putting to beneficial use
at the time of the delivery call. See e.g. State v. Hagerman Water Right Owners, 130
Idaho 736, 947 P.2d 409 (199'1 (providing that, in the context of the SRBA, the Director
was not obligated to accept a prior decree as conclusive proof of a water right because
water rights can b~ lost or reduced, based on evidence that the wate;r: right bas been
forfeited). Toi.s Court recognizes that there may be instances where a senior is not

putting the full recommended or decreed quantity to beneficial use at the time of the
delivery call. In such instances, the Director has the ability under the ·Cl\l.lR. (particularly

C?vIR. 42), to examine a number of factors to determine whether the delivecy of the full
recommended or decreed quantity of water to the senior user would result in the failure of
the senior to put the full recommended or decreed quantity to beneficial use. Yet, in each
of these instances, pursuant to the well-established burdens of proof and evidentiazy
standards, the Director shall not require the senior to re-prove his right. AFRD #2, 143
Idaho at 877-78, 154 P.3d at448-49. As explained by Judge Wildman in the

Memorandum Decision, if the Director determines in the context of a delivery call
proceeding that a decreed (or recommended) amount exceeds the amount being put to
beneficial use by the senior at the time of the delivery call, that decision must be made
based upon a standard of clear a:nd convincing evidence. 4 See Memorandum Decision,
4 Otherwise, the risk ofunderestb:m.ting the qUlmtity required by the senior, if less than the decreed or
recommended quantity. impermissibly resr.s with the senior. For purposes of applying the respective
burdens and presumptions, this Court has difficulty distingu.ishlng between a circumstance where a senior's
water right is permanently reduced, based on a determination of partial forfeiture as a result of' waste or
non~use, or temporarily reduced within the confines of an irrigation sea.son incident to a delivery call based
on essentially the same reasons. The property interest in a water right is more than what is simply reflected
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p. 35; Cantlin v. Carter 88 Idaho 179, 397 P.2d 761 (1964); Josslyn v. Daly, 15 ldaho

137, 96 P. 568 (1908); Moe v. Harger, IO Idaho 302, 7 P. 645 (1904).

In this case, the Director, in the context of the delivery call proceeding,
concluded,. based on conflicting evidence, that TFCC was entitled to less than the
recommended quantity. No reference was made, however, to the evidenti.aty standard
applied. The Director erred by failing to apply the correct presumptions and burden of

proof in making the determination under the C1YIR that TFCC was entitled to less than the
recommended quantity. Therefore, this Court concludes that this case should be
remanded to the Director, so that he may apply the "clear and convincing" evidentiazy

standard to the determination of the amount of water TFCC may put to beneficial use. It
is not the role of a reviewing court to examine the evidence in the record and to decide

whether there is clear and convincing evidence supporting the Director's findings.

Sagewillow v. IDWR. 138 Idaho 831,843, 70 P.3d 669,681 (2003).
C.

Dn.e Process and Curtailment Prior to Approval of Mitigation P1an

The Ground Water Users assert that due process requires that junior ground water
users not be physically curtailed until after a hearing on a proposed mitigation plan. At

the hearing on the petitions for rehearing, the SWC argued that the Director must

immediately curtail junior water users, upon a determination of material injuzy, and only
allow out~f-priority diversions once a mitigation plan is approved. The SWC asserts

that nothing in CMR 43 allows the Director to suspend curt.ailment while considering the
approval of a submitted mitigation plan. In essence, the SWC argues that the burden of a

__delay in holding a hearing to approve a mitigation plan should be placed on the junior
water users, not the seniors.
The CMR provide an. opportunity for junior water users to submit a mitigation
plan after a detemiination of material injury, in order to prevent further injuxy and/or
compensate a senior user. Further, CMR 43 provides an opportunity for the Director to
hold a hearing on that mitigation plan as determined necessary. A reasonable
on paper; rather, it's the right to have the water delivered if available. Accordingly, whether the right is.
reduced on a permanent basis or on a temporary basis incident to a delivery call, the property interest is
nonetheless reduced. Accordingly, the same burdens end presumptions should apply, prior to reducing a
senior's right below the quantity supplied in the decrH or recommendation.
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interpretation of the CMR reveals that curtailment ofjunior water rights should not occur
until after the Director has an opportunity to reyiew any mitigation plan submitted and

conduct a hearing on such a plan if necessary, in accoxda:nce with the procedures set out
in CMR 43. Curtailing junior water users pending the outcome of such a hearing

circumvents the Pllll'Ose of issuing :mitigation plans in the first place.

In its July 24, 2009 Order, this Court held that the Director abused discretion by
not holding a proper mitigation hearing, or issuing a proper order on material injury to
reasonable in-season demand and reasonable carryover. This Court recognizes that the
CMR. are being applied for the first time in recent delivery calls, which has resulted in
much delay for all of the parties involved. However, in the future. mitigation plan
hearings should occur within a reasonable tilne after the submission of a mitigation plan
and should not result in the type of delay experienced in this case. See AFRD #2, 143
Idaho at 874, 154 P.3d at 445 ("a timely response is :r;equired when a delivery oall is made
and water is necessary to respond to that call'j.

Finally, the City of Pocatello urges this Court to declare that the matter of
material injury shall not be addressed in future mitigation pl811 hearings in this case. As
stated in the July 24> 2009 Order. pursuant to CMR 43, once the Director makes a finding
of material mjury and upon receipt of a mitigation plan, the Director may hold a hearing
on such a mitigation plan in order to determine whether the proposed plan in fact
mitigates the senior user's injury. The City of Pocatello is concerned that future
mitigation plan hearings 'Will be a venue for parties to dispute the initial material injury

determination. In future delivery callst it may be practical for the Director to hold a
hearing on the determination of material injury in conjtmction with a mitigation plan
hearing. in order to eliminate delay and further injury to senior users. s However, in this

case, a hearing on material injury was held in 2008. As such, it is unnecessary for the
Director to revisit the issue of material injmy in future mitigation plan hearings.

VI.
CONCLUSION
~ See Gooding County Case No. 2008-444 Ordu on Pmtionsfor Rehearbt.z (December 4, 2009) at 11-12.
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The Court has reviewed its July 24, 2009 Order and concludes as follows:
1.

Toe Director abused discretion by failing to determine a methodology for

detetmining material injury to reasonable in-season demand and reasonable carryover.
However~ the Director has complied with this Court's order on reman~ and has since
issued a Methodology Order. The time period for filing petitions for judicial review of
the Director's Methodology Order on remand has expired. As a result, during a status
conference on August 6, 201 0, this Court aw10unced its intention to lift the Order

Staying Decision on Petition/or Rehearing Pending Issuance ofRev'isetl Final Order
issued by 1his Court on March 4, 2010. As such, IT IS ItEREBY ORDERED that the
above-mentioned stay is hereby lifted.
2.

While the Court bas ruled that the Director abused bis discretion and exceeded his

authority by failing to follow procedural steps for mitigation plans as set forth in the
Crvffi, there is no practical remedy to cure that error at this point in the proceedings.
3.

· This case is remanded to the Director so that he may apply the "clear and

conv.incing" evidentiary standard and appropriate burdens of proof when detennining full
headgate delivery for the Twin Falls Canal Company water right at issue in this case.
4.

Consistent with this Court's July :2.4, 2009 Order~ in all other respects, the

Director's September 5, 2008 Order is affirmed.

ITIS SO ORDERED.
Dated: ~..,,,. \.- ;.~, '&I.IE'
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