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Attorneys For The City Of Pocatello

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING

A & B IRRIGATION DISTRICT, AMERICAN
FALLS RESERVOIR DISTRICT #2, BURLEY
IRRIGATION DISTRICT, MILNER IRRIGATION
DISTRICT, MINIDOKA IRRIGATION DISTRICT,
NORTH SIDE CANAL COMPANY, and TWIN
FALLS CANAL COMPANY,

Petitioners,
VS.

GARY SPACKMAN, in his capacity as Interim
Director of the Idaho Department of Water Resources,
and THE IDAHO DEPARTMENT OF WATER
RESOURCES,

Respondents.

IN THE MATTER OF DISTRIBUTION OF WATER
TO VARIOUS WATER RIGHTS HELD BY OR FOR
THE BENEFIT OF A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL COMPANY, and
TWIN FALLS CANAL COMPANY
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POCATELLO’S PETITION
FOR REHEARING



The City of Pocatello (“Pocatello™), by and through undersigned counsel, pursuant fo

Idaho Appellate Rule 42, respectfully petition the Court for rehearing on the following issue

raised by the Court’s July 24, 2009 “Order on Petition for Judicial Review™:

1. To clarify that because “replacement plans” are indistinguishable from mitigation
plans, the hearing procedures followed in the future in this matter should be
modified to include an opportunity for hearing on the replacement or mitigation
water sought to be provided; however, a hearing on this topic cannot be held unless

and until 2 hearing determines that the Department’s initial injury determination
was correct,

In the July 24, 2009 Order the Court found that the Director abused his discretion by
ordering replacement plans to mitigate injury to the Surface Water Coalition’s (“SWC”) water
rights rather than requiring replacement by means of a mitigation plan approved following
Conjunctive Management Rule (“CMR”) 43 procedures. However, before a mitigation plan can
be proposed, junior users must understand the nature and extent, if any, of the senior’s injury.

Under Rule 40 and 42 of the CMR, the Idaho Department of Water Resources makes an
initial determination of injury based on allegations of injury made by the senior. ldaho law is
inconsistent with the concept of requiring juniors to merely respond with a mitigation plan under
Rule 43; such an approach forecloses the determination of whether the Department correctly
found injury in the first place. Only after a determination of the propriety of the Department’s
determination of injury is a hearing on a mitigation plan appropriate. In the SWC matler, a
hearing has been held on the propriety of the injury determination; a complete hearing on the
junior’s mitigation plan has not been held. It would be useful for the Court to clarify this
interplay and timing between the hearing on the Department’s injury determination and a hearing
on a junior’s mitigation plan.

Within fourteen days Pocatello will provide a brief in support of its Petition for

Rehearing.
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In addition, Pocatello endorses and joins the Petition for Rehearing filed by the Idaho

Ground Water Appropriators, August 13, 2009.

Respectfully submitted this 14™ day of August, 2009.
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CERTIFICATE OF SERVICE

I hereby certify that on this 14™ day of August, 2009, I caused to be served a true and correct
copy of the foregoing Pocatello’s Petition for Rehearing for Case No. CV-2008-0000551 upon

the following by the method indicated:

Sl

Sarah Klahn, White & Jankowski, LLP

Cynthia R. Eagle-Ervin, Deputy Clerk
Gooding County District Court

624 Main St

Gooding ID 83330

U.S. Mail, Postage Prepaid

___ Hand Delivery

Overnight Mail — Federal Express

___ Facsimile — 208-934-4408 = Phone — 208-934-4861
Email

Courtesy Copy to:

Judge John M. Melanson
SRBA

PO Box 2707

Twin Falls ID 83303-2707

X U.S. Mail, Postage Prepaid
______Hand Delivery
Overnight Mail
Facsimile — 208-736-2121
Email

C. Thomas Arkoosh

Capitol Law Group

PO Box 32

Gooding ID 83330
tarkoosh(@capitollawgroup.net

U.S. Mail, Postage Prepaid

Hand Delivery

Overnight Mail

Facsimile —208-934-8873
X FEmail

John A. Rosholt

John K. Simpson

Travis L. Thompson
Barker Rosholt & Simpson
113 Main Ave West Ste 303
PO Box 485

Twin Falls ID 83303-0485
jar@idahowaters.com

U.S. Mail, Postage Prepaid
___Hand Delivery

Overnight Mail

Facsimile — 208-735-2444
X Email

titi@idahowaters.com

jks@idahowaters.com

Kent Fletcher U.S. Mail, Postage Prepaid
Fletcher Law Office Hand Delivery

PO Box 248 Overnight Mail

Burley, ID 83318 "Facsimile — 208-878-2548
wkf{@pmt.org _ X Email

Clive J. Strong U.S. Mail, Postage Prepaid
Phillip J. Rassier Hand Delivery

Chris M. Bromley Overnight Mail

Deputy Attorneys General — IDWR Facsimile - 208-287-6700
PO Box 83720 X Email

Boise ID 83720-0098
clive.strong(@ag.idaho.gov

phil.rassier@idwr.idaho.gov
chris.bromley@idwr.idaho.gov
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Randall C. Budge

Candice M. McHugh
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201 E Center St
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City of Pocatello Hand Delivery

PO Box 4169 Overnight Mail

Pocatello ID 83201 Facsimile — 208-234-6297
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Ronald Tenpas
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US Dept of Justice
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Hand Delivery

Overnight Mail
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X Email

Matt Howard
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Boise ID 83706-1234
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Hand Delivery

Overnight Mail
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X Email

Josephine P. Beeman, Esq.
Beeman & Associates
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Overnight Mail
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Terry Uhling
J.R. Simplot Co
999 Main St
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Idaho Power Co
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Attorney at Law
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_ X  Pmail

POCATELLO’S PETITION FOR REHEARING




