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Attorneys for Bob and Kathleen Krucker

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO
)
IN RE WATER RIGHT PERMIT NO. 36-7505 ) PETITION TO REINSTATE
) LAPSED WATER RIGHT
) PERMIT NO. 36-7505
)

Long View Dairy (“Long View”)}, owned by Bob and Kathleen Krucker, hereby petitions
the Director of the ldaho Department of Water Resources (“IDWR™) to reinstate lapsed water
right permit number 36-7505 with a priority date of October 25, 1974 pursuant to [daho Code
Section 42-218a. The Director should reinstate water right permit number 36-7505 with an
October 25, 1974, priority date because (1) there is sufficient evidence of beneficial use made
during the time authorized by the permit, (2) there is reasonable cause for filing a late proof of
beneficial use, and (3) the lapse was due to an error or mistake of IDWR.

1. BACKGROUND

Loel and Mary Jones (the “Joneses”) submiited an application for water right permit
number 36-7505 on October 25, 1974 (the “Water Right”}. The Director approved the Water
Right permit with an October 25, 1974 priority date, and set a deadline of November 1, 1979, for
the permit holder to submit proof of beneficial use. The Joneses constructed a well in November
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1974 and installed a pump in April 1975. IDWR received proof of the well construction in 1974,
as 18 shown in the well drillet’s report included in Exhibit A. The Joneses did not, however,
formally remit additional proof of beneficial use to IDWR by the November 1, 1979 deadline.
IDWR attempted to notify the Joneses that the permit lapsed for failure to submit proof of
beneficial use, but IDWR’s notice was returned by the postal service as “not deliverable as
addressed.” Sec copy of envelope included in Exhibit A. Other correspondence from IDWR to
the Joneses in 1979 appears to have been successfully delivered at the same address and there is
no evidence in IDWR’s records as to why the lapse notice was “not deliverable.” In addition,
there is no evidence that IDWR made any further attempt to deliver the lapse notice to the
Joneses or to contact them by other means.

The Joneses later sold their farm with appurtenances, including water rights and irrigation
equipment. Long View owns the farm and the well originally permitted under the Water Right.

1. ARGUMENT

A. There Is Evidence Of Beneficial Use Made During The Time Authorized By The
Permit.

Evidence shows that the Joneses drilled a well to divert groundwater under the Water
Right and used water from that well for irrigation. A well driller’s report shows that a new well
was constructed for Loel Jones and work was completed in November 21, 1974—ithe same date
as IDWR approved the Water Right permit.l In April of 1975, the Joneses had a 125 horsepower
pump installed. Later, in 1980, the Joneses sold the property to which the Water Right was
appurtenant, including all “appurtenances” as well as irrigation equipment such as “1 vertical

electric motor,” “7 Alumax wheel lines — 1/4 mile each,” and “7 gasoline motors for wheel

' All evidence suggests that this well was constructed to divert water under the Water Right: it was constructed in
the same quarter-quarter Section as the Water Right's permitted point of diversion; it was constructed with a 16-inch
diameter hole as stated in the Water Right permit, and it had a well depth of 245 feet, which is nearly identical to the
Water Right permit’s 250 foot figure.
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lines.” A Trust Water Information Questionnaire signed by the Joneses” successor in 1990
declares that the “well was put in in [the] 1970’s (mid) and used.” This evidence shows that the
Joneses applied the Water Right to beneficial use.

B. There Is Reasonable Cause For Filing A Late Proof Of Beneficial Use.

There is evidence that IDWR had notice that the Joneses applied the Water Right to
beneficial use. The well driller’s report for the Joneses well was stamped as received by IDWR
on January 20, 1975, In 1979, IDWR requested formal proof of beneficial use, but the Joneses
did not submit any. The 1975 well driller’s report, however, provided IDWR with notice that the
Joneses would apply the Water Right to beneficial use. This notice of beneficial use was
arguably enough for a reasonable person in the Joneses situation to conclude that they had
already submitted proof of beneficial use, Accordingly, the Joneses had reasonable cause for not
formally filing proof of beneficial use in 1979.

C. The Lapse Was Due To An Error Or Mistake Of IDWR.,

IDWR deemed the Water Right permit lapsed but, as evidenced by the returned envelope
marked “not deliverable,” apparently did not successfully notify the Joneses of the lapse. There
is no evidence that IDWR made any further attempts to notify the Joneses of the lapse, even
though other letters sent to the Joneses from IDWR earlier in the year were not returned. This
lack of action by IDWR is particularly troubling in light of the evidence of use already in
IDWR’s possession (i.e., the well driller’s report) and the dire consequences of not receiving
notice of a permit lapse (i.¢., the water right 1s invalid and the rights of the permit holder under
1.C. § 42-218a diminish as time passes). Indeed, IDWR arguably has a duty to make reasonable
efforts to notify a permit holder when IDWR deems a permit lapsed. Moreover, where one letter
is returned as “not deliverable” when other letters sent to the same address that same year were
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I HEREBY CERTIFY that on this 7 of June 2007, the above and foregoing was
served as follows:

ORIGINAL FILED

David R. Tuthill, Jr. _x__U.S Mail
Idaho Department of Water Resources Hand Delivered
322 East Front Street Overnight Mail

P.0O. Box 83720 Facsimile

Boise, ID 83720-0098 __ % E-mail
SERVICE

Randall C. Budge _x_ U.S Mail

Candice M. McHugh Hand Delivered

Racine, Olson, Nye, Budge & Bailey Overnight Mail

201 East Center, Suite A2 Facsimile

P.0O. Box 1391 X E-mail

Pocatello, 1D 83204-1391

John K. Simpson _x__U. S Mail

Barker, Rosholt & Simpson, LLP Hand Delivered

1010 W, Jefferson, Suite 102 Overnight Mail

P.O. Box 2139 Facsimile

Boise, ID 83701-2139 _.x___ E-mail

Larry W, Cope _x__U.S Mail

Clear Springs Foods, Inc. Hand Delivered

General Office Overnight Mail

1500 East 4424 North Facsimile

P.O. Box 712 X E-mail

Buhl, ID 83316

North Snake Ground Water District _x U, S. Mail

152 E. Main Street

Hand PDelivered

Jerome, 1D 83338 Overnight Mail
Facsimile
X E-mail
Magic Valley Ground Water District _ x__U.8 Mail
809 East 1000 North Hand Delivered
Rupert, ID 83350 Overnight Mail
Facsimile
_ X E-mail
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STATE OF IDAHO
DEPARTMENT OF WATER RESOQURCES
TRUST WATER INFORMATION QUESTIONNAIRE

Department of Water Resources
Application No. 36~8295

INSTRUCTIONS: IF YOU ARE NOT INTERESTED IN HAVING THE APPLICATION
PROCESSED, PLEASE COMPLETE AND RETURN THE ENCLOSED WITHDRAWAL FORM.

IF YOU WISH TO HAVE THE APPLICATION PROCESSED, PLEASE ANSWER THE
FOLLOWING QUESTIONS AS THOROUGHLY AS POSSIBLE. FAILURE TO RETURN
EITHER THE WITHDRAWAL FORM OR QUESTIONNAIRE IS8 CAUSE FOR THE
DEPARTMENT TO VOID THE APPLICATION.

la. Are you the current owner of the land or place of use
described under this application? Yes No

b. If you are not the propoerty owner, please descibe the
arrangement enabling you to develop the proposed project.

2a. Has the source of water listed on this application been
used to irrigate any of the land described uiger this same
application prior to October 1, 19847 Yes No
b. If yes, please describe the extent of development and
number of acres irrigated. (Note: Uses developed after October,
1984 are considered trust water diversions and may be subject
to certain restrictions and/or conditions. You may be asked to
verify uses established prior to October, 1984.) . .
Loac waz Lur 18 (0 1976's (mid) and ueecd awginal Apphcarien £ lecd 3677505
s A Crr CNSEA Ve 7. Arr - L o . Al 2 7

- 20, /@0 AcreS

3. Please state the number of acres you have irrigated under this
application since October 1, 1984. _ /()

4. If you have not irrigated lands under this application, please
state the number of acres you plan to complete. L;Zﬂ
Fd

5. If the permit is a supplemental filing please identify other
water rights which are used on the same land. _

LR
s

Use the reverse side of this form if you wish to add any comments.
You may mark changes on the enclosed application to designate any
proposed amendments. (Note: Proposed changes which result in an
expansion of use will not be considered by the department.)

I hereby assert that the responses provided above are true to the
best of my knowledge. I understand that any willful misrepresentations
may result in voiding of the application.

Applicant _ Date 2.a42-90
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