
W. Kent Fletcher 
FLETCHER LAW OFFICE 
1200 Overland Avenue 
P.O. Box248 
Burley, Idaho 83318-0248 
(208) 678-3250 
(208) 878-2548 - fax 
Email: wkf@pmt.org 
ISB No. 2248 
Attorney for CITY OF PAUL 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

------------------------ -------------------------------

IN THE MATTER OF DISTRIBUTION OF 
WATER TOWATERRIGHTNOS. 

36-02356A, 36-07210, and 36-07427 

) 
) 
) 
) 
) 
) 
) 
) 
) 

RESPONSE TO NOTICE OF 
CURTAILMENT OF GROUND 
WATER RIGHTS AND REQUEST 
FOR APPROVAL OF MITIGATION 
PLAN OF CITY OF PAUL 

(Blue Lakes Delivery Call) 

----------------

The City of Paul, Idaho (City) files this Response and Request for Approval as follows: 

1. This Response and Request for Approval is submitted pursuant to that Order Cmiailing 

Junior Priority Ground Water Rights (Blue Lakes Delivery Call) dated Jm1e 15, 2007 and that letter 

from Cindy Yenter, Watennaster, Water District 130, dated June 18, 2007. 

2. The City's water right described in the Order and letter is Water Right No. 36-8763 (WR 36-

8763), more particularly described as: 
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Water Right No. Priority Date Smrrce Beneficial Use Season of Use Diversion Rate 

36-8763 10/18/1999 Groundwater Municipal 1/1 to 12/31 2.75 cfs 

3. In addition to WR 36-8763, the City owns the following water rights which shall be 

collectively refened to as "City Senior Rights": 

Water Right No. Priority Date Source Beneficial Use Season of Use Diversion Rate 

36-4083 4/27/1920 Groundwater Mnnicipal 1/1 to 12/31 0.67 cfs 

36-7206 8/09/1971 Groundwater Mnnicipal 1/1 to 12/31 1.06 cfs 

36-7899 2/27/1980 Groundwater Mnnicipal 1/1 to 12/31 0.78 cfs 

4. All of the water rights held by the City are pumped from three (3) wells located within the 

city limits of the City and the wells are located less than ten (10) miles from one another. All of the 

water rights held by the City provide that the place of use is within the City and sUITounding service 

area. The City Senior Rights all provide that they are limited to a total combined diversion rate of2.51 

cfs and to a total combined annual diversion volume of 1,107.8 AF. This allows the City, pursuant to 

City Senior Rights, to divert 1,619,354 gallons per day, or an average of 49,255,354 gallons per month, 

up to the total combined annual diversion of 1,107.8 AF or 360,976,630 gallons. 

5. Although the "proof made date" on WR 36-8763 was October 18, 1999, the Idaho 

Department of Water Resources (IDWR) has yet to license the right. City requests that IDWR license 

WR 36-8763 so that transfer applications can be made in order to formally link WR 36-8763 with the 

City Senior Rights. 
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6. As of the latest population census, City's population was 958 persons. City provides water 

delivery service to 497 water accounts, 444 of which are domestic accounts and 53 of which are school, 

church, commercial, and industrial accounts. The source of this water is ground water diverted 

pursuant to City's water rights. 

7. City lies within the greater boundaries of the Minidoka Irrigation District (MID) and is 

entitled to receive the delivery of surface water from MID to irrigate 511.37 acres located within City. 

8. 218 domestic water accounts use surface water originating from MID in order to irrigate their 

lawns. 1n addition 12 acres of City park, 25 acres of agricultural ground located within the city limits, 

and a 75 acre City farm are irrigated with surface water originating from MID. 226 domestic water 

accounts irrigate lawns with water supplied by City ground water wells. It is estimated by tl1e City's 

Public Works Director, using 6,100 square feet oflawn per user as an average, that domestic users 

irrigate a total of approximately 32 acres oflawn with water supplied by the City's ground water wells. 

9. Attached as Exhibit A are the total gallons pumped by the City using all of its groundwater 

rights for the years 1994 through 2006. The maximum amount diverted was in tl1e year 2002 when 

174,654,375 gallons, or 536 acre feet, were diverted during the entire year. As can be seen from an 

examination of Exhibit A, City has never exceeded the ground water diversions autl10rized by the City 

Senior Rights, either on a monthly basis or an annual basis. 

10. During the late 1990s and early 2000s, the City upgraded the City water system and City 

sewer system. 1n addition, in 2004, IDWR recalibrated the City's water measurement meters. As a 

result, diversions for the years 2005 and 2006 were significantly less than recorded diversions for prior 
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years. 

11. For the time period July 1, 2006 through June 25, 2007, 17,100,000 gallons of ground water 

diverted by the City were diverted for nses other than domestic uses. This represents approximately ten 

percent (10%) of the total groundwater diversions of City. 

12. The City is permitted to apply treated waste water to 58.8 acres of agricultural ground. This 

water is recovered from the City waste water system, treated in the City's waste water treatment facility 

and pumped from a City lagoon onto agricultural ground pursuant to the land application permit. The 

total annual volumes of water recovered from the City's waste water system and pumped onto 

agricultural ground commencing the year 2000 through 2006 are described Exhibit B attached. 

13. ID APA 37.03.11.020.11 (CMR 20.11), its facial constitutionality having been upheld by the 

Idaho Supreme Court in the case of American Falls Reservoir District No. 2 v. Idaho Department of 

Water Resources, 143 Idaho 862, 154 P.3d 433 (2007), provides: 

Domestic and Stock Watering Ground Water Rights Exempt. A 
delivery call shall not be effective against any ground water right used for 
domestic purposes regardless of priority date where such domestic use is 
within the limits of the definition set forth in Section 42-111, Idaho Code, 
nor against any ground water 1ight used for stock watering where such 
stock watering use is within the limits of the definition set forth in 
Section 42-1401A(12), Idaho Code; provided, however, this exemption 
shall not prohibit the holder of a water right for domestic or stock 
watering uses from making a delive1y call, including a delivery call 
against the holders of other domestic or stockwatering rights, where the 
holder of such right is suffering material injury. 

14. Idaho Code§§ 42-11 l(a) and (b) defines a "domestic purpose" to be "the use of water for 

homes .... and for any other purpose in cmmection therewith, including irrigation ofup to one-half (1/2) 
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acre ofland, if the total use is not in excess of 13,000 gallons per day, or any other uses, if the total use 

does not exceed a diversion rate of four one-hundredths (0.04) cubic feet per second and a diversion 

volume of twenty-five hundred (2,500) gallons per day''. 

15. A condition of approval of WR 36-8763, inserted by IDWR, recognizes the right of City to 

pump up to 13,000 gallons per dwelling pursuant to WR 36-8763: 

The daily diversion volume for non-domestic uses under this municipal 
right shall not exceed 2,500 gallons per use and the daily diversion 
volume for domestic uses under this right shall not exceed 13,000 gallons 
per dwelling in accordance with Section 42-111, Idaho Code. 

16. Although the City supplies water to 444 domestic accounts, which theoretically would 

authorize diversions of 5,772,000 gallons per day, 175,565,000 per month or over 2 billion gallons per 

year, subject to the limitations imposed by the City's water rights, an examination of Exhibit A 

illustrates that the City is diverting substantially less than the an10unt it is entitled to divert pursuant to 

the City Senior Rights. 

17. City asserts that taking into account its diversions, the provisions of WR 36-8763, and the 

wording of CMR 20.11, WR 36-8763, to the extent tl1e City uses the right or can use tl1e right for 

domestic purposes, cannot be curtailed; however, City recognizes tliat its total diversions for all 

purposes, including domestic purposes, do not exceed its rights to divert pursuant to the City Senior 

Rights. 

18. City also asserts that it has the right to use Water Right 36-8763 for domestic uses, tl1at it 

caimot be curtailed for that use, and ifIDWR dete1mines that it cai1 be curtailed for other uses, City 

asserts that it has a right to apportion all of its domestic uses to WR 36-8763 and apportion all other 
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uses to the City Senior Rights. Again, City recognizes that its total diversions pursuant to the City 

Senior Rights, for all purposes, do not exceed its right to divert pursuant to those rights, and therefore 

the appotiionment of uses between rights is not required at this time unless WR 36-8763 is curtailed. 

19. It is the understanding of City that IDWR asserts that municipal water rights are one 

hundred percent (100%) consumptive. City asserts that municipal water rights are not one hundred 

percent (100%) consumptive and that a significant percentage of the ground water diverted by the City 

is not, in fact, consumed, as is illustrated by the City's waste water land application program described 

above. 

WHEREFORE, City submits the following response and request for approval: 

1. City requests that IDWR issue a license for WR 36-8763 as expeditiously as possible; upon 

receipt of a license, City will make application to transfer Water Right 36-8763 and the City Senior 

Rights so that all water rights are interconnected. 

2. City requests that the Director detennine that mitigation is not required by City due to the 

fact that the total City ground water diversions do not exceed the right to divert pursuant to the City 

Senior Rights. 

3. In the alternative, as a mitigation plan, the City proposes that it be allowed to continue 

diverting from all wells located within the City so long as diversions from the wells do not exceed the 

total diversions authorized by the City Senior Rights, effectively mitigating for the use of Water Right 

36-8763 by the use of the City Senior Rights. 

4. City reserves the right to request a detennination of: (1) how CMR 20.11 and other 

RESPONSE TO NOTICE OF CURTAILMENT OF GROUND WATER RIGHTS AND REQUEST 

FOR APPROVAL OF MITIGATION PLAN OF CITY OF PAUL (BLUE LAKES DELIVERY CALL) - Page 6 



applicable law apply to WR 36-8763 and, (2) the City's assertion that WR 36-8763 cannot be curtailed 

due to the fact that the right does not exceed the City's right to divert for domestic uses or, in the 

alternative, (3) the City's right to apportion uses between WR 36-8763 and the City Senior Rights in 

order to obtain the protections provided by CMR 20.11 and applicable law. 

5. City further reserves the right to seek a determination of its actual consumptive use of 

diverted ground water and to have IDWR only curtail, if authorized, actual consumptive uses not 

otherwise protected by CMR 20.11 and applicable law. 

6. It is requested that in the event more specific information is necessary or desired, City be 

granted a reasonable opportunity to provide such additional information prior to curtailment. 

DATED this .?a,,y of ~/I f.c , 2007. 

FLETCHE AW OFFICE 

4/1,)~ 
,,::::?' ~1er 

Attorney for City of Paul 
P.O. Box 248 
Burley, Idaho 83318-0248 
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MUNCIPAL WATER USAGE 

1994 1995 1996 1997 1998 1999 2000 2002 2003 2004 2005 2006 

JAN 5,847,000 7,509,000 6,236,000 7,787,000 7,323,000 6,417,062 8,023,257 9,569,722 7,278,018 6,643,320 6,401,533 5,625,918 

FEB 5,957,000 6,831,000 8,009,000 6,734,000 6,169,000 5,531,950 7,976,643 9,376,187 7,077,881 6,356,648 5,469,519 5,482,507 

MAR 4,844,000 6,960,000 6,425,000 7,790,000 7,178,000 6,527,701 7,808,860 10,194,174 8,087,924 6,214,577 5,856,620 4,918,292 

APR 10,523,000 8,668,000 10,469,000 9,592,000 9,408,532 8,750,865 12,473,636 11,492,188 9,055,194 10,436,432 6,772,763 4,873,509 

MAY 14,809,000 9,968,000 12,046,000 17,871,919 10,138,627 12,065,875 18,175,851 20,524,702 15,220,373 14,011,603 7,214,?22 13,524,324 

JUNE 22,345,000 13,632,000 18,045,405 18,090,405 12,714,288 18,743,171 21,206,493 22,088,132 25,940,098 18,121,448 13,170,690 17,286,343 

JULY 29,652,000 23,107,000 24,898,144 25,993,000 23,882,872 26,536,198 22,458,890 27,201,348 29,657,863 20,642,397 22,180,028 18,361,447 

AUG 19,621,000 ??,413,000 ?4,599,809 25,648,000 24,045,077 20,856,372 22,419,550 23,641,237 24,084,662 17,263,618 19,?20,310 19,629,474 

SEPT 20,587,000 14,971,550 15,086,000 21,962,000 10,796,237 14,986,260 17,276,166 15,910,182 16,305,682 13,304,791 13,157,835 12,368,380 

OCT 6,550,000 10,360,000 10,135,000 17,910,600 11,351,692 13,472,841 11,741,673 10,728,921 10,370,598 7,761,424 7,352,905 6,138,008 

NOV 6,755,000 7,512,000 6,840,000 7,548,000 7,673,150 8,163,505 9,656,699 6,533,928 5,796,964 5,239,890 4,841,510 5,033,797 

DEC 7,445,000 6,230,000 7,580,000 7,878,000 8,102,840 9,270,450 9,666,187 7,393,654 7,129,237 6,088,302 5,904,087 5,705,398 

I I I I I 

TOTALS 154,935,oool 138,161,550 150,369,358 174,804,924 138,783,315 151,32?,250 168,883,905 174,654,375 166,004,494 132,084,450 117,542,022 118,947,397 

Acre Feet I 475.481 424 461.47 536.46 425.91 464.39 518.29 536 509.45 405.35 360.72 365.04 
I 
I 

I 

I 

I I 



2000 
63.18mg 

193.89 acre ft 

2003 
39.16mg 

120.00 acre ft 

2006 
38.76mg 

118.95 acre ft 

EXHIBITB 

2001 
50.77mg 

155.81 acre ft 

2004 
26.3mg 
80. 71 acre ft 

2002 
53.00mg 

162.65 acre ft 

2005 
14.22mg 
43.58 acre ft 



CERTIFICATE OF SERVICE 

I hereby certify that on the ;J aiay of June, 2007, I served the RESPONSE 
TO NOTICE OF CURTAILMENT OF GROUND WATER RIGHTS AND 
REQUEST FOR APPROVAL OF MITIGATION PLAN OF CITY OF PAUL upon 
the following in the following manner: 

Director David R. Tuthill, Jr. 
Idaho Department of Water Resource 
322 E. Front St. 
Boise, Idaho 83 720-0098 
victoria.wigle@idwr.idaho.gov 

Cindy Y enter 
Watermaster, Water District 130 
IDWR-Southem Region 
1341 Fillmore St., Suite 200 
Twin Falls, Idaho 83301 

Randy Budge 
Candice McHugh 
Racine Olson 
P.O. Box 1391 
Pocatello, ID 83204-1391 

Jeffrey C. Fereday 
Michael C. Creamer 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701-2720 

Daniel V. Steenson 
Charles L. Honsinger 
Ringer! Clark, Chtd. 
P.O. Box 2773 
Boise, ID 83701-2773 

Roger D. Ling 
Attorney at law 
P.O. Box 396 
Rupert, ID 83350-0396 

Gregory Kaslo 
Blue Lakes Trout Frum 
P.O. Box 72 
Buhl, ID 833 I 6-0072 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
(x) Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
() Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
() Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
() Facsimile 
() Email 
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Michael S. Gilmore 
Attorney General's Office 
P.O. Box 83720 
Boise, ID 83720 

Scott Campbell 
Moffatt Thomas 
P.O. Box 829 
Boise, ID 83701 

John K. Simpson 
Barker Rosholt 
P.O. Box 2139 
Boise, ID 83701-2139 

Travis L. Thompson 
Barker Rosholt 
P.O. Box485 
Twin Falls, ID 83301-0485 

James S. Lochhead 
Adam T. DeVoe 
Brownstein, Hyatt & Farber P .C. 
410 17th St. 22nd Floor 
Denver, CO 80202 

James C. Tucker 
Idaho Power Company 
1221 West Idaho St. 
Boise, ID 83702 

Terry T. Uhling 
J.R. Simplot Company 
999 Main St. 
Boise, ID 83702 

C. Thomas Arkoosh 
Arkoosh Law Offices 
P.O. Box 32 
Gooding, ID 83330 

Steven A. Tuft 
P.O. Box 759 
Burley, ID 83318 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
() Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 
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Robert E. Williams III 
Fredericksen, Williams 
P.O. Box 166 
Jerome, ID 83338 

Jo Beeman 
Beeman & Associates 
409 W. Jefferson 
Boise, ID 83 702 

Angye Leavitt 
North Snake GWD 
152 East Main Street 
Jerome, ID 83338 

Pam Miller 
Magic Valley GWD 
809 East 1000 North 
Rupert, ID 83350-0010 

Frank Erwin 
Watermaster-WD 36 
2628 South 975 East 
Hagerman, ID 83332 

Larry Cope 
Clear Springs Foods 
P.O. Box 712 
Buhl, ID 83316-0712 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

(x) U.S. Mail, postage prepaid 
( ) Facsimile 
() Email 

W. Kent Fletcher 

Response and Request - City of Paul - Certificate of Service 
Page 3 


