
DANIEL V STEENSON (ISB#4332) 
CHARLES L HONSINGER (!SB #5240) 
S. BRYCE FARRIS (ISB#5636) 
RINGERT CLARK CHARTERED 
P 0. Box 2773 
Boise, ID 83702 
(208)342-4591 

Attorneys for Petitioners/Plaintiffs 

IN THE DISTRICT COURT FOR THE FIFTH JUDICIAL DISTRICT OF THE 

STATE OF IDAHO, IN AND FOR THE COUNTY OF GOODING 

) 
) 

CLEAR LAKES TROUT ) 
COMPANY, INC, ) 

) 
Petitioner/Plaintiff, ) 

) 
VS. ) 

) 
KARL J DREHER, in his official ) 
capacity as Director of the Idaho ) 
Department of Water Resources, ) 
and the IDAHO DEPARTMENT ) 
OF WATER RESOURCES, ) 

) 
Respondents/Defendants ) 

CASE NO.: ~ u ,2 6 0 ) - t/ Z~ 

COMPLAINT AND PETITION FOR WRIT OF 
MANDATE 

COME NOW the Petitioner/Plaintiff, Clear Lakes Trout Company, Inc. (hereinafter referred 

to as "Plaintiff'), by and through its undersigned attorneys of record, Ringert Clark Chartered, and 

hereby files this Complaint and Petition for Writ ofMandate in the above-entitled Court. Plaintiff 

complains, alleges and petitions as foflow·s: 
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GENERAL ALLEGATIONS 

I. 

Plaintiff is an Idaho corporation, with its primary facilities and operations located in Gooding 

County, Idaho 

II. 

Defencla_nt Karl J. Dreher is a resident of Ada County, Id_aho, and is the Director of the 

Defendant Idaho Department of Water Resources ("IDWR"). 

III. 

Defendant IDWR is an administrative agency of the State of Idaho, with its main offices 

located at 322 E Front Street, Boise, Ada County, Idaho 

IV. 

Plaintiff owns water rights which entitles it to use water for fish prnpagation pmposes in 

Gooding County, Idaho Plaintiff is the owner of the following watenights: 36-2659 and 36-7004. 

True and accurate copies of the partial decrees for the above-mentioned water rights are attached 

hereto as Exhibit A. 

V. 

The water source for Plaintiffs water rights are springs that are part of the spring complex 

commonly known as the "Thousand Springs," which are supplied by the Eastern Snake River Plain 

Aquifer (ESPA) The springs are tributary to the Snake River and are hydrologically interconnected 

to the ESPA 

VI. 

Clear Springs Foods, Inc ("Foods") owns and operates a trnut production facility located 
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immediately adjacent to Clear Lakes' primary facilities in Gooding County. Idaho. Foods ov,ns 

water right number 36-2708 that entitles it to use water for fish propagation purposes. Water right 

number 36-2708 is diverted from the same spring source as Plaintiff's water rights .. A true and 

accurate copy of the partial decree for the above-mentioned water right attached hereto as Exhibit 

'"B." 

VII. 

The joint spring source of Plaintiffs and Foods' water rights is located within Water District 

130, said Water District having been created pursuant to Idaho Code § 42-604 on or about February 

19, 2002.. Water District 130 is presently being administered by the Defendant IDWR through 

watermaster, Cindy Y enter 

VIII. 

Pursuant to Idaho Code § 42-602, et seq .. , it is the duty of Defendant Dreher, as Director of 

the Defendant IDWR, to direct and control the distribution of water from all natural water sources 

within a water district according to the prior appropriation doctrine .. Pursuant to Idaho Code § 42-

607, it is Defendants' duty through their watermaster to distribute the waters within Water District 

130 according to the prior rights of water users within the Water District so that in times of scarcity 

of water, the diversion facilities for junior water rights are shut off or otherwise controlled as 

necessary to supply water for the prior rights of senior water right holders, including the water rights 

of Plaintiff and Foods. 

IX. 

Junior groundwater diversions from the ESPA reduce the quantity of water available to both 

Plaintiff and Foods from their joint spring source when Plaintiff and Foods need and have the right 
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to said water. 

X. 

On or about June 7, 2002, Foods made a "call'· for delivery of water to IDWR The Director 

responded to Foods' call by instrncting the Watermaster to adjust Plaintiffs headgate such that the 

quantity of water Foods receives from the joint spring source was increased, and the quantity of 

water Plaintiff receives from the joint spring source was co11espondingly decreased. The first 

adjustment of Plaintiffs headgate was accomplished on July 5, 2002, and additional adjustments 

further decreasing the quantity of water Plaintiff receives from the joint spring source have been and 

continue to be made since that time 

XI.. 

As a result of the adjustment of its headgate per Defendants' instructions, Plaintiff has not 

been receiving the quantity of water to which it is entitled under its water right numbers 36-02659 

and 36-07004 since July 5, 2002 During all or parts of the periods of use for their water rights 

(Januaiy 1 to December 31 ), Plaintiff does not receive and has not been receiving. its foll entitlement 

to water pursuant to its water rights, depriving it of a sufficient water supply for its fish propagation 

facilities, all to the proximate detriment of Plaintiff 

XII. 

On or about May 16, 2005, through a letter from its counsel to Defendant Dreher, Plaintiff 

requested that Defendant advise Plaintiff how Defendants would administer Foods" '·call" against 

junior water users in Water District 130 A true and accurate copy of Plaintiffs counsel's letter to 

Defendant Dreher is attached hereto as Exhibit "C •· 
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XIII. 

On or about May 19, 2005, Defendant Dreher responded to Plaintiffs request by informing 

Plaintiff in writing that Foods' June 7, 2002 "call" would not be administered against any junior 

priority water right holder other than Plaintiff because Foods did not seek the administration of 

junior priority ground water rights .. A true and accurate copy of Defendant Dreher's May 19, 2005 

conespondence to Plaintiff's counselis attached hereto as Exhibit "D" 

COUNT ONE {WRIT OF MANDATE} 

XIV. 

Plaintiffs repeat and reallege the allegations set forth in I - XIII of Plaintiffs Petition for Writ 

of Mandate. 

xv. 

Per his May 19, 2005 letter to Plaintiffs counsel, Defendant Dreher has failed and refused 

to perform his statutory duties to supply the prim water rights of Plaintiff and Foods by 

administering Foods' delivery call against junim priority ground water users. 

XVI. 

As a direct and proximate result of Defendants' failure and refusal to administer water rights 

accmding to Defendants' statutory duties to supply the prior water rights of Plaintiff and Foods 

during times of water scarcity, Plaintiff has been damaged, and presently continues to be damaged, 

in that it is unable to use all of its fish propagation facilities, and those fish propagation facilities that 

are presently being used have been damaged and continue to be damaged on a daily basis in that 

Plaintiff has inadequate water pursuant to its senior water rights As a direct and proximate result 

of Defendants' failure and refusal to fulfill their statutory duties and responsibilities pursuant to 
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ldaho Code§ 42-602, et seq .. , Plaintiff is being irreparably damaged, and has no plain, adequate nor 

speedy remedy at law. 

XVII. 

Defendants' failure and refusal to perform their statutory duties of controlling the 

distribution of water within Water District 130 to distribute water to Plaintiffs and Foods' prior 

rights deprives Plaintiffoftheuseancl_enjo}'ll!J!JlJQfjts propi:rtyllnd is causing Plaintiff ineparable 

harm, which damage can only be remedied by an order of this Court compelling Defendants to 

perform their statutory duties pursuant to Idaho Code § 42-602, et seq., thereby enabling Plaintiff 

to use and enjoy its senior water rights and the property to which those rights are appurtenant. 

XVIII. 

Defendants' failure and refusal to distribute water to Foods' and Plaintiffs prior rights 

violates, interferes with and impairs the constitutionally-protected priorities of Plaintiffs water 

rights, Plaintiffs constitutional rights to equal protection of the law, and is contrary to the public 

policies of this state.. If the Defendants' actions and/or inactions are allowed to stand, the 

constitutional rights of other water users of this state will be threatened and diminished 

XIX. 

Plaintiff is entitled to issuance of a writ of mandate pursuant to Idaho Code § 7-302 in order 

to compel Defendants to perform their duties under Idaho Code §42-602 et seq to distribute the 

waters within Water District 130 to supply Plaintiffs and Foods' prior rights .. 

REQUEST FOR ATTORNEY FEES 

xx. 

As a direct and proximate result of the Defendants· failure and refusal and continued failure 

COMPLAINT AND PETITION FOR WRIT OF MANDATE - Page 6 



and refusal to perfom their statutory duties and their failure and refusal to distribute water during 

times of scarcity to senior water rights holders, including Plaintiff herein, Plaintiff has been required 

to employ the services of the law firm ofRingert Clark Chartered, and has also incurred various costs 

and will in the future continue to incur various future court costs and attorney fees Therefore, under 

Idaho law, including, but not limited to Idaho Code §§ 12-117 and 12-121 and the Private Attorney 

General Dgctrille, the Defendants should be required to paytoJ>laintiff_itsreasonable CQstsa11ct 

attorney fees .. 

WHEREFORE, Plaintiff prays for the issuance of a writ of mandate and/or order of the court 

directed to the Defendants as follows: 

(1) a writ and/or order compelling Defendants to distribute water to Plaintiff's and Foods' 

senior water rights as required by Idaho Code § 42-602 et seq.; 

(2) an order requiring Defendants to pay to Plaintiff a sum equal to the amount of costs 

and attorney fees it has expended to prepare, bring and prosecute this action; 

(3) for such other relief as to the court shall seem just and equitable in the premises. 

DATED this 7th day of June, 2005. 

RINGERT CLARK CHARTERED 

Byt:£J).~J 
Charles L Honsinger 
Attorneys for Petitioner/Plaintiff 
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C.a•• No. 3957, 

S0t1R.CB: 

QtJA!it't'TY: 

POINT OP Dtv!lt.SIO?h 

PUR.POSS ANO 

PERIOD O?' U'S£: 

PI.ACX OP' OSK: 

IN THE 0ISTRICT C0Dl':?' OP 'l''HE FU'?'H JTJ'DICIA1. D:IS"I'R.!CT' OP' 'tXB 
STATE or ID.A.XO' IN A.."m !"OS. TE!? COtlN'!:'T OP ·TVU>I FAI.1.S 

,arm 01D 
PAA'TIAt, DECJUtK PO'R.Stl'AN't' TO 
I..R,C P, 54{bl P"OR 28? !?R 22 Pl1 lJ: I 2 

DTiS!R,cr CC;liffT·s-
t.lt, =,:., I "';c,... .-~BA 

CL.EAA t.A.GS TJ:.Otrr 

1301 Vl:STA AV"Dl!JE 
BOIS6, IO 13705 

F!L~n.~- · ~ ~- , .10:.1;,J 

SPRJ:HGS Tll%BD'1"JUtY: CLEAR. I.,,,U::BS 

75 .. QO CFS 

07/21/19'7 

To9S ·-Ri4.s·· s·c, LOT -os· <SWSENE:1 
LOT OS (SESEKJil 

Kicb.in Good:f.ng--COWlc.y-

"t'RIS U.'l'U UC.HT IS Dtvn.TJR) THROOC:E A SPlttl'fG•FEJ) DIVZltSION POOL 
ICNOWH AS Tl!! •EAStDK POOt., • A!Ctl 'rHR.OOGH PIPBS WRtOl D~ NATER 

F1l0"1 SPR.IN<iS TKA"T' UZ 'l'UBUTARY TO THB KASTERN FoOt., I-LI. OF WHICH 
AR.£ t.OCATED IN A POR.TION or G0VElWKENT LO'I' s JQfOMK AS 'nm 
SWSBSENS: AND SESWSENE". T09S. IU.4E, SECTrON 2. A PORTION OY WA'l''Elt 
R.lCHT NO .. l,-2'59 :XS AL.SO t>IVBR.'I'ED n£ROmrn TSE BAST1tRM POOL .. 1'.l.I. 

YATER OtVER:?'E:I IS FROH THE SOUR.CE IDKNl'tFIEO IN TH% SOOttCB 
Et,eNENT OF 'Tl:IIS lfA'Il:':J:t R.IGH'I', Ll:STED ASOVE .. 

PURPOSE OP asz 
f'ia:h P,rQpag&:ion 

Fish Prcpag•~ion 
T09S Rl<I~ S02 t,OT :IS (SENE.l 

LOT oa {NESZJ 

PER.too OF OSE 
Cl-01. 1'0 l.2-31 

QUANTI'I'Y 

7S .. OO CF'S 

Within Geeding Councy 
LO'I 06 (NESE) 

O'nmR PROVI:SION'S N"ECESSAAY FOR DBFIN::'!ON OR. AOHrNIS'IMTION OP ?RIS W7o:T'XR RIGHI': 

'T~!S PAR:~ OECJlEE IS SWJECT ·ro SOCK GENERAL PR.OVISIOKS 
MBC:ESSAltY FOR TKE DEF'INt'I'ION OF 11fE JUCHTS OR FOR THE EFFICIENT' 
ACMIK'CSTRAT!ON OF nm KATER lUGBI'S AS H.U sa ot.TIKATZLY 
CETERHIMEV BY THE COtnlT AT A POINT DI TIME HO LATER. "I'!fMI ·'%'HE 
!MTR.Y OF' A FtHAt trMI.F't'ED t,BC:U:E, I .. C,. SEC:,:'lON 42-1.412('} 

With re•pece to t:he ts•u•• det.e-ns.ined by ch• &Delve judgiMnt: oi:- order, ic. 1• hereby CER'I'I.FIEtl, in a..c:c:ordanc:e 
1'1\t.h lb.ale 54(t:Jt, t.R .. C.P, th.at t.he couri:. b..s d.•t:•rmined th.a.c there i« no ju•c r•••on t.or d•l•Y cf tbe etLcry of a 
fina.l judgment and th.at the court ha$ .and does hereby direct ch.at ch• abo•• judgment er order •tall be a finJll 
jud.9941:~t upon which 41x•cut:ion .ay i$.SUe •Zld &.n •ppeal may be caken && provided by Che Ida.ho Appellate ~ules. 

SU.A PARTI:At, DIICRES PmtStTANT' 'l'O I .. JI. .. C. P, S-t ft,J 

llog'U Sut'dic:k 
P1:·••iding J'Wlge of ehe 
Sna~e l.iver 8&ain Adjudication 



In Re SR11A 

IN '.1.n.c. uJ.~.l.KJ.'l..-.i;·· i1,,.VUK.i0 ur Tdii" Y•r 'Iii JVDICIAL 01Snt..f:CT~ OF THE 
ST}>.TE OF IDAHO, :ur Nm POR nm COUHTY OF TWIN FAlL.S N.,.., 

PAR1'IAL DBCRBB PURSUANT 'I'O 

I R C.,P. S4(bl !'OR 

~ i ~ ~·1 .......... , .. _, _____ .. 
KAME Ami ADDRESS, 

SOURCE: 

QUANTI't'Y, 

PRIOR.I"l'Y DA~'E, 

POINT OP OXVERSION, 

PU!tPOSE ANO 
PERIOP OF USE: 

PLACE OF' 115£: 

CLEM I.AXES TaOU'I' 
1301 VISTA Avmro:&: 
BOISE. ID 13705 

SPRINGS TRIBtn'JUI.Y, CI.EAll LAJCES 

100 .. 00 CFS 

o,/:Zl/19U 

T'US 11.14,E S02 SE$1Qf£ 
t.C'l' OS (SBSBHEI 
L0'l' OS (SWSBIOl:l 

Wit:.hia Gooding ccwiey 

·rHIS ltA'l'SR 11.IGKT IS DIVBJl.'TED THR.OUGa A COMBDIATION OF TWO 
ADJACEH'I SPII..IHG-PED DIVDSION POOt.S, Cl.I A Drvi:11.Sl:OH POOL !CHOWN 
AS TB£ •1fESTEKN eoot.• i.oo.'l'ED :tN 'nm S 1/2 SSS1nfE ANII THE S 1 /2 
swsmm, ·ro,s, 11.14.E. SEC'I'l:Oll 21 JINI) (:ZJ A DIVERSION POOL !CHOWN AS 
TH.II •EASTEJlN POOL• LOCATED .IH A li'ORTrON OF GOVERNMENT LOT S tafOWN 
AS '?'KE SWSESEHE AND SESWSENE, To,s, lt14E, SC:Cf'ION 2.. B0'T1I POOI.S 
O.IVERT WA'?ER l'R.OM 'JBS COMMON SOUR.Sl! IDEN'I'IFIED IN THE SOURCE 
1:LEMmiI' OF THIS NE..T'ER IUCH:C', LISTl:Xl ABOVE .. 

PUltPOSE OP USE 
P'isb Prop<1,gac:.ic11 

Fish Propagation 
't'O,S ll.14E S02 t.Ot' 05 (SBHB} 

LO?' 01 (Nl:SEI 

PERIOD OF USE 
01•01 TO 12 ·Jl 

OUM'I'Il'.ll' 
L00 .. 00 CPS 

Nichin Gooding Councy 
i;.o't' D S (HES El 

OTHER PROVISIONS KECESSA!lY FOR D6E''INI'T'ICN 011. ACMill'ISnu.:r:tON CF' ·nc:s KATER. R.IGlfI': 

'IHIS PAR:'I'IAL DECRD IS SUBJECT TO SUCH GENE1lAL PROVISIONS 
NECESSARY POll. THE DEFI:NITION OP 'rHE RIGHTS OR FOR THE EFFICIENT 
ADMUIISTRAT%0N OF Tit£ WATER RIGHTS AS MAY SE vt.rIMATELY 
t1ETE1IMINEP BY 'THE' (:otnl'f AT A PODl'f IN Tl:NS HO U.TSR THAN '?KB 
G:H'tRY OP A PIK1,L, UJIIF:tlll) 1:1&:CII.Eli" % .. C .. SEC1'XOJI 42-l."'12 (" .. 

RULE 54(bl CEll.TIPICA'fE 

Wit.h respect t:.o Che issues det:.erin.ined by t.lte abcve judgment. or crder, it is hereby CEitt·IFIED, in acccrd&nce 
wit.b llule 54 !bl. I .. R .. C .. P., .. that. t.be court: has det:.er111ned eiwlt:. there is no just. reascn for delay oe t:.he ent:.ry of a 
final jud91110:nt. and t:.hac t:.he court. baa and does hereby direct. l:h&t t:.he uove judgment. oi:· cz·der shall be a final 
jud,;,01ent. 1,1pon which execution may issue and &n appeal fll&y be taken as provided :by t.be Idaho Appell•te Rules .. 

SRBA PARTIAI, DECREE PURSUANT 'i'O I .. IL C. P. 54 lb) 
File HU.,.t,er, 000'77 

lloger Burdick 
Presiding Judge or the 
Saake River Basin Adjudication 
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RECE:tVED 

A.PR 11 2000 

In Re- SHA 

Case lfa .. 39576 

It.AME il ADDRESS: 

SOLlltCE: 

QlJANTJiY; 

PRJOIUTY DATE: 

~DINT OF CJVERSION: 

PURPOSE AND 
PER Im Of' USE: 

• ... -
JM THE DISTRICT COURT OF THC FlfTH JUDICIAL DISTRICT OF THE 

STATE Of IDAHO, IH NII) FOR THE COUJITY OF TWl~ FALLS 

PARTIAL PEctEE PURSUlaT TO 
I .. R.,C .. P .. S4Cb) f0I 

'21.ID t,FR !O IM IQ: 19 

CLEAR SPRINGS FOOOS INC 
THE PlOSPECT CO 
PO BOX nz 
BUHL IO 83316 

SPRINGS TUBUTAR.Y: ~ l.AKES 

SOJRCE-i:"S iLSO-ODWt,1- JS- Cl.EAi 3PRIRGS., 

ZOO .. OD CF5 
144S4D.0 AFY 

09/28/1966 

T09S R14E SOZ SEME 
LOT S CSllSEIIE) 

NENIJSE 

flJLTIPLE POINTS OF DIVElSl<li LOCATED IN T09S, R14E, 502, 
l0l 5 (SWSENE), S!'SWNE, NENWSE,. 

PURPOSE DF USE 

Within GOOOIMG CCIU'lty 

GIJMllTT 
F E $H PltOPAGA TJ ON 

PERl<D OF USE 
01-01 12·31 200.,DO CFS 

U4540 .. 0 AFY 

Pt.ACE OF USE: FtSH PR:OPAGATJCN 
r09S R14E SOZ 

With in (iOCIHNG Cowrty 
NWIE 

OTHER ,_IStCNS NECESSARY fOR DEFJNJTlON DR NnlIMISTUTJON Of TfflS WATER RIGHT: 

TNIS PARTIAL Bica.EE IS SUIJECT TO SUCil GEff!RAl PROI/JSJCNS 
NECESSARY Fca THE DEFIIITlotl OF THE RIGHTS CIR FCR THE EFFlClEYT 
ADMJNISTIAT)ml OF TIIE WA.TEI RIGHTS AS KU BE ULTUMTl:LY 
DETERMINED BY THE CUT AT A POJNl UI TINE NO LATER THAN THE 
ENTRY OF A FHfAL UlfFIED D£CREE.. SECTION 42-1412(6), JDJJIO CCXJE. 

IULE 54Cb) CERTIFICATE 

Ylth roe.spec:? to the is.sues determined by the- above JUd;rnem: ar order. it is hereby CERTIFIED, tn ac:cor'dance 
with Rule 54(b) 1 I .. R:.C.P., thet the COIJrt II•• dttemined thet there is no just reason for delay> Of the entry of a 
firial Juds,nent and that 'the court has. and does herea)' direct that the lboV@ judgitent or order shall be a final 
;........,, upon ..,;oh exeoution ,., inue anO'" •l'l"•t may be tak~ec!,,,. the Idaho...,,, tlata Rul,s,, 

Sl8A PARTtAi. DE.CREE PURSUANT TO I .. R.t.,P, 54Cti) 
W.ter ltght !6-D270& 

BARIT 1i11:XJD 
Adainistr-ative District JIJdge 
Presidir19 Juclge of the 
Snake River Basin Adjudication 

MICROF'1LMEu 

ncr o 2 wr,z 
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RINGERT 
ecLARK 
C H ,\. R TE R E D 

L .. -'\\VYERS 

BY FACSIMILE (287-6700) AND MAIL 

Karl Dreher~ Director 
Idaho Department of Water Resources 
322 East Front Street 
P 0. Box 83720 
Boise, Idaho 83710-0098 

May 16, 2005 

L-111r,, !,. t\nrr, 

\llf'11;1··! 1 jl, ~-)Jilli< 

,..; nr:-,·1 F1rr1s 
Viitr1d,: U Furt·\ 
Dc1\1d H;111n11t·;i111is1 

I ;J ,,irk-~ J. Hul!Sl! 1)-;C-"f 

,.,~,·p/1 n 1.-,m·s 
i;,me~ P. i.,1111rnan 
io_·111111er Jk,ui ;,J;111,111c\ 
;;1111e::,r; Htio 

wmmrn r r un~t n 
U<UHt:! \' Sll·t'.IW,,lll 

\ll\11L ,;;wtct'll<:~ 

S,ml•td hctllll!lIBJ-1 H(!1 .. 1986 

Re: IDWR Response to Clear· Springs Foods' (Clear· Springs) June 7, 2002 Water 
Delivery Call 

Dear Mr Dreher: 

On Mar·ch 16, 2005, immediately after the expiration of the Eastern Snake Plain Aquifer 
Mitigation, Recovery and Restoration Agreement for 2004 (ESP A Agreement for 2004 ).. the Water 
Master for Water District 130 curtailed Clear· Lakes Trout Company's (Clear Lakes) diversion of 
water .. Presumably, this was done as IDWR's continuing response to Clear Springs' June 7, 2002 
water delivery call ( copy enclosed}. 

There has been no indication that IDWR or the Water Master has issued any notice or order, 
or taken any other action, to curtail any other junior water rights in response to Clear Springs' water 
delivery call since the ESPA Agreement for 2004 expired. Clear Springs' call is not even listed on 
IDWR's website as one of the "Prio1ity Calls Filed Thus Far" Why is Clear· Springs' call not listed? 

As you know, Clear· Lakes' water 11ghts are senior to a great many ESP A ground water rights 
that diminish the spring flows that supply the Clear Springs' facility as well as the Clear· Lakes' 
facility. Neither ID\\lR nor the Water Master can selectively administer Clear Springs' call against 
Clear Lakes without first administering more junior water rights.. This is the essence of the prior 
appropriation doctrine.. You recognized this p1inciple during yom deposition in the Clear Lakes v. 
IDWR district court case ( excerpt copy enclosed) You testified that when ground water users no 
longer have protection from administration (provided at the time by the Interim Stipulated 
Agreements) IDWR would have to curtail them under Clear Springs' call: 

Q What are you going to do in response to Clear Springs" What are you going 
to do when others are not protected, when you have a calL yom administering Clear· 
Lakes ri!!ht? 



Karl Dreher 
May 16, 2005 
page2 

A That's right. 

Q.. Your obligation is not to single out one water user to satisfy ai,other? 

A. Cotrect. 

Q.. Your obligation is to look to all juniors? 

A.. That's correct. 

Q. When the intetim agreement ceases to be in effect, if and when that happens, 
doesn't the Department have an obligation to look beyond the one that it has singled 
out, to the others, who are subject to curtailment? 

A. Yes .. 

(Karl Dreher Deposition, p 253, In. 17 - p .. 254, In. 6.) 

Q.. Okay. And when the pumpers that have received protection on longer have 
it, you 're going to have to look at curtailing them under Clear· Springs call, just like 
you looked at curtailing Clear· Springs [sic)? 

A. That is correct 

(Karl Dreher Deposition, p 255, Ins .. 12 - 16 .. ) 

Having curtailed Clear Lakes and received regular measmements of its diversions, IDWR 
and the Water Master are well awar·e of the gross shottage Clear Lakes continues to suffer while 
junior water tight holders suffer minimal to no damage. The stipulated agreement has expired .. 
Nevertheless, Clear Lakes - only Clear Lakes - suffets from Clear· Springs' water delivery call. 

Please advise me immediately when and how IDWR will administer Clear Springs' call 
against other water users in Water DistJict 130 and Water District 120 

Sincerely, 

kd~ 
Daniel V Steenson 

Enclosures 
cc: Clear Lakes I rout Company 



""''.i.c:i.0<!12:S.ii.p IUWR 

JUlhH-2002 FR[ 04:20 PM EflR SPRINGS FOOD 

CLEAR 
SPRINGS 

~FOOIF 

,:f\X HO. I 5435008 0 01 

Funa 7, 2002 

!Cm Dreher 
Dil'eder, Department ofWmrs ll=!curcz:s 
P .0 .. Bax 8:3720 
Baise, Jdaho 83720-0098 

RECEIVED 
JUN - 7 21102 

Vla'Fu: 201-327-7166 

RE: Waur D~cry Call 

In rcspame ta the Depa. tnJCUt's issuance Gf"Water District 130 Waicnnastsr Inm=tions Na. 02-
01, Clear Sprillgs bm-eby requests the ciisaibmioll of water ta wmer right nc .. 36-02708, This 
ro:quest is premised 11pon msuuciiom ms. 2-6 regardiag !!!!tlfiefflOll to and mbsequ=i,t 
imr=tipticm. by the 'W SI ster., 

The last .lk,w lllCISll!'Olffl pmc,nni:d jDindy by the Clear Lakes Traut Fvm and Cl£ar Springs 
penannel reeorded on April l 6, 2002 indicate !bt the total llaw from !he oommcn so= 
available 10 -=- rights 36-02659, 36-02708, 36-07004 and 36-027111 wa l30 c:fi! at tbm: time .. 
The present ~ wen- s=tling is de!ivcriag appro..imat,=ly 173 ct'! to Clear Springs. T.his 
quantiiy dccs not satisfy Clear Spring,' 36-0Z70B right rs£ 200 ~. Cb Sprinp QJt mu! will 
put the addmonal wzcr to benesicial use upOR de!ivety. Dacumeated measurements are 
avaiiable fbr R'l'iew and Clear Sprinss is nnmedialeiy awilal,le to aarwi: an;y questians 
repnilng c:ithcr measurements or opcratiom at 1he Clar Spring5 facility. 

Additionally, Clear Springs would weiccme the oppo!UUlity to ilis.."USS with the wat:rmasu:r the 
s::hcdwe f'or .6ow documentation &ll£i distni:Jurion of w.itcr ill questlon. If you bn-e any fi.n-..hcr 
questi=, please do net baitate to i:all and thank: you fat· your attention to this mancr. 

Sin=e!y, . 

-~w~~.~ 
l..arty ' a,e-,_ \.I 

P=idcm. aml,.gEO 

e:: Cindy Ycm..-:-
Water District 130 W~ 
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DEPOSITION OP KARL J. DREHER 

Q. Explain the cii fference? 
2 A,, When ther·e's a single plar.~ of use, the issue 
3 is;- 1! :tater being used within :hat pta.;e of ~:se The 
l issue isn't whether ... in a permissible place of use 
5 rypi calf.y war er :an an Ly Ce used on a parr 
b Q. Exactly. 
7 A. . .. oi the facility. 
8 a. Sure. 
9 A. And that's what's different here. 

10 t Olay. But it sounds to me like, it sounds to 
11 me that by extension of your thinring with regard to Clear 
12 lales and Clear Springs, junior males a call against a 
13 senior irrigator, he's got ten inches ... 
14 A. Junior makes a call against a .... 
15 Q. Junior makes a call for water. And the 
16 
17 
18 
19 
20 

situation is similar to this one where you can get that 
junior more water by changing the way a senior diverts 
water from two point of diversion; okay? 

A. Uh ,huh. 
Q. And in so doing, the i rrigator that has 20 

21 acres, and irrigates .. · has historically irrigated ten of 
22 those within a permissible place of use, so that another 
23 
24 
25 

2 
3 

ten is still within the place of use, you can say to that 
irrigator we're going to change the way you divert water. 
Stop irrigating those ten acres and irrigate another ten. 

A. 
a. 
A. 
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It's not the same situation. 
The difference is what? 
The difference is that the .... under the 

4 permissible place of use, the irrigator can only irrigate a 
5 portion. 
6 a. What difference does that make? 
7 A. Well, it maKes quite a bit of difference. 
8 Q. How so? 
9 A. Well, it 1ould be a Little difficult for an 

10 irrigator that had .... m irrigating under his water right, 
11 he's planned crops on 20 acres, however many acres you have 
12 to have in your analogy. It would be a little difficult in 
13 July, to say; oh, I've got to replant my crops and irrigate 
14 on a different 20. 
15 Q. And how is that different than what you did 
16 the Clear Lakes here? 
17 A. It's different in that Clear lakes does not 
18 have such a permissible place of use. ihey have a place of 
'9 us,, And water can be used beneficially anywhere witnin 
20 that place of use. 
21 Q.. But you are, jus: as the analogy, calling the 
'.2 ' I , analogy, jus: as with tne inigator, you're saying to C.ear 
·_,1 . h - lates md July, coincidently, let t ose raceways go, Stoo 

part of your place of use, author~.red ·.ir1der ihe right, 1S ll 
2 no longer availaole to you ano that you have to let chat 
7 part of :he investment in your cvmuany go. 
4 How is that riifferent than the effect that you 
5 just desc:·iheo uf such a riedsion on an inigator. 
6 A. Under .... in the situation with the irrigator 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

it would be difficult for that irrigator to make beneficial 
use. That's not the situation here. Water is being 
diverted, 100 cfs, to the fish facility and it's being 
utilized io raise iish. 

Q. You're a.are, aren't you, that Clear lakes had 
to move and sell tens of thousands of fish in response to 
your action? · 

A. You know, I know they had to move a lot of 
fish. I don't know what they had to do, to do it. I mean, 
it was certainly not ···· this was not an outcome driven 
decision. It was an application of the facts and the law. 

Q, Okay. Now, when this interim agreement 
expires, as it will at the end of next year or thereabouts? 

A. Yes. 
Q. Two year term? 
A. Yes. 

23 Q. How will the Department administer Clear 
24 Springs call with respect to any ground water pumpers who 
25 no longer have protection under the interim agreement? 
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1 A. How will the Department administer Clear 
2 Springs call? 
3 Q. Yes. 
4 A. Clear Springs call will expire at the time, if 
i spring fulls return to 37i els, I guess the call would 
6 expire at that point. 
7 Q. Let's say that doesn't happen. is the 
8 Department going to take action against other juniors 
9 similar, just as it has taken mion against Clear Lakes? 

10 A. What ··· assuming the stipulated agreements 
11 expire and there's no other replacement stipulated 
12 agreement, no other in .. kind, in .. place, in .. time, mitigation 
13 then the remedy available to Clear Lakes is ior them to 
14 make a delivery call. 
15 Q. You'rer again, you 1 ~e answering questions I'm 
16 
17 
18 
19 
20 
21 
22 

not asking. 
what are you going to do in response to Clear 

Springs? What are you going to do when others are nor 
protected, when you have a call, your administering lcear 
Lakes right, 

A, That' right. 
Q, lour oCl igation 1s not to slngl: out one water 

23 user to satisT) another? 



DEPOSITION OF KARL J. DREHER 

I ' ' •• (hat's ~orrec~. 
2 Q. When the interim agreement ceises to be in 
3 effect, if and when that haopens, doesn't the Department 
' nave an ool igation to look beyond the one that it has 
5 singled out, to the others, who are subject to curtailment~ 
5 A. Yes. 
7 Q. I mume that ~ill haopen when the imer im 
8 agreement ... if and when the agreement expires if there is 
9 not suificient ilow; correct1 

10 A. Well, I'd have to go back and look at the, 
11 what the specifically was in Clear Springs delivery call. 
12 And at that point we might, as a condition oi administering 
13 the call, they might have to amend their call so that it 
14 was against junior pliority rigfifs. . . .. . 
15 Q, You call for distribution of water and they 
16 didn't say take water away from some1 
17 A. No. But that's what I would have to go back 
18 and look and see what the call says. 
19 Q. Let me ask you, does it make a diiference? 
20 A. Sure. Because the call may be narrowly 
21 constructed within the context that these stipulated 
22 agreements were in place. 
23 Q. Do you mean that the interim agreements are no 
24 longer in place, this is the assumption we're making. It's 
25 very likely to happen in the future. 
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1 The call ·· your administering water pursuant 
2 to the call. Are you telling me that the ... that the water 
3 right owner making the call has the, has the discretion to 
4 decide which water rights are going to be curtailed1 
5 A. Of course not. 
6 a. That's up to you; is it not? 
7 A. Well, it's not up to me, it's up to what the 
8 priorities are of the rights involved, and where we can 
9 determine the rights are causing injury. 

10 Q. You make the decision; don't you? 
11 A. That's correct. 
12 Q, Okay. And when the pumpers that have received 
13 protection no longer have it, you're going to have to look 
14 at curtailing them under Clear Springs call, just like you 
15 looked at curtailing Clear Springs? 
16 '. Th,t ~I' .-Ml'.11 .. + 

""'" JV ..... , I""'' 
17 Q, O~ay, NOii, with regard to those June 18th and 
18 June 20th letters that you sent out to pumpers, And this i 
19 think is Exhibit No, 38. And attached to that 1s a l :st of 
20 several "" in certificates of service ar:a:hed to the 
11 lette1. 
22 A. Okay, 
23 Q, And there's a certif1cate of service attached 
24 t,, the June i8th letter and a c:r:ificat: of serv~ce 

Can you loo~ at hr·st the certifi~ate ci 
2 service attached to the June 18th !.etter in Exhibit 38 and 
3 tell me the status of each of these dive:s1ons at :his 
4 time? 
5 A. I cari' t I'd hcve to go :heck wHh !he water 
o disuiburion secdon 10 see wnat me situation is. 
7 Q. Ooes :ne Oeparrmem have informa!1:>n ;s :o 
8 which of these, which of these have joined a ground 1ater 
9 district1 

10 A. Yes, we do. 
11 Q, And you just have to check your files to see? 
12 A. Correct. 
13 Q. Okay. ls your understanding that all of these 
14 have joined the ground water district, or some may have and 
15 some may not have? 
16 A. I believe that some of these rights were not 
17 being used at the point in time. So, I mean, there's 
18 nothing to curtail. They weren't being used. 
19 Q. And is Cindy checking these water rights on a 
20 frequent basis to make sure that they're not being used. 
21 Those that are not protected by ... 
22 A. She's checked each one of these rights. How 
2.3 often she's checked them I couldn't tell you today. 
24 Q. And we will follow up on this information, 
25 But if, for example, Harry and Flora Bokma, if I'm saying 
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1 that correctly, probably not, haven't joined the ground 
2 water district, but are pumping water today. Then pursuant 
3 to Clear Springs call, and your order creating the ground 
4 water .. · the Water District 130, you need go out and 
5 curtail these folks, don't you1 
6 A. Correct. 
7 I!. So is there, do you know if Cindy's checking 
8 on a weekly basis, or a monthly basis as to these other 
9 water rights? 

10 A. 
11 
12 

! don't. 
MR. SiE:NSON: Off the record. 

(Brief recess.) 
13 BY MR. STEENSON: 
14 Q. Now, in your watmaster, in the memorandum 
15 that accompanied your watermaster instructions in Exhibit 
16 14, at page ttn, the end of the second paragraph, second to 
17 the last sentence says, ouote; ii expenses are incurred by 
18 Clear Lakes in diverting water from the eastern pool under 
19 the senior right 36 02659, not the junior right 36 .. 07004, 
20 then under Parker Clear Springs may be responsible for 
21 those :osts, close quote. 
22 Does the Deoartment administer this issue if 
23 C',ear Springs, Clear Lakes can sno11 that it has incurr·ed 
24 such costs, does Clear ~akes submit them :c tne Depar:ment 
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State of 1aaho 
DEPARTMENT OF WATER RESOURCES 

.322 East Front Street, P.O. Box 8.3720, Boise, ID 8.3720-0098 
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwddaho.gov .. 

Daniel V.. Steenson, Esq .. 
Ringert Clark, Chtd .. 
PO Box2773 
Boise, ID 83 70 I 

May 19, 2005 

VIA FACIMILE TO (208) 342-4657 AND FIRST CLASS MAIL 

DIRK KEMPTHOR'IE 
Governor 

KARL! DREHER 
Director 

RECE··v~ , t: D 

Re: Response to Clear Springs Foods' (Clear Springs) Water Delivery Call of.lune 7. 2002 

Dear Mr .. Steenson: 

This letter is in response to yom Jetter dated May 16, 2005, inquiring why the Idaho 
Department of Water Resources ("Department") has not listed the water delivery call made by 
Clear· Springs on June 7, 2002, on the Department's website under "Priority Calls Filed Thus 
Far" You also ask when and how the Department will begin administering Clear Springs' call 
against holders of junior priority water rights other than yom client, Clear Lakes Trout Company 
("Clear Lakes") in Water District No .. 130 and Water District No .. 120 

The water delivery call made by Clear Springs on June 7, 2002, sought watermaster 
administration of the smface water rights of Clear Lakes and Clear Springs to divert water from a 
common water somce decreed as springs tributary to Clear Lakes.. rne Clear· Springs delivery 
call does not constitute a delivery call under the Department's Conjunctive Management Rules 
because it does not seek the administration of junior priority ground water rights for the benefit 
of Clear Springs' senior prio1ity smface water 1ights. Rules 40 and 42 of the Conjunctive 
Management Rules govern responses to calls for water delive1y made by the holders of senior 
p1iority surface or ground water 1ights against the holders ofjunior prio1ity ground water rights 
from areas having a common ground water supply in an organized water dist1ict IDAPA 
37 .03 I 1040--042. 

Because of the added complexities in administering rights to the use of ground water, or 
conjunctively administering rights to the use of water from interconnected smface and giound 
water sources, as compared to administering multiple rights to the use of water from a smface 
water source, the Conjunctive Management Rules require the satisfaction of ce1tain p10cedural 
and substantive steps not normally associated with the administration of water rights solely 
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call against all junior priority ground water 1ights within the interconnected Eastern Snake River 
Plain Aquifer (ESP A).. Those senior priority surface water right holders desiring to make such a 
water delivery call pursuant to the Conjunctive Management Rules are entitled, but not required, 
to do so .. 

Clear Springs has not yet elected to make a water delivery call associated with its fish 
propagation facilities at Clear Springs against junior priority ground water rights diverting from .. 
the ESP A Clear Springs has recently made water delivery calls under water rights held for its 
Snake River Farm and Crystal Springs Farm against the holders ofjunior priority ground water 
rights from the ESP A These calls are pending action before me. 

Your letter quotes statements from my deposition ofNovember 1, 2002, which appear to 
be contrary to the position described above. Your letter, however, does not cite the prefatory 
discussion contained in the deposition which precedes the discussion of how the Department 
would treat the Clear· Springs delivery call once the Interim Stipulated Agreement precluding 
delivery calls against the ground water users had expired. In that prefatory discussion, I stated 
that when the Interim Agreement expired, "I'd have to go back and look at ...... what .. . 
specifically was in [theJ Clear Springs delivery calL And at that point we might, as a condition 
of administering t:.'ie call, they might have to amend their call so that it was against junior priority 
[ground water] rights .. " 

The Clear Springs delivery call of June 7, 2002, is not againstjunior priority ground 
water rights, and Clear Springs has not amended its delivery calL The Department will therefore 
not treat the delivery call as a call against junior priority ground water rights from the ESP A 

Director 

c: John K Simpson. Esq 


