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 1          THE HEARING OFFICER:  We're on the record.

 2          MR. HAEMMERLE:  During the testimony of Butch

 3   Morris, I referred to Exhibit 2032, which is the

 4   memorandum of agreement between Butch and North Snake

 5   Groundwater District.

 6               Previously it was admitted, one of your

 7   exhibits, but I'd like to offer 2032.  It's easier to

 8   follow.

 9          MR. RANDY BUDGE:  No objection.

10          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

11          MR. LEMMON:  That's fine.

12          THE HEARING OFFICER:  Document marked as

13   Exhibit 2032 is received into evidence.

14               (Exhibit 2032 received.)

15          THE HEARING OFFICER:  Just the single exhibit,

16   Mr. Haemmerle?

17          MR. HAEMMERLE:  That's it.  Thank you.

18          THE HEARING OFFICER:  Thanks.

19               Okay.  Cross-examination, Mr. May?

20          MR. MAY:  If I can come over here and adjust the

21   lights.

22          THE HEARING OFFICER:  Yeah.

23   ///

24   ///

25   ///
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 1                    CHARLES M. BRENDECKE,

 2   having been called as a witness by IGWA and previously

 3   duly sworn to tell the truth relating to said cause,

 4   testified as follows:

 5   

 6                      CROSS-EXAMINATION

 7   BY MR. MAY:

 8          Q.   Good morning, Dr. Brendecke.

 9          A.   Good morning, Mr. May.

10          Q.   Justin May on behalf of Rangen.

11               Dr. Brendecke, have you had a chance to

12   review the Director's order in this matter?  Have you

13   seen the order that was issued in Rangen's delivery

14   call?

15          A.   Yes.

16          Q.   I'm going to show you a page of that order.

17   For those who are flipping, it's the 42nd page of the

18   actual exhibit.  And it is page 42 in the order,

19   Exhibit No. 2042.

20               Dr. Brendecke, if you'll look here in the

21   Director's order, the second sentence of what we've got

22   here, which is the last paragraph in the order,

23   discussing a mitigation plan to be filed in this case.

24               Do you see the beginning of that second

25   sentence says "The mitigation plan must provide
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 1   simulated steady-state benefits of 9.1 cfs to the

 2   Curren Tunnel"?

 3          A.   Yes.

 4          Q.   Okay.  And with regard to that portion of

 5   the order, to the simulated steady-state benefits to

 6   the Curren Tunnel, it would be my understanding that

 7   Ms. Sukow has prepared what we've looked at before,

 8   which is Exhibit 1025 outlining what the steady-state

 9   benefits would be of the items proposed in the plan.

10               Is that your understanding?

11          A.   The items proposed in IGWA's plan?

12          Q.   Yes.

13          A.   Well, these are steady-state benefits of

14   conversions -- IGWA's conversions and CREP and

15   Southwest recharge.  There are other aspects of the

16   plan, but these are steady-state calculations for these

17   three different years.

18          Q.   Right.  And those other aspects of the plan

19   we will discuss.

20               You're talking about the Sandy Pipeline and

21   things like that?

22          A.   Yes.

23          Q.   That would provide actual water direct flow

24   to the tunnel; correct?

25          A.   Yes.
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 1          Q.   Okay.  In terms of the steady-state

 2   benefits that would be modeled, it's my understanding

 3   that these are the items that IGWA is seeking credit

 4   for.

 5               Correct?

 6          A.   IGWA is seeking credit for these items,

 7   yes.

 8          Q.   Okay.  And in terms of the items that are

 9   modeled here, the CREP --

10               And if you'd blow that up maybe a little

11   bit maybe you'd see it.

12               But in terms of the items that are modeled

13   here, the CREP, conversions, and the recharge that are

14   modeled here, it's my understanding that you are

15   comfortable with Ms. Sukow's calculation.

16          A.   Yes.  I don't at this point have any reason

17   to dispute them.  I usually double-check things, but

18   there hasn't been an opportunity.  And when I've done

19   that in the past, the differences have been minor.

20          Q.   Okay.  And so recognizing that with regard

21   to those steady-state benefits, for the years that are

22   calculated here, if we go year by year, in 2011 the

23   total benefit would be 1.7; in 2012, 2.1; and for 2013

24   it would be 1.7.  Is that correct?

25          A.   Yes, that's what she calculated.
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 1          Q.   Okay.  And in terms -- so when we're

 2   looking at the 9.1 cfs obligation at steady state, you

 3   would agree with me that those items there do not get

 4   there by themselves; correct?

 5          A.   That's correct.

 6          Q.   Okay.  And in addition to the somewhere

 7   around 1.7 cfs credit for those existing items, is

 8   there something else, just looking at the steady-state

 9   calculation that IGWA is asking for credit for in

10   conversions, recharge, or CREP?

11          A.   Well, I've outlined the possibilities of

12   some recharge benefits from Sandy Ponds and from other

13   activities that IGWA has either done itself or

14   participated in.

15          Q.   And those were --

16          A.   But those haven't been quantified

17   precisely.

18          Q.   Sorry.  I didn't mean to talk over you.

19               Those are the activities that you discussed

20   yesterday with your exhibit, I believe it was 1095;

21   correct?

22          A.   Yes.

23          Q.   Okay.  Other than those activities that

24   we've got up here from Ms. Sukow and your Exhibit 1095,

25   are there other activities in that nature that IGWA is
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 1   claiming credit for?

 2          A.   Well, the assignment of the water right on

 3   Billingsley Creek could provide an immediate credit.

 4          Q.   Right.  And so that would be another one

 5   that would provide direct flow.  I'm just trying to

 6   talk about something that would have a modeled

 7   steady-state benefit to the tunnel.

 8               Was there something else within that first

 9   category?

10          A.   Not that I can think of at the moment.

11          Q.   Okay.  With regard to your Exhibit 1095 --

12   I won't go back through that again in detail, but it's

13   my understanding that with regard to the Sandy Ponds

14   North Snake Groundwater District is the only member of

15   IGWA that owns any water rights into the Sandy Pond.

16               Is that correct?  Is that your

17   understanding?

18          A.   I don't believe any of the other

19   groundwater districts own shares in North Side.

20          Q.   And in terms of IGWA, that would be the

21   only shares that are owned by anyone with regard to

22   water going into the Sandy Pond?

23          A.   Well, it's the only ones that I've heard

24   of.

25          Q.   Okay.  And it's -- would you -- it's your
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 1   understanding that that's 14 shares of water going into

 2   the Sandy Ponds?

 3          A.   That's what I heard yesterday.

 4          Q.   Under the order, as we just discussed, the

 5   order also allows an alternative where IGWA could

 6   provide a mitigation plan to provide a direct flow to

 7   the tunnel as well.

 8               Is that your understanding?

 9          A.   Yes.

10          Q.   Okay.  And that also was an alternative

11   9.1 cfs of water; correct?

12          A.   Yes.

13          Q.   Okay.  In terms of direct flow -- well,

14   before we move on to that, I want to talk a little bit

15   about the steady-state result.

16               It's my understanding that IGWA is claiming

17   credit for steady-state benefits for the activities

18   that are noted here on -- or taken into account on

19   Exhibit 1025.

20               Correct?

21          A.   Yes.

22          Q.   Okay.  Those activities are not consistent

23   throughout the years, are they?  They vary?

24          A.   They vary a little bit from year to year.

25   Not very much.
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 1          Q.   The assumption of -- if I understand it

 2   correctly, the assumption of a steady-state run is that

 3   the inputs that you're putting into it occurred during

 4   the entire steady-state period; correct?

 5          A.   In general a steady-state model run is one

 6   in which there's complete equilibrium.

 7          Q.   Okay.  And so the assumptions, as I

 8   understand it, with regard to these numbers -- the 1.7,

 9   the 2.1, and 1.7 -- is that for each of those years the

10   activities that are calculated or put into the model

11   would have occurred for the entire steady-state period;

12   is that correct?

13          A.   Well, when you say "the entire steady-state

14   period," it's not a period.  It's just an assumption

15   of, well, how does this look at equilibrium.

16          Q.   Okay.  And so --

17          A.   Not really a period of time associated with

18   it.

19          Q.   Okay.  And so it may not be a particular

20   period of time.

21               You run it until it reaches that

22   equilibrium; correct?

23          A.   Yes.

24          Q.   Okay.  And during the time period for which

25   you run it -- whatever it is -- you're assuming that
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 1   these activities remain the same?

 2          A.   Yes, that they don't change.

 3          Q.   And in fact, they do change?  I mean that's

 4   not true in this case that they don't change; is that

 5   right?

 6          A.   They change slightly from year to year.

 7          Q.   Okay.  And they change enough that at least

 8   for these years that were looked at you've got a

 9   difference of 1.7 to 2.1 and back down to 1.7 within a

10   three-year period?

11          A.   Yeah.  When each of those years is viewed

12   in isolation, you do get a slightly different number

13   each year.

14          Q.   And a steady-state run does not tell us

15   what would accrue this year, does it?

16          A.   No.  It says what would accrue in a state

17   of complete equilibrium.

18          Q.   All right.  So at some point in the future,

19   whenever you reach that steady state, you would get

20   that amount of water?  It doesn't occur this year?

21          A.   It -- that number is not going -- well, I

22   guess it depends on when things start.  I mean the

23   conversions have been going on for quite a long time.

24   We may well be near steady state with those effects at

25   this point.
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 1          Q.   And have you made any attempt to figure

 2   that out?  Have you looked back to see which

 3   conversions have lasted for a certain period of time?

 4   Have you done any of that investigation?

 5          A.   No, I've not.  But I'm aware that the model

 6   responds relatively quickly in this area.

 7          Q.   And I understand from your deposition that

 8   you have made no attempt with regard to this particular

 9   mitigation plan to make any determination of what would

10   show up in any given year.

11               Correct?

12          A.   I have not done any modeling to predict

13   when effects would show up.

14          Q.   And it would be my understanding that that

15   would require some kind of transient run.

16               Correct?

17          A.   Well, you know, the problem with doing a

18   transient run is you have to make a lot of other

19   assumptions about what's going to happen next year and

20   the year after.

21          Q.   Right.  And we just don't know that right

22   now; right?

23          A.   We don't know all of those things.

24          Q.   Okay.  And we don't know that in part

25   because, as Mr. Carlquist testified earlier, that the
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 1   pumpers have indicated that they need to have the right

 2   to turn their pumps back on; right?

 3          A.   On some conversions, the soft conversions,

 4   I understand people can use their pumps if the surface

 5   water supply is inadequate.

 6          Q.   And when you say "some conversions," it's

 7   my understanding that all of the conversions are soft,

 8   the vast majority of them?

 9          A.   I believe the vast majority of them are

10   soft conversions.

11          Q.   Okay.  And by "soft," you understand that

12   to mean that they can turn their pumps back on if they

13   feel that they need to?

14          A.   Yeah.  My understanding was it was sort of

15   a last resort thing, from Mr. Carlquist's description.

16          Q.   Rangen doesn't have that option, do they?

17          A.   Turn pumps on?

18          Q.   Right.

19          A.   Well, they don't have a well.

20          Q.   Right.  They don't --

21          A.   They certainly could have a well.

22          Q.   But they don't have the water coming out of

23   the Curren Tunnel, and they can't just decide, Hey,

24   wait, the water that's from this mitigation plan isn't

25   there so we're going to do something else.
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 1               The water isn't there; right?

 2          A.   There's water in Billingsley Creek that

 3   could be made available pretty quickly.

 4          Q.   Okay.  So with regard to this particular

 5   plan, do you have a contingency plan that you've

 6   created for getting the water to Rangen?  If the

 7   pumpers decide to turn the water back on, do you have a

 8   contingency plan for that?

 9          A.   Well, I believe that the soft conversions

10   that have occurred historically have probably reflected

11   some degree of groundwater use.  And Ms. Yenter

12   testified that she accounts for that in figuring out

13   the credit.  So I think these credits account for some

14   amount of that that has occurred historically.  I don't

15   have any reason to think it would be any different in

16   the future.

17          Q.   And you're willing to let Rangen take that

18   risk?

19          A.   Well, our -- I believe IGWA's mitigation

20   plan intends to fully comply with the order and provide

21   the 9.1 cfs, either through activities that benefit the

22   aquifer or by direct flow, in some combination thereof.

23          Q.   And we've talked about the activities that

24   benefit the aquifer.

25               And the activities that benefit the aquifer
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 1   that you're aware of do not amount to 9.1 cfs; correct?

 2          A.   Well, these certainly don't --

 3          Q.   Well, we've talked --

 4          A.   -- the ones that are simulated here.

 5          Q.   Okay.  And you've indicated that there

 6   aren't any others simulated in terms of the aquifer?

 7          A.   Not in this analysis of Ms. Sukow's, no.

 8          Q.   Okay.  And where is the other analysis?

 9          A.   There are -- there are other activities

10   that have gone on that have benefited the aquifer that

11   probably have benefits to Rangen.

12          Q.   Okay.  And you've attempted to quantify

13   those, I believe, in your Exhibit 1095?

14          A.   My Exhibit 1095 was meant to just get an

15   idea of what the possible order of magnitude of those

16   benefits might be.

17          Q.   And the --

18          A.   It's not a precise quantification.

19          Q.   And the order of magnitude is significantly

20   less than 9.1?

21          A.   It is less than 9.1.

22          Q.   Let's talk about some of the alternatives

23   that you -- that the plan proposes for to get direct

24   water to Rangen.

25               The first one I'd like to talk about is you
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 1   had some comments with regard to the Sandy Pipeline.

 2          A.   I probably mentioned it.

 3          Q.   Okay.  With regard to the Sandy Pipeline,

 4   IGWA's seeking some direct flow credit for the Sandy

 5   Pipeline.  And as I understand it, the reasoning from

 6   IGWA is that Mr. Morris has rights in the Curren Tunnel

 7   for irrigation, IGWA is -- the Sandy Pipeline exists,

 8   and Mr. Morris is taking some water from the Sandy

 9   Pipeline so he's not taking that water from the Curren

10   Tunnel.

11               That's correct?  Right?  That's their

12   reasoning?

13          A.   Yes, it's a -- it's a project that reduces

14   competing diversions at the Curren Tunnel.

15          Q.   And in terms of benefit, of direct flow

16   benefit to Rangen, there's a number of limitations on

17   what IGWA is seeking for credit.

18               The first of those would be the amount of

19   water that's actually available at the tunnel; correct?

20          A.   Yes, the physical discharge at the tunnel.

21          Q.   Right.  So in terms of these limits, we're

22   looking at the lesser of the physical water available

23   at the tunnel, and also the amount of water, as I would

24   understand it, that the farmers could actually take

25   legally; correct?
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 1          A.   At the tunnel?

 2          Q.   Yes.

 3          A.   Yes, that's a potential limitation.  That

 4   doesn't sound, from the testimony I've heard, like it

 5   occurs very often.

 6          Q.   Okay.  And the potential limitations there

 7   would be when those water rights in the tunnel are

 8   actually in priority; correct?

 9          A.   Yes.

10          Q.   And you've heard the testimony of Mr. Erwin

11   with regard to the required flows in the Curren Ditch,

12   potentially Billingsley Creek.

13               And to the extent that those rights are out

14   of priority, there would be no credit for IGWA;

15   correct?

16          A.   I think I heard Mr. Erwin say that there

17   are rights to 15 cfs in the Curren Ditch that are

18   senior to the irrigation rights at the tunnel, and have

19   at least the theoretical potential to call out those

20   rights at the tunnel.

21          Q.   Right.  And to the extent that that call

22   exists there, that would be another limitation on

23   IGWA's credit; correct?

24          A.   Yes.  Now, it's certainly possible, I

25   think, for that call to be removed by delivering water
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 1   into the Curren Ditch by the pipeline.

 2          Q.   And that water is only available -- or

 3   excuse me, the Curren Ditch rights are irrigation

 4   rights; correct?

 5          A.   That's my understanding.

 6          Q.   The rights, at least, that we're talking

 7   about for Mr. Morris.

 8          A.   There may be some irrigation -- some

 9   year-round rights in the ditch.

10          Q.   The rights that we're discussing with

11   regard to Mr. Morris are irrigation rights; correct?

12          A.   Yes.

13          Q.   And those rights have a period of use that

14   is not year-round; correct?

15          A.   I believe there were some stock rights at

16   the mouth of the tunnel that are year-round, but the

17   majority of them are irrigation rights.

18          Q.   And to the extent that they are irrigation,

19   they are not available all year round?

20          A.   Those irrigation rights would not be

21   available year-round.

22          Q.   And they would be limited to any amount of

23   water that was actually delivered to Mr. Morris,

24   correct, in terms of a limitation on credit?

25          A.   I'm not sure what you mean by "delivered to
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 1   Mr. Morris."

 2          Q.   Well, any water that's delivered through

 3   the Sandy Pipeline to Mr. Morris, that would provide

 4   another upper bound on what credit they could receive;

 5   correct?

 6          A.   Well, the concept is that Mr. Morris would

 7   be diverting water from the Sandy Pipeline that he

 8   would otherwise divert from the tunnel.  So if he

 9   diverted less from the Sandy Pipeline, he -- perhaps he

10   could still divert from the tunnel.

11          Q.   Looking at the further proposals that

12   you've made, there's a number of proposals that you've

13   addressed that are conceptual proposals that you've

14   provided some kind of conceptual idea for, beginning

15   with the cleaning of the tunnel; is that correct?

16          A.   Yes.

17          Q.   Okay.  And with regard to cleaning the

18   tunnel, what do you mean by "clean the tunnel"?

19          A.   Ensuring that there aren't any obstructions

20   or collapses in there that cause water to not appear at

21   the mouth of the tunnel and into the farmer's box

22   collection system, if you will.

23          Q.   Are you aware of any such obstructions?

24          A.   Well, I'm aware that periodically there's

25   debris build-up upstream of the corrugated pipe.  I
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 1   don't know the degree to which this causes flows to be

 2   diverted away from the normal outlet at the tunnel.

 3               I do know the tunnel is unlined above the

 4   corrugated pipe.  There's certainly a possibility that

 5   there has been over time collapse of various parts of

 6   the tunnel.  And the tunnel could conceivably be

 7   extended.  I mean the hole was put into the side of the

 8   cliff to find water, and they found it.  And if they

 9   went farther, they might well find more.

10          Q.   And you've done no investigation to

11   determine how much that might be?

12          A.   No.

13          Q.   Or what the results of such an extension

14   would be in terms of other water users?

15          A.   No.  We talked a little bit about how you

16   might try to estimate that yesterday.

17          Q.   And that really goes into your conceptual

18   plan with regard to a horizontal well, correct,

19   drilling a horizontal well somewhere?

20          A.   Well, the horizontal well would presumably

21   be somewhere beneath the existing tunnel.

22          Q.   Okay.  And it would carry some of the same

23   risks as extending the tunnel for other water users;

24   correct?

25          A.   I'm not sure what risks you're talking
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 1   about.

 2          Q.   Okay.  When you were discussing the

 3   horizontal well, you indicated that one of the primary

 4   ways that you could test it would be to just do it,

 5   correct, just drill it and see what happens?

 6          A.   Well, I think it would be more prudent to

 7   put in some test holes up on the rim to -- so you had a

 8   better idea of what direction you wanted to go.

 9          Q.   Okay.  And those test wells, the purpose

10   you said would be to decide which direction you want to

11   go?

12          A.   Right.

13          Q.   Okay.  And would you do anything to try and

14   evaluate the risks to other -- other users of water

15   around the Curren Tunnel?

16          A.   That might be a condition that the Director

17   would put on that kind of a scheme.

18          Q.   Now, I understand that you yourself did not

19   do any kind of investigation with regard to a

20   horizontal well.  And in fact, you had reviewed a

21   report that was done by Mr. Petrich, Christian Petrich.

22               Do you recall that, in SPF?

23          A.   It was done by SPF.  I don't know exactly

24   how they divided the responsibilities for it.

25          Q.   Do you know who Christian Petrich provided
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 1   that report for?

 2          A.   I believe he provided the report for

 3   Rangen.

 4          Q.   Right.  And so this is a draft of a

 5   memorandum to Rangen when Rangen was seeking to try and

 6   find some opportunities to get water; correct?

 7          A.   That's my understanding.

 8          Q.   And Mr. Petrich was identifying one of

 9   those, and indicated that a horizontal well might be

10   one option.

11               And that's -- this is what you were relying

12   upon, substantial part, with regard to your testimony

13   that a horizontal well would result in additional

14   water; correct?

15          A.   Yes.  And it just makes hydraulic sense

16   also that another well or tunnel beneath the existing

17   one would draw more water from the aquifer.

18          Q.   I'm going to point you to the -- I've

19   pulled up page 6 of this exhibit, and the last page

20   here.

21               And you'll see here Mr. Petrich is saying,

22   "A horizontal well could result in substantial increase

23   in flow to the Rangen facility"; correct?

24          A.   Yes.

25          Q.   Okay.  "However, this flow will likely
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 1   decrease current discharge to the Curren Tunnel, to

 2   other springs in the vicinity of the Curren Tunnel, and

 3   possibly to wells located on the rim above the Curren

 4   Tunnel."

 5               Do you agree that those would be concerns

 6   when drilling a horizontal well below the Curren

 7   Tunnel?

 8          A.   I think those are possibilities.  If the

 9   objective here is to extract more water from the

10   aquifer than is presently discharging at the tunnel,

11   that water will have to come from somewhere.

12          Q.   Right.  And so it's almost certain to do

13   precisely what Mr. Petrich was worried about here?

14          A.   I think it's certainly a possibility.  It's

15   something that, you know, we could examine with the

16   groundwater model, for example.

17          Q.   And you have not done that?

18          A.   No.

19          Q.   One of the other conceptual plans or

20   proposals that you had was what I'll call an

21   over-the-rim proposal, to take some wells that are

22   above the Rangen facility and pipe that water together

23   and run it down the tunnel; correct?  Or run it down to

24   the tunnel; correct?

25          A.   Yes, that's the basic concept.
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 1          Q.   Okay.  And you looked at a number of wells,

 2   I understand.  And I'm going to show you Deposition

 3   Exhibit 1059, which I understand to be a list of the

 4   wells that you looked at within a 2-mile radius.

 5               Correct?

 6          A.   Yeah.

 7          Q.   Do you recognize that?

 8          A.   These are wells within 2 miles of the

 9   tunnel outlet.

10          Q.   Okay.  And I'm going to direct you to the

11   column here that refers to the use volume on those

12   water rights.  And I understand the significance for

13   you of that column is that that's the maximum acre-feet

14   that you indicate could be pumped from those wells.

15               Correct?

16          A.   Yes.  Those are the water right volumetric

17   limits --

18          Q.   Okay.

19          A.   -- where they existed.

20          Q.   And it's my understanding that that's

21   significant because -- in your mind, because it shows

22   8,008 acre-feet volume limitation, and that in order to

23   get 9.1 cfs you would need approximately 7,000.

24          A.   A little under 7,000.

25          Q.   A little under 7-?
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 1          A.   If you were trying to provide the full

 2   9.1 cfs this way.

 3          Q.   So in order to accomplish an over-the-rim

 4   plan, the conceptual plan that you've got, you would

 5   need virtually all of these wells to be connected,

 6   correct, in order to get 9.1 cfs?

 7          A.   If this was the only method of providing

 8   mitigation.

 9          Q.   Do you know whether these volume

10   limitations that are here are simply the volume

11   limitations off of the water rights, or are these the

12   consumptive uses of these wells?

13          A.   These are numbers from the water rights.

14          Q.   Okay.  So the actual consumptive use for

15   these wells would likely be less than that?

16          A.   It might be less, in some cases at least.

17          Q.   With regard to the wells that are listed

18   here that you are proposing, it's my understanding that

19   you have not spoken with any of these water-right

20   holders.

21               Correct?

22          A.   I have not personally spoken with any of

23   them.

24          Q.   Do you know whether the proposal --

25   assuming that you come up with it, do you know whether
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 1   the proposal would provide for these acres to be dried

 2   up so that the water can be pumped, or would you be

 3   planning on conversions from some kind of surface

 4   water?

 5          A.   I don't know what the mix would be.  It

 6   might well be a combination of those things.

 7          Q.   Have you had any conversations with, for

 8   instance, North Side to try and see if water was

 9   available to be able to do conversions?

10          A.   Only general ones.

11          Q.   Okay.  And were you here for

12   Mr. Carlquist's testimony indicating that he believes

13   the North Side is at capacity with regard to

14   conversions?

15          A.   I heard him say that.  I don't know where

16   the bottlenecks are precisely in the conversion water

17   delivery.

18          Q.   Okay.  And that would seem to be a big one

19   towards getting an over-the-rim plan, wouldn't it, if

20   you're looking for conversions, big bottleneck?

21          A.   It would depend on where it is.  These are

22   all served by W -- laterals off the -- or conveyances

23   offer the W Lateral.  I don't know if that's where the

24   big bottlenecks are or if they're farther up in the

25   system.
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 1          Q.   I'd like to look at Exhibit 1053.

 2   Exhibit 1053 I understand is a plan that was submitted

 3   in the Clear Springs case.

 4               Correct?

 5          A.   Yes.

 6          Q.   How many -- how many wells were being

 7   connected with regard to the Clear Springs case?

 8          A.   I think there were seven, seven or eight

 9   wells.

10          Q.   Okay.

11          A.   There were two alternatives.  There was one

12   that involved seven or eight wells, and one that

13   involved, I think, two or three wells.

14          Q.   And for those wells, do you know how many

15   pages there are of documents here connected with the

16   Exhibit 1053?

17          A.   I haven't counted.

18          Q.   Okay.  Would it surprise you -- and I'll go

19   to what I believe to be the last page here.  Would it

20   surprise you if there were 46 pages in this document?

21          A.   No, if you count all those schematics,

22   things like that.

23          Q.   Okay.  Schematics of what would actually be

24   done.

25               You have not prepared something similar in
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 1   this case, have you?

 2          A.   No.  There was quite a bit more time

 3   available to prepare this than we've had in this case.

 4          Q.   Turning your attention to the pump-back

 5   system that you had -- at least had a conceptual plan

 6   for.

 7               With regard to that pump-back system, what

 8   water would be -- where would you get the water to pump

 9   back?  It's my understanding right now that Rangen has

10   rights in the Curren Tunnel which are flowing

11   approximately 1 or 2 cfs.  Where would you get the

12   water to pump back?

13          A.   Well, the groundwater districts have an

14   application for a water right on Billingsley Creek.

15   That could be pumped.  It could be pumped from the

16   tail -- the effluent from existing raceways at Rangen.

17          Q.   Well, the existing raceways, again, that

18   would require some other water to go into Rangen's

19   facility to be used; correct?

20          A.   Well, that's why I mentioned the

21   Billingsley Creek water.

22          Q.   In other words, the pump-back system by

23   itself, at least as things currently stand, is really

24   not going to provide much water for Rangen, unless one

25   of the other conceptual plans were approved?
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 1          A.   If the only water running through the

 2   Rangen facility that can be pumped back is that which

 3   can be obtained from the Curren Tunnel, it would

 4   probably be difficult to make up the 9 cfs with that,

 5   because I think the tunnel flows now are only a

 6   few cfs.  Although I've heard of mixtures on the order

 7   of 10 percent for pump-backs.

 8          MR. MAY:  Thank you.  That's all I've got.

 9          THE HEARING OFFICER:  Okay.  Mr. Lemmon,

10   cross-examination?

11          MR. LEMMON:  Yeah, I have a few questions I

12   would like to ask.

13   

14                      CROSS-EXAMINATION

15   BY MR. LEMMON:

16          Q.   I believe yesterday you characterized that

17   perhaps a horizontal well was one of the best options

18   available to supplying water directly to Rangen's.

19               Would that be your --

20          A.   I don't know if I'd characterized it as the

21   best.

22          Q.   Okay.

23          A.   I don't remember that.  It's certainly one

24   of the options.

25          Q.   I think you said perhaps it was the best
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 1   option.  But okay.

 2               You've admitted or you've said that there

 3   are some risk to other springs in the area by the use

 4   of the horizontal well or extending the tunnel.

 5               Could you describe how you see that --

 6   either extending the tunnel or drilling the horizontal

 7   well at Rangen's affecting local spring discharges.

 8          A.   Extending the tunnel or putting in a lower

 9   horizontal well would -- if they resulted in an

10   increase in discharge, which would be the goal, of

11   course, would tend to lower water tables in the

12   immediate vicinity.

13               That might have an effect on other nearby

14   springs.  It might diminish somewhat the flow of other

15   springs.  It might cause groundwater levels to decline

16   slightly in the upstream area.  It would depend on the

17   amount of additional water being extracted.  And these

18   are the kinds of analyses that the groundwater model is

19   designed to look at.

20          Q.   So it could affect other water right

21   diverters in the area?

22          A.   It's possible.

23          Q.   Okay.  Do you know of other tunnels in the

24   area?

25          A.   The Hoagland Tunnel is not far from Curren
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 1   Tunnel.

 2          Q.   Okay.

 3          A.   And I suspect there are others that I don't

 4   know about.

 5          Q.   From personal experience, I can tell you

 6   there are others.

 7               Would it be then your recommendation if

 8   those -- the owners of those tunnels are also impacted

 9   and their supply goes down, would it be your

10   recommendation that they should lengthen or install

11   horizontal wells at their locations?

12          A.   They -- should those decreases be material,

13   there are probably a whole suite of methods that we'd

14   have to look at to see how to keep people whole.  They

15   involve the things you mentioned.  They may involve

16   something else.

17          Q.   So the solution of Rangen's could lead us

18   to problems at other diversion locations?

19          A.   Increasing the discharge from the aquifer

20   at Rangen will cause lower water tables in the

21   immediate vicinity.  It's hard to say how far those

22   would be extended.  There were other aspects of the

23   mitigation plan that would not have any of these

24   effects.

25          Q.   So what would be one of those options that
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 1   wouldn't have these effects?

 2          A.   Well, the obvious one, the 800-pound

 3   gorilla is the assignment of the Billingsley Creek

 4   water right to Rangen.

 5          Q.   Okay.  If we take that one off the table,

 6   then what else?

 7          A.   Increased recharge from Sandy Ponds, for

 8   example.

 9          Q.   Okay.  What water right would you foresee

10   being used to extend the tunnel or drill a horizontal

11   well at Rangen's?

12          A.   Well, in the SPF report, it was

13   hypothesized that the Department would view these --

14   could view these as well deepening efforts.

15          Q.   Okay.

16          A.   I don't know if that's the case or if a new

17   application would be required.

18          Q.   I believe Rangen's water right has been

19   viewed as a surface water right.  So that would, in my

20   estimation, mean that they wouldn't be able to go for

21   what would now be determined to be a groundwater right.

22          THE HEARING OFFICER:  Okay.  Mr. Lemmon, you

23   need to ask questions.  You're testifying now.

24          MR. LEMMON:  Okay.  Excuse me.

25          THE HEARING OFFICER:  Yeah.
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 1          Q.   (BY MR. LEMMON):  Would it be your

 2   understanding that a horizontal well would be viewed as

 3   a groundwater -- or a -- yeah, a groundwater right?

 4          A.   I really can't say whether a new

 5   application for a new water right would be required for

 6   that or not.  That's sort of a legal question.

 7          MR. LEMMON:  Okay.

 8          MS. LEMMON:  Is there a contingency in your

 9   mitigation plan should --

10          THE HEARING OFFICER:  Let's have the questions

11   funneled through one person.  I'm sorry, Linda.

12          MS. LEMMON:  That's okay.

13          Q.   (BY MR. LEMMON):  Okay.  Given the fact

14   that you've said that there's a possibility of

15   drilling -- if you drill a horizontal well or extend

16   the tunnel at Rangen's, there's a possibility that it

17   would affect other springs in the area, what would be

18   the contingency plan to compensate those other

19   diversions?

20          A.   It would be some combination, I presume, of

21   the sorts of things that are in this plan.  Some

22   similar combination.

23          Q.   Okay.  You've talked about -- let's go to

24   the over-the-rim proposal.

25               As an engineer what are your estimations of
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 1   the risk of failure of that system?

 2          A.   Do you mean like a mechanical failure of

 3   the system?

 4          Q.   A mechanical failure.  A failure to deliver

 5   the required water to Rangen's.

 6          A.   I think those can be made quite small.  The

 7   plan that was developed for Snake River Farm had

 8   emergency power, had generators that had automatic

 9   switches on them.  It had more pumps plumbed into the

10   system that were needed to supply the required flow

11   rates, and switching systems that would turn those

12   pumps on if for some reason or another one went off.

13   So I think the risks of mechanical failure were pretty

14   small there.

15          Q.   So --

16          A.   I can't tell you a number .002 percent or

17   something like that.

18          Q.   Okay.  What would be the proposal as far as

19   responding to failures of the system?  In other words,

20   who would respond and who would be the staff on call,

21   or how would those failures be detected by the

22   groundwater districts?

23          A.   Well, I presume there would have to be

24   sufficient monitoring and telemetry on the system, if

25   anything.  The goal would be to make the response
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 1   automatic, run by electronics and switching.

 2          Q.   So that adds more components that could

 3   possibly fail?

 4          A.   Well, I guess there's the argument that the

 5   more components you have, the more likely it is there's

 6   going to be a failure someplace.  But on the other

 7   hand, these components are all designed to operate

 8   backup systems.

 9               So I mean at what point do you have backups

10   for the backups for the backups?  I mean I don't know.

11   It's kind of a -- just -- I can't -- maybe I'm not

12   answering your question.

13          MR. LEMMON:  Yeah.  Okay.  That's all of my

14   questions, I guess.

15          THE HEARING OFFICER:  Thank you, Mr. Lemmon.

16   And I want to clarify at this point, you're

17   representing yourself pro se.  And, Mr. Lemmon, you did

18   a good job of asking questions.

19               I just want to make sure, Linda, that you

20   know --

21          MS. LEMMON:  I understand.

22          THE HEARING OFFICER:  -- if you want to take the

23   lead in questioning and examining the witnesses, you're

24   welcome to do that.  I just need to know -- what I

25   don't want is a switching back and forth.
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 1               And some of that is for the sake of the

 2   court reporter.  Some of it is for the sake of the

 3   witness, because I think the witness -- I've been in

 4   situations where two or three attorneys are asking me

 5   questions all at the same time, and it's a

 6   disconcerting situation to be in.  So it's as much for

 7   order as anything.  So thanks for your patience.

 8               Okay.  Mr. Budge, redirect?

 9          MR. TJ BUDGE:  Yeah.  Thank you, Director.  I

10   don't think this will take too long.

11   

12                    REDIRECT EXAMINATION

13   BY MR. TJ BUDGE:

14          Q.   Dr. Brendecke, I just want to ask a few

15   follow-up questions to clarify a few things.

16               First, I want to talk about the

17   availability of groundwater in the aquifer to support a

18   horizontal well or an over-the-rim system.  Mr. May

19   made a statement that water was not available to Rangen

20   at the Curren Tunnel.  And I wanted to clarify some

21   testimony that you provided yesterday.

22               My recollection is that it was your opinion

23   that there is an abundant groundwater supply

24   available --

25          MR. MAY:  Objection.  Leading.
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 1          Q.   (BY MR. TJ BUDGE):  -- just east of Rangen;

 2   is that correct?

 3          THE HEARING OFFICER:  Okay.  We have an

 4   objection.

 5          MR. MAY:  Yes.  Objection.  It's leading.

 6          THE HEARING OFFICER:  This is redirect.  He's

 7   trying to characterize Brendecke's testimony.

 8   Brendecke can state whether it's correct or not.

 9               So overruled.

10               Mr. Brendecke.

11          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, did you

12   testify yesterday that there is a robust groundwater

13   supply in the vicinity of Rangen?

14          A.   Yes.

15          Q.   And you testified yesterday that should the

16   Director authorize development of a horizontal well or

17   an over-the-rim system you believe there was adequate

18   water in the aquifer to operate such a system?

19          A.   Yes, I believe there is.

20          Q.   And you recall testifying yesterday about a

21   table that you had put together of groundwater rights

22   in the vicinity of Rangen that could be used for an

23   over-the-rim system?

24          A.   Yes.

25          Q.   Are you aware that Rangen itself owns some
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 1   land above the rim just east of its aquaculture

 2   facility?

 3          A.   Only because of looking at maps prepared by

 4   others.  It looks like there's some land that Rangen

 5   owns above the rim.

 6          Q.   Would you mind turning to Exhibit 1059.

 7          A.   I have it.

 8          Q.   This is the table of water rights within

 9   2 miles of the Rangen hatchery; is that right?

10          A.   Yes.

11          Q.   There was some discussion earlier about --

12   or at least an inference made by Mr. May that to use

13   these water rights for an over-the-rim system you would

14   have to actually interconnect every well that's

15   presently used to deliver these water rights.

16               Do you recall that suggestion?

17          A.   Yes.

18          Q.   I assume you're familiar with what we call

19   in Idaho a water-right transfer, which could be used to

20   change points of diversion or places of use of water

21   rights?

22          A.   Yes.

23          Q.   Wouldn't you agree that whatever number of

24   these water rights were necessary to meet a mitigation

25   obligation over the rim a water-right transfer
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 1   application could be filed to consolidate the points of

 2   diversion to a handful of points of diversion similar

 3   to what was proposed in the Snake River Farms plan?

 4          MR. MAY:  Objection.  He's just testifying.

 5          THE HEARING OFFICER:  Overruled.

 6               Go ahead.

 7          MR. TJ BUDGE:  Typically, on redirect you're

 8   allowed to lead the witness.

 9          Q.   To rephrase the question, would you agree

10   that a water-right transfer application can be filed,

11   subject to Department approval, to consolidate a number

12   of these water rights in a series of wells similar as

13   was proposed in the Snake River Farms plan?

14          A.   Yes, I believe that's the case.

15          Q.   There was also questions to you about

16   whether the groundwater users would convert all of this

17   land to surface water.

18               And I understood your testimony to be that

19   they may or they may in part; is that correct?

20          A.   Yes.

21          Q.   They could also purchase some of this land

22   if that made economic sense?

23          A.   Yes.

24          Q.   I want to point to one of the water rights

25   on this table in 1059.  It's water right 36-8048 in the
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 1   name of Rangen, Inc.

 2          A.   Yes.

 3          Q.   You'll see that it authorized a diversion

 4   volume of 80 acre-feet --

 5          A.   Yes.

 6          Q.   -- annually.

 7               You testified that if a horizontal well

 8   were installed it may have an effect on groundwater

 9   levels in this area; is that correct?

10          A.   It might, yeah.

11          Q.   And would you agree that the use of water

12   from any of these wells would have effect on

13   groundwater levels in the area?

14          A.   It would.

15          Q.   And if Rangen is using its water right, it

16   would also have an effect to lower the groundwater

17   level in this area?

18          A.   It would.

19          Q.   And so in that sense Rangen has -- it's

20   been using its water right, been contributing to its

21   own water decline?

22          MR. MAY:  Objection.  Objection.  Leading, and

23   it's misleading him.  Objection.

24          THE HEARING OFFICER:  I guess my question is,

25   Mr. Budge, what's the purpose for this inquiry?
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 1          MR. TJ BUDGE:  To point out that Rangen has also

 2   had the opportunity to deliver water over the rim.

 3          THE HEARING OFFICER:  But it has a water right.

 4   Sustained.

 5          Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there

 6   was some questioning about the backups utilized in an

 7   over-the-rim delivery system.

 8               Do you recall those questions by

 9   Mr. Lemmon?

10          A.   Yes.

11          Q.   You explained that in the Snake River Farms

12   plan they had backup power and pumps and the like.

13          A.   Yes.

14          Q.   Is it your opinion that backup facilities

15   of that nature reasonably --

16          MR. MAY:  Objection.  It's redirect, and all

17   he's doing is testifying for the witness.  It's

18   inappropriate.  It's leading.

19          THE HEARING OFFICER:  No.  I think for the most

20   part, Mr. May, Mr. Budge is asking Mr. Brendecke about

21   his testimony, and his previous testimony, and

22   reiterating it.  And so Mr. Brendecke can qualify his

23   statements.

24               Overruled.

25          Q.   (BY MR. TJ BUDGE):  Was your testimony
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 1   that, in your opinion, backup devices of that nature

 2   adequately or reasonably protect against system

 3   failure?

 4          A.   I believe they did, yes.

 5          Q.   Could similar backup measures be included

 6   on a pump-back system?

 7          A.   Of course.

 8          Q.   In fact, isn't it true that any water

 9   delivery system has a risk of failure?  For example, a

10   piping system, a ditch system, a canal system, any of

11   those can fail by accident?

12          MR. MAY:  Objection.  Continuing.

13          THE HEARING OFFICER:  Overruled.

14          THE WITNESS:  All water delivery systems -- or

15   all constructed water delivery systems have risks of

16   failure.

17          Q.   (BY MR. TJ BUDGE):  And so the risk of

18   failure also exists with Rangen's current system of

19   piping coming from the Curren Tunnel to the small

20   raceways?

21          A.   Yes.

22          Q.   And the pipes between their raceways?

23          A.   Yes, they would.

24          Q.   So you would agree that it's not realistic

25   to construct any water delivery system that is
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 1   100 percent immune from a risk of failure?

 2          A.   I believe that's true.

 3          Q.   The best we can do is create a system that

 4   minimizes that risk to a tolerable level?

 5          A.   Yes.

 6          Q.   And --

 7          A.   That's what backups are for.

 8          Q.   And in your opinion, there are backups and

 9   redundancies available to minimize that risk for a

10   pump-back or an over-the-rim system to a reasonable

11   level?

12          A.   I believe so.

13          Q.   Let me back up just briefly to the

14   discussion about the challenge of delivering the full

15   9.1 cfs to Rangen in an over-the-rim system.

16               I presume you would agree that that would

17   be an expensive option for the groundwater users?

18          A.   It would be.

19          Q.   Would you characterize that as their

20   mitigation alternative of last resort, most likely?

21          MR. MAY:  Objection.  He's just testifying.

22          THE HEARING OFFICER:  Sustained.  The question,

23   I think, can be posed in a different way, Mr. Budge.

24          MR. TJ BUDGE:  Yeah.

25          Q.   Would the groundwater users -- in your
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 1   view, would it make sense for them to limit the

 2   capacity of an over-the-rim system to the minimum

 3   amount of water needed to meet their mitigation

 4   obligation?  For example, if they received credit for

 5   conversions, CREP, or other activities, wouldn't you

 6   expect those would be taken into account, and then the

 7   over-the-rim system would be designed simply to make up

 8   the shortfall to meet the full 9.1 obligation?

 9          A.   I think that would be the most

10   cost-effective thing to do.

11          Q.   Okay.  Just -- and then one last question

12   about the feasibility of a pump-back system.  My

13   understanding of the question asked by Mr. May and your

14   testimony is that if Rangen's water use was limited

15   strictly to water discharging from the tunnel it may be

16   difficult to provide the full 9.1 cfs by recirculating

17   that Curren Tunnel discharge.

18          A.   Yes, it would be driven, to some degree, by

19   water quality and constraints and the like.  Might

20   require some oxygenation equipment.

21          Q.   If Rangen was allowed to use Billingsley

22   Creek water, either by an assignment of the Groundwater

23   District's permit or by them obtaining their own water

24   right permit, that would provide a significant

25   additional water supply for use in the facility; is
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 1   that correct?

 2          A.   Yes.

 3          Q.   And a pump-back system then would be much

 4   more feasible with that Billingsley Creek water

 5   available?

 6          A.   Yes.

 7          MR. TJ BUDGE:  I have no further questions.

 8          THE HEARING OFFICER:  Okay.  Thank you,

 9   Mr. Budge.

10               Recross, Mr. May?

11          MR. MAY:  No, thank you.

12          THE HEARING OFFICER:  Recross, Mr. Lemmon?

13          MR. LEMMON:  No.

14          THE HEARING OFFICER:  Okay.  Thank you,

15   Dr. Brendecke.

16          THE WITNESS:  Thank you.

17          THE HEARING OFFICER:  Does IGWA have additional

18   witnesses it wants to call?

19          MR. TJ BUDGE:  Yeah.

20          MR. RANDY BUDGE:  Yes, we do.  We call Wayne

21   Courtney as an adverse witness.

22          THE HEARING OFFICER:  Okay.  Mr. Courtney, if

23   you'll come forward, please.  Raise your right hand.

24   ///

25   ///
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 1                       WAYNE COURTNEY,

 2   having been called as a witness by IGWA and duly sworn

 3   to tell the truth relating to said cause, testified as

 4   follows:

 5   

 6          THE HEARING OFFICER:  Okay.  Thank you.  And

 7   please be seated.

 8               And you are being called as an adverse

 9   witness, so the nature of questioning may be a little

10   different than what you've heard at least on direct

11   examination.  And as an adverse witness, it will

12   resemble more the nature of cross-examination.  So I

13   just wanted to prepare you.

14          THE WITNESS:  Okay.

15          THE HEARING OFFICER:  Very good.

16               Mr. Budge, Randy, are you examining?

17          MR. RANDY BUDGE:  Thank you.

18               One matter, we would ask that the Director

19   take judicial notice of the January 31st, 2014

20   cease-and-desist order issued, as well as the

21   March 7th, '14 consent order and agreement with Rangen.

22          MR. HAEMMERLE:  I would object to that,

23   Director.  That is a whole separate proceeding.  I

24   think that's been stated repeatedly.  I don't think

25   that cease-and-desist order is in any way relevant to
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 1   this proceeding.  I object.

 2          MR. RANDY BUDGE:  If I could respond briefly.

 3          THE HEARING OFFICER:  Sure.

 4          MR. RANDY BUDGE:  We've already admitted into

 5   evidence a number of orders.  Exhibit 1004 is the

 6   mitigation plan in a prior proceeding.  1005 is a

 7   mitigation plan order granting credits for CREP

 8   conversion recharge.  1020 is an order approving our

 9   Snake River Farms over-the-rim mitigation plan.

10               And the reason this is particularly

11   relevant is we have mitigation proposals here that

12   directly relate to mitigating all material injury to

13   Rangen.  Whether Rangen is injured will depend largely,

14   in fact as far as the short term, on whether or not the

15   cease-and-desist order remains in effect.  It may or

16   may not according to the terms of the order.

17               The order makes it clear that Rangen is

18   illegally using water.  And by reason of that illegal

19   use, it could be curtailed.  We're entitled to inquire

20   into what impact that might have on their operation,

21   because that will determine precisely the level of

22   material injury which we have an obligation to

23   mitigate.

24               And our pending Application for Permit is

25   intended exactly to do that.  We could replace any

0582

 1   water that Rangen may lose by reason of the

 2   cease-and-desist order relating to a water right that

 3   it does not have.

 4               So for that reason, the proceedings are

 5   interconnected, one leg of the body.

 6          THE HEARING OFFICER:  So let me just ask a

 7   question, Mr. Budge.  Are you arguing that because

 8   Rangen is now diverting water that, at least the

 9   Director has determined it does not have a water right

10   for, that because of that diversion of water it is not

11   materially injured?  Is that your argument?

12          MR. RANDY BUDGE:  What we're arguing is that we

13   have an ability to mitigate that injury and any other

14   relating to our mitigation plan water right permit.

15   And they've opposed our effort to assign that permit to

16   Rangen.  And so it's directly relevant to our plan and

17   our mitigation, and whether we can prevent material

18   injury to Rangen that they complain of.

19               And we're simply asking judicial notice of

20   those proceedings.  They've been the subject of a lot

21   of discussion in the case.

22          THE HEARING OFFICER:  Well, Mr. Haemmerle, go

23   ahead.  I'll hear you.

24          MR. HAEMMERLE:  Thank you, Director.

25               This proceeding is not about material
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 1   injury.  That was decided in the prior call.  If you

 2   recall, the proceedings on the cease and desist, we

 3   showed up willing to cease on February 24th, and you

 4   graciously allowed us to continue diversion, but

 5   recognizing an order -- the diversion, according to

 6   your order, is illegal and not authorized.  But you

 7   have stayed that for a period of time.

 8               Whether or not -- or how that relates to

 9   the prior applications is completely unclear, and

10   there's no connection at all.  Those are separate

11   proceedings.

12               That's exactly what Mr. Budge wants to do,

13   is claim that because of that cease-and-desist order

14   we're not injured.  That's exactly what he's going to

15   argue in this case.  And that is not the issue here.

16          THE HEARING OFFICER:  Okay.  In response,

17   Mr. Budge, I will take notice of this document and the

18   consent order that was signed, but -- because it is a

19   Department document and everyone knows about it, but I

20   question the relevancy of having this document in the

21   record.

22               And if you intend to examine Mr. Courtney

23   at length about what's happening or any components of

24   this, I probably would cut off the examination in short

25   order.  Okay?
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 1          MR. RANDY BUDGE:  That isn't my intent to ask

 2   him how that came about.

 3          THE HEARING OFFICER:  Okay.

 4          MR. RANDY BUDGE:  The questions would only

 5   relate to our efforts to mitigate injury and how that

 6   cease-and-desist order might affect their operation.

 7          MR. HAEMMERLE:  It's Counsel's intent to argue

 8   exactly that because of that order that he's not --

 9   that Rangen is not injured.  That's exactly what he's

10   going to do.  And when he does it, I'm going to object.

11          THE HEARING OFFICER:  That's fine.  And just as

12   a forwarning, I fail to see the relevancy of this

13   document to the present proceedings.  I don't

14   understand the relevance.

15          MR. RANDY BUDGE:  So the record's clear, the

16   Hearing Officer's ruling is that judicial notice will

17   be taken of both the cease-and-desist order of

18   January 31st, 2014, as well as the -- I think you had

19   in your hand the consent order and agreement that was

20   signed by Rangen?

21          THE HEARING OFFICER:  That's correct.  And I was

22   only referring to the consent order.  So thank you,

23   Mr. Budge.

24               Okay.  You may examine.

25          MR. RANDY BUDGE:  Thank you.

0585

 1                     DIRECT EXAMINATION

 2   BY MR. RANDY BUDGE:

 3          Q.   Morning, Mr. Courtney.

 4          A.   Good morning.

 5          Q.   I believe you're the vice president for

 6   Rangen.

 7               Is that correct?

 8          A.   Yes, I am.

 9          Q.   Do you also serve on the board of

10   directors?

11          A.   Yes, I do.

12          Q.   And how long have you been in that

13   capacity?

14          A.   Since 1996.

15          Q.   On the board since 1996?

16          A.   Yes.

17          Q.   And how long have you been the vice

18   president?

19          A.   Since 1996.

20          Q.   And do you serve under the direction and

21   control of Christopher Rangen, who's the president?

22          A.   Yes, I do.

23          Q.   And have you participated in all aspects of

24   the delivery call proceeding previously, as well as

25   been present during the testimony the last three days
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 1   in this case?

 2          A.   I'm not sure of all of the activities of

 3   the prior --

 4          Q.   Let me rephrase that.  I apologize.

 5               You've been present in the courtroom the

 6   last three days in this mitigation hearing; correct?

 7          A.   Yes.

 8          Q.   And were you not present and participate in

 9   the original case dealing with the Rangen curtailment

10   request in May of last year?

11          A.   Yes.

12          Q.   You testified in that proceeding?

13          A.   Yes.

14          Q.   And I believe you were present during all

15   of the depositions that were taken in this proceeding?

16          A.   Yes.

17          Q.   Could you please turn to Exhibit 1079.

18               And if you could pull that up, please,

19   Justin, I'd appreciate it.

20               Do you recognize Exhibit 1079 as a pleading

21   filed in this case entitled "Rangen, Inc.'s Response to

22   IGWA's First Set of Discovery Requests to Rangen"?

23          A.   Yes.

24          Q.   And if you'd turn to the last page, please.

25   I believe that's a verification page.  And it states
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 1   that you've read the Rangen responses, know the content

 2   thereof and the facts stated you believe to be true;

 3   correct?

 4          A.   Correct.

 5          Q.   Have you had an opportunity to review those

 6   discovery responses of Rangen prior to your testimony

 7   today?

 8          A.   Yes.

 9          Q.   Is there any -- I realize we're kind of on

10   a short time frame in this case, and even though the

11   discovery requests were to be deemed ongoing and could

12   be amended, it didn't provide a lot of time for that.

13   So let me just ask you this.

14               Are there any changes that you're aware of

15   from the answers you gave in those interrogatories that

16   Rangen would assert differently if answered today?

17          A.   Can I read them real quick?

18          Q.   Yes.

19          A.   (Reviews.)

20               There's a few items that came up during the

21   depositions of the different individuals that we

22   weren't aware of at the time that we responded to this.

23   But other than that, it would stay the same.

24          Q.   Turn to page 3.

25               And if you'd pull that up, please, Justin.
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 1               Mr. Courtney, Rangen's answers on page 3

 2   pertain to a discovery request that basically asked

 3   Rangen to describe precisely and in detail its

 4   opposition to each mitigation proposal.  And then

 5   Rangen's answers start on page 3.  And I have some

 6   questions I wanted to ask you regarding those, if you

 7   would, please.

 8          A.   Okay.

 9          Q.   So at the top of page 3, the first bullet,

10   if you could enlarge the last two sentences of that.

11   Just the last two sentences.

12               The first bullet deals with items 1A, B,

13   and C of IGWA's mitigation plan, which was a requested

14   credit for CREP, conversion, and recharge.

15               Do you recall that?

16          A.   Yes.

17          Q.   And the first sentence of the response, it

18   says, "Rangen doesn't have sufficient information to

19   say whether it opposes the proposal set forth in 1A to

20   1C."  And then if you turn to the last two sentences

21   where Rangen gives further explanation, you'll see the

22   second-to-the-last sentence, starting three lines up

23   states, "Rangen also objects to mitigation credit for

24   IGWA related to activity -- related to efforts

25   undertaken or financed by others."
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 1               There's been evidence presented in this

 2   case that IGWA pays for CREP program costs, but the

 3   amount IGWA pays is a relatively small percentage of

 4   those costs, not all.

 5               Do you remember that testimony in this

 6   case?

 7          A.   Yes.

 8          Q.   So is it Rangen's position since IGWA does

 9   not pay all of the costs of CREP that it should receive

10   no credit?

11          A.   I believe that IGWA should not receive

12   credit for water that is not their water.  They were

13   paying for some transportation costs, but it was not

14   under their water.

15          Q.   Well, you may not have understood my

16   question.  So let me re-ask it.  I'm talking

17   specifically about the CREP program.

18               Do you understand the CREP program is one

19   that pays farmers not to pump their wells, and they

20   essentially dry up their acres?

21          A.   Yes.

22          Q.   So there's no water delivered to those

23   farmers.  Their acres are dried up.

24               Do you understand that part of the CREP

25   program?
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 1          A.   Yes.

 2          Q.   And IGWA paid several million dollars of

 3   that CREP program, according to evidence in this case,

 4   but that was only 1.3 percent of the total program

 5   costs.  So the statement says that IGWA shouldn't get a

 6   credit for costs financed by others.

 7               So is it the position of Rangen that IGWA

 8   should get no credit for CREP in this case because they

 9   only paid 1.3 percent of the costs?

10          A.   No, it is not our position on that.

11          Q.   What is your position?

12          A.   The CREP acres that were IGWA members that

13   were set aside should -- as long as it's within the

14   area of curtailment, not out to the east of the Great

15   Rift or not within the -- it has to be within the trim

16   line, they should get credit for that.

17          Q.   Okay.  So you've changed your position

18   here, then, that IGWA had to finance all of the CREP

19   money to get credit.

20               You're basically now testifying, if I

21   understand it, that as long as we're within the trim

22   line we should get credit for the CREP program?

23          A.   That isn't changing that position, because

24   that doesn't specifically -- that does not answer just

25   to CREP.

0591

 1          Q.   Well, this says you object to the credit

 2   for efforts related -- financed by others.  And the

 3   CREP program, all but 1.3 percent of the $258 million

 4   expended, is paid by the federal government, not by

 5   IGWA.

 6               So I'm just trying to clarify, is Rangen

 7   contending IGWA should only get 1.3 percent of the

 8   credit resulting from CREP?

 9          A.   No.

10          Q.   Or -- are you willing to agree that IGWA

11   gets full credit for CREP, as the Director has ordered

12   in other cases?

13          A.   Full credit, as long as the CREP acres are

14   within the curtailment area.

15          Q.   Now, let's turn to the last sentence.  It

16   says, "Rangen also objects to the mitigation credit for

17   IGWA for temporary or nonpermanent changes."

18               You've been present in the courtroom during

19   testimony provided by a number of witnesses that the

20   conversion acres are not permanent in nature, that they

21   may change year to year.

22               Do you understand that?

23          A.   Yes.

24          Q.   And are you also aware that those that are

25   involved in the conversion program have soft
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 1   conversions that they can choose to turn their pumps

 2   back on?  Did you hear that testimony?

 3          A.   Yes.

 4          Q.   So is it Rangen's position when it states

 5   you object to any temporary or nonpermanent changes,

 6   that Rangen is unwilling to agree to any credit for

 7   conversion acres because they are not permanent in

 8   nature as Rangen requests here?

 9          A.   If they're to get credit for those

10   conversion acres, we would like to have an order that

11   those conversion acres cannot be placed in -- under

12   pumping during the time of the credit.

13          Q.   So unless they're permanent, you're going

14   to object to any credit for CREP, which you state here?

15   Are you changing your mind on that?

16          A.   For CREP or soft conversions?  I'm sorry.

17          Q.   For conversions.  You state here that

18   you're not going to agree to any credit for conversions

19   unless there are permanent changes, and you wouldn't

20   agree to any credit for recharge unless it's permanent.

21               So does that remain Rangen's position?  Yes

22   or no?

23          A.   My position is that to receive the credit

24   for that nonpumping credit, that the land should stay

25   dry during the period of the credit.

0593

 1          Q.   Not permanently?

 2          A.   Not permanently, but during the time of the

 3   credit.

 4          Q.   I just wanted to clarify.  That's different

 5   than your testimony here.  Let's turn to item 2.

 6               Item 2 says that "Rangen opposes mitigation

 7   credit for water delivered to Butch Morris"; is that

 8   correct?

 9          A.   Yes.

10          Q.   The third bullet point says, "Rangen

11   opposes mitigation credit for the assignment of water

12   right application 36-16976."

13               Rangen opposes that effort; correct?

14          A.   This one should not be a surprise to

15   anybody at this time.

16          Q.   I didn't ask if it was a surprise.  I

17   wanted to clarify.

18               It remains Rangen's position that you

19   oppose any credit by reason of the pending Application

20   for Permit that IGWA has?

21          A.   Yes.

22          Q.   Let's turn to the next page, if you would,

23   item 4.

24               Am I correct to assume because your counsel

25   moved -- excuse me, because Rangen moved to dismiss the
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 1   fish replacement part of the plan that Rangen obviously

 2   opposed that?  Correct?

 3          MR. HAEMMERLE:  I'm going to object, Director.

 4   This violates your pretrial order.  There's a motion in

 5   limine in place on numbers 4 and 5.  If the Director

 6   recalls, those are not legal forms of mitigation.

 7          THE HEARING OFFICER:  Sustained.

 8               Mr. Budge, I don't see a reason --

 9          Q.   (BY MR. RANDY BUDGE):  Is it correct that

10   Rangen still opposes any effort by IGWA to improve the

11   diversion structure in the Curren Tunnel?

12          A.   If there's to be cleaning in the tunnel,

13   Rangen will do it.

14          Q.   So your answer would be yes, you oppose any

15   effort by IGWA to deepen the tunnel, to lower the

16   tunnel, or to widen the tunnel, any kind of an

17   improvement would be proposed by Rangen; correct?

18          A.   That I would have to look at the details,

19   and I would have to check with attorneys, our

20   attorneys.

21          Q.   Okay.  But so far you basically have

22   opposed -- according to item 6, you oppose any effort

23   not done by Rangen to clean the tunnel, to improve the

24   tunnel, or anything of that nature; correct?

25          A.   Well, No. 6 has to do with cleaning and
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 1   maintaining the tunnel.  It doesn't say anything about

 2   deepening the tunnel.

 3          Q.   Well, I'm asking you that question.  Does

 4   IGWA opposed -- excuse me.  Does Rangen oppose any

 5   effort by IGWA to improve Rangen's point of diversion

 6   at the Curren Tunnel which might involve deepening it,

 7   lengthening the tunnel, or widening the tunnel?

 8          A.   For those -- for deepening, lengthening, or

 9   widening the tunnel --

10          Q.   Yes.

11          A.   -- I would have to check with our attorneys

12   before I would be able to answer that.

13          Q.   So does Rangen allow its attorneys to make

14   its decisions for you?

15          A.   I consult with them.

16          Q.   All right.  So you're not able to say

17   whether or not -- you're the spokesman for Rangen, are

18   you not?

19          A.   Yes, I am.

20          Q.   And you've been taking positions in

21   opposition to every mitigation effort IGWA's proposed

22   in this proceeding; correct?

23          A.   No.

24          Q.   Let me ask you specifically:  Will Rangen

25   allow access to IGWA in order to go in and investigate
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 1   the feasibility of deepening, widening, or lengthening

 2   the Curren Tunnel?

 3          A.   For the last 24 months I have had --

 4          Q.   Let's forget about the last four months.

 5          A.   24 months.

 6          Q.   We haven't done anything in the last 24

 7   months.

 8          A.   I know.

 9          Q.   I'm asking you as of today --

10          THE HEARING OFFICER:  Mr. Courtney, you need to

11   answer Mr. Budge's question.

12          THE WITNESS:  I'm sorry.  Okay.

13          MR. RANDY BUDGE:  I'd like he asked to be

14   responsive.

15          Q.   I'm asking, as of today, if this Director

16   issues an order allowing IGWA to proceed with the

17   conceptual design of efforts that would result in the

18   improvement of Rangen's diversion facility at the

19   Curren Tunnel by way of widening the tunnel, deepening

20   the tunnel, or lengthening the tunnel, will Rangen

21   grant IGWA permission to have its consultants and

22   engineers do that work?

23          A.   And as I stated before, I would consult

24   with my attorneys before I would give you that answer.

25          Q.   So you're not willing to say "yes"?
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 1          A.   I'm not willing to answer it right now.

 2          Q.   And if the Director conceptually approves

 3   IGWA's proposal to improve the tunnel, would Rangen

 4   grant IGWA the necessary easements to perform the work

 5   if the conceptual design were approved?

 6          A.   Once again, that's hypothetically.  But I

 7   would consult with our attorneys before I would give

 8   you that answer.

 9          Q.   So today you can't give me a yes answer;

10   correct?

11          A.   That's correct.

12          Q.   On that issue of access, let's go down to

13   the next point on page 6.

14               It says, "Rangen opposes the drilling of a

15   horizontal well"; correct?

16          A.   Yes.

17          Q.   Would Rangen grant access or permission to

18   IGWA's consultants to investigate the feasibility of a

19   horizontal well if the Director approved it conditional

20   upon a final design being completed?

21          A.   On that issue, I would also consult with

22   our attorneys before I would be able to answer that.

23          Q.   So it's accurate to say your answer today

24   is you would not say yes today that IGWA could have

25   access to do any feasibility studies or design on a
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 1   horizontal well?

 2          A.   That's correct.

 3          Q.   And would your answer be the same with

 4   respect to an over-the-rim delivery plan, that Rangen

 5   would not grant IGWA access to do any of the

 6   feasibility study or engineering on its property to do

 7   an over-the-rim delivery?

 8          A.   I would check with my attorneys and would

 9   provide an answer afterwards.

10          Q.   But as of today, IGWA (sic) would not give

11   IGWA access for an over-the-rim delivery plan

12   feasibility study; correct?

13          A.   I don't have enough information to give

14   that right now today, no.

15          Q.   So your answer today is no, you would not

16   grant -- IGWA would not grant permission today?

17          MR. TJ BUDGE:  Rangen.

18          THE WITNESS:  IGWA would not grant it?

19          Q.   (BY MR. RANDY BUDGE):  That Rangen would

20   not grant IGWA permission today to access its property

21   to investigate the feasibility of an over-the-rim

22   delivery plan, even if the Director were to

23   conditionally approve it?

24          A.   I would talk to our attorneys first.

25          Q.   Okay.  And would the same answer apply with
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 1   respect to item 9, Rangen opposes any type of a

 2   pump-back system; correct?

 3          A.   Yes.

 4          Q.   And is it true that as of today Rangen

 5   would not give IGWA access temporarily to do

 6   engineering or feasibility studies on your property,

 7   even if it were conditionally approved by the Director?

 8          A.   I would consult with my attorney before I

 9   would give that answer.

10          Q.   You're not willing to give a yes answer on

11   that?

12          A.   Correct.

13          Q.   If you'd turn to the next page, 10,

14   Rangen's answer to interrogatory No. 10.  And it also

15   deals with the access question.

16               If you could pull that answer up, Justin.

17          MR. MAY:  Which one is it?

18          Q.   (BY MR. RANDY BUDGE):  Interrogatory No. 10

19   asks Rangen if it would agree "...to provide IGWA with

20   access to its property to investigate, engineer,

21   construct, and install improvements to deliver

22   mitigation water to the Rangen Aquaculture facility,

23   such as a horizontal or vertical well, improvements to

24   Curren Tunnel, and over-the-rim delivery, recirculation

25   system."
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 1               And I think you've already answered that as

 2   of today your answer would be no, but you might

 3   reconsider after you talk to your lawyers?

 4          A.   That's correct.

 5          Q.   Okay.  So on your answer to No. 10 -- and

 6   the reason I ask you this is your answer didn't really

 7   respond very directly to the question, so I need to

 8   bring it up here.  The third sentence down on -- or

 9   excuse me, the fourth -- the third sentence, which

10   begins down on line 4, it says, "Rangen will not

11   consider."  It says, "Rangen will not consider

12   providing IGWA with access to its property for any

13   other purpose."

14               And if you look at the previous sentence,

15   you basically said we've had some permission for

16   investigation purposes to provide access to the

17   research hatchery.

18               And I think your answer there is referring

19   to in the prior proceeding, access was provided to the

20   research hatchery; correct?

21          A.   Correct.

22          Q.   But then your answer goes on and says,

23   "Rangen will not consider providing IGWA with access to

24   its property for any other purpose."

25               Can you explain what you mean by that.
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 1          A.   I don't know what other purpose you have to

 2   be on the property.  And without knowing that, I'm not

 3   granting access carte blanche.  We would consider

 4   providing access, but I'm not obligated to do so.  I

 5   would consult with our attorneys before I would give

 6   that answer.

 7          Q.   So that isn't any different than the

 8   answers you already gave me.  As of today, no access

 9   for any purpose, but you might consider it later after

10   you talk to your lawyers?

11          A.   Correct.

12          Q.   Mr. Courtney, I believe you provided

13   testimony in the previous mitigation hearing,

14   curtailment hearing, in May of 2013 about Rangen's use

15   of the water at its facility at the head of Billingsley

16   Creek; is that correct?

17          A.   Yes.

18          Q.   And I just wanted to ask you generally, has

19   there been any significant change from your testimony

20   back in May until today regarding the manner in which

21   Rangen uses water at the facility?

22          A.   We continue to raise fish.  We continue to

23   do research.  We -- we continue to maintain the

24   facilities.

25          Q.   No significant change today from how you
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 1   used it then?

 2          A.   No significant change.

 3          Q.   If Rangen were not allowed to divert water

 4   from any source other than the Curren Tunnel, which

 5   would happen if the stay was lifted on the

 6   cease-and-desist order, would that have the effect of

 7   depriving Rangen of use of any and all water from the

 8   talus slope?

 9          A.   We have an application for that water right

10   now.  We believe that we're entitled -- excuse me, we

11   believe that we will get --

12          Q.   I'll ask you about your application later.

13               I think you're aware that IGWA also has an

14   application that is prior in time in its filing date

15   than Rangen's; correct?

16          A.   Yes.

17          Q.   So I'll come to that later.

18               My question was, if the stay of the

19   cease-and-desist order was lifted, Rangen has no right,

20   other than the Curren Tunnel; correct?

21          A.   As of right now, yes.

22          Q.   That's what Rangen signed when it signed

23   the consent order.  The consent order said Rangen had

24   no right, other than the tunnel.  I can appreciate you

25   may appeal that, and you don't like it, but --
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 1          A.   Yes.  We may appeal it, yes.

 2          Q.   At this point the only right would be in

 3   the Curren Tunnel; correct?

 4          A.   As I said, we may appeal it.  I'm not going

 5   to argue as far as the legal issue as far as the right.

 6          Q.   No, I'm not asking that.  I'm not asking

 7   you if you're going to appeal.

 8          A.   Okay.

 9          Q.   I'm just acknowledging you don't like it.

10          A.   Okay.

11          Q.   We don't like being curtailed either, under

12   our rights.

13          A.   We don't either.

14          Q.   Let's go back to the question.  If the --

15   Rangen were limited to the Curren Tunnel, about what

16   portion of the water rights that you utilize at the

17   Rangen facility comes from the tunnel itself?

18          A.   Right now the tunnel is flowing somewhere

19   between 1 and 2 cfs of water.

20          Q.   And what's the total supply at Rangen

21   approximately, from all water that it's currently using

22   today?

23          A.   12.

24          Q.   So if 1 or 2 are coming from the tunnel and

25   your total supply is 10 --
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 1          MR. TJ BUDGE:  12.

 2          Q.   (BY MR. RANDY BUDGE):  -- then somewhere --

 3   or total supply is 12, then you have roughly either 11

 4   or 12 -- or 10 or 11 cfs that are coming from sources

 5   other than the tunnel for which you currently have no

 6   water right; correct?

 7          A.   It's coming from other water, yes.

 8          Q.   Correct.  So what would be the change on

 9   Rangen's current operations if it was only able to use

10   the 1 or 2 cfs coming out of the tunnel?

11          A.   Well, we're currently repiping from the

12   hatch house right now to bring water from it directly

13   into the small raceways.  We've already started our

14   trenching.

15          Q.   You're referring to the tunnel water, the 1

16   to 2 cfs from the tunnel?

17          A.   Yes.

18          Q.   It's piped directly to the hatch house;

19   correct?

20          A.   It's going to the hatch house.  And we are

21   currently changing the delivery system from the hatch

22   house to bring it over to the small raceways.

23          Q.   Okay.  And doesn't that water from the

24   tunnel itself, once it's piped through the hatch house,

25   go to the small raceways anyway?

0605

 1          A.   The difference is the water that we're

 2   using in -- the water that we're using in the hatch

 3   house and the greenhouse, that water, once it gets used

 4   there, we're piping it over to the small raceways to

 5   utilize that water.

 6          Q.   All right.  So back to my question.

 7               You would have 1 to 2 cfs of water that you

 8   can use total in your facility?

 9          A.   Yes.

10          Q.   And you would be deprived of the other 10

11   or 11 cfs available.

12               So my question is, what changes would that

13   have upon your operation with respect to operation of

14   your research and/or operation of your fish production

15   activities if you're deprived of that 10 to 11

16   second-feet that you have today?

17          MR. HAEMMERLE:  I'm going to object to this line

18   of questioning, Director.  Evidently Mr. Budge wants to

19   get into some sort of beneficial-use analysis --

20          MR. RANDY BUDGE:  That's not correct.

21          MR. HAEMMERLE:  -- during this hearing.  And you

22   know, we had that whole analysis at the delivery call.

23               I don't think we should be obligated to

24   prove our beneficial use at every single hearing after

25   the delivery call where those things are decided.

0606

 1          MR. RANDY BUDGE:  Certainly not trying to

 2   relitigate that.  I'm trying to get at the issue of the

 3   material injury to Rangen that we have a mitigation

 4   plan trying to eliminate.  So we need to understand how

 5   that's affected its operation, and how our assignment

 6   of the permit, for example, could entirely eliminate

 7   any adverse effects.

 8               So once I know of what the adverse effect

 9   is, then it is relevant to our mitigation plan trying

10   to satisfy those.

11          THE HEARING OFFICER:  But, Mr. Budge, I think --

12   well, I don't think.  The previous order addressed the

13   issue of material injury.  This hearing today is not a

14   material injury hearing.

15          MR. RANDY BUDGE:  I agree.  I'm not asking about

16   material injury.

17          MR. HAEMMERLE:  He just said he is.

18          THE HEARING OFFICER:  You just said you are.

19          MR. RANDY BUDGE:  I said I'm not.  I'm trying to

20   ask about what changes in its operation may have

21   occurred.  So it relates to the mitigation plan effort

22   that we're trying to take care of.  If Rangen -- Rangen

23   contends that they would get no benefit and oppose our

24   assignment of our permit to them to immediately provide

25   them a water supply.
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 1          MR. HAEMMERLE:  Director, this hearing, as

 2   you've stated, is about the delivery of 9.1 cfs of

 3   water at steady state or the delivery of amount of

 4   water spread out over five years by direct flow.

 5   That's what you ordered them to provide in mitigation.

 6               And this hearing is about how they're going

 7   to do that.  It's not about material injury.  It's not

 8   about how our beneficial use has changed.  It's about

 9   them providing water.

10          MR. RANDY BUDGE:  That's not right.  The Rule 43

11   specifically says our mitigation plan must mitigate to

12   the injury.  So I'm simply inquiring about the injury.

13   I'm not disputing the beneficial use of water.  I'm

14   trying to understand, and it is relevant to this

15   proceeding, how their operations have changed by reason

16   of the fact that they may no longer be able to use

17   water for which they've been diverting illegally and

18   have no right for.

19          MR. HAEMMERLE:  We had a two-and-a-half week

20   hearing on injury.  We argued all about it.

21          THE HEARING OFFICER:  All right.  Based on what

22   I heard, Mr. Budge, when I took notice of the

23   documents, I said that I didn't understand the

24   relevance.  I still don't understand the relevance of

25   this line of questioning.
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 1               I'll sustain the objection.  And I want you

 2   to move on.  Thank you.

 3          Q.   (BY MR. RANDY BUDGE):  Will there be

 4   changes to your operation if you're limited to

 5   diverting water from the Curren Tunnel?

 6          A.   Yes.

 7          Q.   Can you describe those changes.

 8          MR. HAEMMERLE:  Objection.  Same objection.  I

 9   allowed him to ask one question, he answered it.  We're

10   right back where we started.  And I'm going to keep

11   objecting every time Mr. Budge does it.

12          THE HEARING OFFICER:  Sustained.

13          MR. RANDY BUDGE:  Well, Mr. Hearing Officer, I'd

14   like to make an offer of proof to establish a record on

15   this.  And the reason I do so is the prior order

16   establishing material injury was all based upon the use

17   of water at the time.  And the use of water at the time

18   included all of the Curren Tunnel and all of the talus

19   slope.

20               A significant change has happened since

21   that time.  The Director entered a ruling that they

22   have no lawful water right to anything with the tunnel,

23   and all diversions otherwise are illegal.  And Rangen,

24   through its president, signed a consent order

25   acknowledging that.

0609

 1               The consent order he signed says they have

 2   no water right.  So that is a relatively significant

 3   change as it relates to our mitigation plan.  They've

 4   been deprived of roughly 90 percent of their water

 5   supply.

 6               So we're being ordered to mitigate to

 7   injury to a water right that does not exist.  We have

 8   lawful water rights from pumpers that are being shut

 9   off.  They have rights that are being shut off.  Rangen

10   has no right that it's being allowed to use, and we're

11   trying to mitigate to a nonexistent right.

12               And when we provide a mitigation plan with

13   nine different alternatives to supply, Rangen finds

14   none of them acceptable, and has objected to every one.

15   So when we're in a mitigation plan hearing, it is

16   certainly relevant, in my view, in our view, that we

17   have an opportunity to inquire what has changed at

18   Rangen if they're not able to divert water unlawfully.

19               So I'll accept and recognize and appreciate

20   the ruling, but I'd like to make a record of it by way

21   of an offer of proof through this witness to simply

22   have him describe what changes have occurred, would

23   occur, if Rangen only can divert 1 or 2 second-feet

24   from the Curren Tunnel.

25               That's one more -- one or two more
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 1   questions as an offer of proof, recognizing that it's

 2   not going to be allowed.

 3          THE HEARING OFFICER:  I will hear once from you,

 4   Mr. Haemmerle.

 5               And then no response, Mr. Budge.  And then

 6   I want to take a break.  I think this is an issue --

 7          MR. HAEMMERLE:  I'll be very brief.

 8          THE HEARING OFFICER:  Okay.

 9          MR. HAEMMERLE:  It's not about how much water we

10   can use out of the tunnel currently, which is currently

11   flowing 1 cfs.  The Director found in the prior order

12   that through the modeling of ESPAM-2.1 we would receive

13   9.1 cfs.  And I think the Director considered all the

14   things about beneficial use.

15               So it's not about how we operate at 1.

16   It's about how we should get 9.1 cfs of water, and we

17   could certainly use it.  All the beneficial use has

18   been decided.  And he wants to now limit us to 1.1 cfs

19   because they haven't provided -- they've used our

20   water, they've caused us injury, and now we're at

21   1 cfs.  It's about how they're going to provide us

22   9 cfs.  That's what this is about.

23          THE HEARING OFFICER:  Okay.  Let's take our

24   midmorning break.  We'll be back in 15.

25               (Recess.)
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 1          THE HEARING OFFICER:  Back on the record.

 2               Okay.  Without further argument, I've heard

 3   enough.  I have an objection I need to address.  I also

 4   have a request for an establishment of proof.

 5               What's the term of art, Mr. Budge?  Offer

 6   of proof.  It escaped me for a minute.  And after

 7   considering both, Mr. Budge, my determination is that

 8   what you're asking for is an exploration of an issue

 9   that was determined previously in the hearing.

10               And the material injury with respect to the

11   water rights that describe the Curren Tunnel as a

12   source of water, that material injury was determined in

13   the previous proceeding.  And the obligation was

14   established by the order issued by the Director

15   previously at the end of January.

16               And the line of questioning which you're

17   attempting to pursue, in my opinion, is a reopening of

18   that material injury question and is not an appropriate

19   line of questioning for an offer of proof.

20               To me, an offer of proof deals with a

21   specific piece of evidence that you want to bring into

22   the record, and that piece of evidence you've been

23   denied the opportunity.  This is a reopening of an

24   entire, in my opinion, legal theory that was

25   appropriately addressed in the prior order.
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 1               So I'll sustain the objection, and I'll

 2   deny the request for an offer of proof and ask you to

 3   move on, Randy.

 4          MR. RANDY BUDGE:  Okay.  Thank you.

 5          THE HEARING OFFICER:  Thank you.

 6          Q.   (BY MR. RANDY BUDGE):  Mr. Courtney, would

 7   you agree that activities within the trim line which

 8   reduce the amount of water pumped from the aquifer

 9   would be a benefit to Rangen by increasing the

10   discharges from the springs operated by Rangen at the

11   head of Billingsley Creek?

12          A.   Would you -- I missed the very first part

13   of that.  I'm sorry.

14          Q.   Yeah.  Would you agree that reducing

15   pumping from the aquifer within the trim line provides

16   a benefit to Rangen's facility at Billingsley Creek?

17          A.   Yes.

18          Q.   Would you also agree that activities which

19   recharge the aquifer within the trim line provide a

20   benefit to Rangen's facility?

21          A.   Yes.

22          Q.   And with respect to the conversion program,

23   would you admit that shutting down groundwater pumping

24   for those that participate in the conversion program

25   within the trim line provide a benefit to Rangen?

0613

 1          A.   Yes.

 2          Q.   Would you also admit that when those users

 3   who convert, shut down their pumpers and start

 4   converting to surface water, that that delivery of

 5   surface water also provides a benefit in the way of

 6   recharge to the aquifer?

 7          A.   Incidental, yes.

 8          Q.   Would you also agree that the model which

 9   Rangen advocated be used to curtail groundwater pumpers

10   should also be used to determine the benefit to Rangen

11   from conversions and CREP and recharge?

12          A.   Yes.

13          Q.   Is it accurate to say that Rangen has not

14   contributed any of the costs associated with the

15   recharge or conversion or CREP efforts within the trim

16   line?

17          A.   No.

18          Q.   It's not accurate or, no, you didn't

19   contribute?

20          A.   No, it's not accurate.

21          Q.   Okay.  Did Rangen fund any of the costs

22   associated with the CREP program?

23          A.   Not directly.  But Rangen has allowed me to

24   be on the board of the Lower Snake River Aquifer

25   Recharge District, and has paid my salary during those
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 1   meetings for that board.

 2          Q.   Okay.

 3          A.   And I've also been allowed to participate

 4   in the Technical Advisory Committee for the

 5   establishment of CREP.

 6          Q.   Okay.  Let me rephrase my question.  I

 7   wasn't asking about what Rangen pays you to do or what

 8   you may participate in.

 9               My question was, does Rangen contribute

10   financially to any of the costs associated with the

11   CREP program?

12          A.   No.

13          Q.   Is it true that Rangen has not paid any

14   costs associated with the conversion of

15   groundwater-irrigated land to surface-water irrigated

16   water or the delivery of water to those lands within

17   the trim line?

18          A.   True.

19          Q.   Is it also true that Rangen has not made

20   any contributions to the managed recharge programs

21   implemented by the State of Idaho?

22          A.   Other than for our staff's contributions

23   when working on those projects.

24          Q.   Okay.  My question wasn't labor.

25               Was any financial contributions?

0615

 1          A.   No.

 2          Q.   Now, turning your attention, if you would,

 3   to the Sandy Pipeline.

 4               I think you're familiar with the

 5   construction of the pipeline?

 6          A.   Somewhat.

 7          Q.   Okay.  Could we have you, please,

 8   Mr. Courtney, turn to Exhibit 1050.

 9               And maybe you could bring that up.

10               I believe it's correct, isn't it,

11   Mr. Courtney, that Rangen made an application to obtain

12   some financial assistance to participate in the

13   delivery of some water through the Sandy Pipeline to

14   the Candy pasture?  That application being

15   Exhibit 1050.

16          A.   Yes.

17          Q.   Do you recognize that as the application?

18          A.   Yes.

19          Q.   And I believe that's signed by you, is that

20   correct, on page 1?

21          A.   Correct.

22          MR. RANDY BUDGE:  We'd offer Exhibit 1050.

23          MR. HAEMMERLE:  No objection.

24          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

25          MR. LEMMON:  No objection.
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 1          THE HEARING OFFICER:  The document marked as

 2   Exhibit 1050 is received into evidence.

 3          MR. BAXTER:  Just as a side note, Director, I

 4   notice it was already stipulated to by the parties.

 5          THE HEARING OFFICER:  Okay.  Must have already

 6   been in.

 7          MR. MAY:  Not surprised.

 8          Q.   (BY MR. RANDY BUDGE):  If you'd turn to

 9   page 1 of Exhibit 1050, the application, Mr. Courtney,

10   down in the middle there's a section called "Brief

11   project description."

12               Do you find that?

13          A.   Yes.

14          Q.   And it states there the brief project

15   description is, quote, "To enable all irrigation water

16   from rights 36-134A and 36-135B to be drawn from the

17   Sandy Pipeline instead of the occasional diversions

18   from the Curren Tunnel."

19          A.   Yes.

20          Q.   So at the time would it be accurate to say

21   that this was an effort by Rangen that would enable

22   water from the Curren Tunnel that might otherwise be

23   diverted to these rights to be available to Rangen?

24          A.   Yes.

25          Q.   And is that use of the Sandy Pipeline to --
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 1   an effort by Rangen to augment its flows ahead of

 2   Billingsley Creek?

 3          A.   Yes.

 4          Q.   And was that pipe that was proposed to be

 5   constructed pursuant to this grant application, did

 6   that ever get instituted?

 7          A.   No, it did not.

 8          Q.   Was the application not granted?

 9          A.   No, the application was granted.

10          Q.   It was granted?

11          A.   Yes.

12          Q.   But never got constructed?

13          A.   Correct.

14          Q.   Did Rangen ever seek to obtain a water

15   right to use wastewater from the North Side Canal

16   Company system, to your knowledge?

17          A.   Not to my knowledge, no.

18          Q.   Could we turn, please, to Exhibit 1014.

19               Do you recognize this as the 2004 Eastern

20   Snake Plain Aquifer Mitigation, Recovery and

21   Restoration Agreement?

22          A.   Yes.

23          Q.   And I believe from the signature page, in

24   addition to the governor and the senate and the house

25   and other spring users, it was signed by Rangen through
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 1   its attorney, Mr. May?

 2          A.   Yes.

 3          Q.   If you'd turn to page 5 of that agreement,

 4   you will note it contains a listing of various

 5   groundwater commitments.  And if you'd turn down to

 6   paragraph 4(e)(2) and (3).

 7               Do you have that available?

 8          A.   Yes.

 9          Q.   4(e)(2) and (3) indicate that among the

10   groundwater user commitments would be to use best

11   efforts to convey North Side Canal Company operational

12   spills to the Sandy project into the Sandy Pipeline.

13               Though it would be accurate to say that

14   Rangen had actual knowledge since 2004 that the North

15   Side Canal Company wastewater was going to be used by

16   the groundwater users to supply water via the Sandy

17   Pipeline?

18          A.   It says, "use the best efforts to convey

19   the operational spills."  Other than that, I don't know

20   past this if it was done or not because this was for a

21   one-year term.

22          Q.   Okay.  Let me rephrase the question.

23               So by reason of this agreement signed by

24   Rangen and this language I pointed you out to, wouldn't

25   it be accurate to say that Rangen knew in 2004 that the
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 1   groundwater users were going to start conveying

 2   wastewater from the Sandy Pipe -- through the Sandy

 3   Pipeline, wastewater from North Side Canal Company?

 4          A.   It doesn't say wastewater for the

 5   groundwater.  It says for North Side Canal Company to

 6   convey.  So I don't know what the difference is as far

 7   as who owns the water.

 8          Q.   Let me rephrase the question.

 9               Did Rangen know, since it signed the

10   agreement in 2004, that wastewater was going to be

11   conveyed down the Sandy Pipeline by the groundwater

12   users?

13          A.   Yes.

14          Q.   And is it true that from the time 2004 on

15   Rangen was aware that the groundwater users were

16   putting wastewater down the Sandy Pipeline to supply

17   irrigation water to the Morris, the Candy, and the

18   Musser rights operated by Mr. Morris, according to his

19   testimony?

20          A.   No.  I didn't know the groundwater users

21   were doing that.

22          Q.   Okay.  You're not aware that there's been

23   water delivered to Mr. Morris from 2004 on?

24          A.   I was aware of that.

25          Q.   Okay.
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 1          A.   I didn't know who owns the water.

 2          Q.   Okay.  You're aware that the wastewater

 3   from the canal system, North Side Canal, has been

 4   coming down the Sandy Pipeline to supply irrigation

 5   rights ever since 2004; right?

 6          A.   Yes.

 7          Q.   And is it true that from that period 2004

 8   until 2014 in this proceeding Rangen never objected to

 9   that delivery of wastewater down the Sandy Pipeline on

10   the basis that it did not have a water right?

11          MR. HAEMMERLE:  I'm going to object to the

12   relevance of the question.  I don't know what relevance

13   it has, whether someone has knowledge of whether

14   there's a water right associated or not.  I think Idaho

15   water law is clear, you need a water right to use

16   water.

17          THE HEARING OFFICER:  Overruled.

18               Mr. Courtney, please answer the question,

19   if you remember it.

20          THE WITNESS:  Can you read it back for me?

21          Q.   (BY MR. RANDY BUDGE):  Do you want me to

22   rephrase it?

23          A.   Or just repeat it back.

24          Q.   Okay.  I think my question was simply,

25   during the period 2004 until Rangen objected in this
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 1   case, at no time in that period did Rangen object to

 2   the delivery of wastewater down the Sandy Pipeline on

 3   the basis that there wasn't a water right to use the

 4   wastewater?

 5          A.   I wasn't aware that there wasn't one.  So

 6   no, I did not object.

 7          Q.   So this proceeding in 2014 is the first

 8   time Rangen has objected to the lack of a water right

 9   to use wastewater?

10          A.   It's the first that I've known about it,

11   yes.

12          Q.   I'm turning your attention to the

13   groundwater users' proposal to assign water right

14   permit 36-16976 to Rangen.

15               And I believe you're aware that that

16   proposed assignment would enable Rangen to divert and

17   use water from the talus slope for which it has no

18   right?

19          A.   Propose, yes.

20          Q.   And would you agree that if Rangen had no

21   right to use the water from the talus slope, the

22   assignment by the Groundwater Districts of their right

23   could be a means of allowing Rangen to resume that use?

24          A.   If that was the only option available, yes.

25          Q.   If the Director ordered that, you'd
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 1   recognize that would be the effect of it?

 2          A.   If that was the only offer available, yes.

 3          Q.   And is it true that the only party that has

 4   objected to the Application for Permit of the

 5   groundwater users is Rangen itself?

 6          A.   Not to my knowledge, no.

 7          Q.   Who else has objected?

 8          A.   I believe that the watermaster did not

 9   support it.

10          Q.   The watermaster didn't file an objection.

11               But do you know of any party that did file

12   an objection, other than Rangen?

13          A.   Yeah, I'm not aware.  I'm sorry.

14          Q.   Okay.  IGWA's mitigation plan 6 proposed

15   improvements to the Curren Tunnel.  And I believe

16   you've been present during some of the testimony on

17   that issue.

18               Has Rangen ever investigated the

19   feasibility of improving its diversion in the Curren

20   Tunnel by either deepening the structures there, the

21   pipes, or lengthening them or widening the tunnel?

22          A.   Yes.

23          Q.   And was that the SPF investigation?

24          A.   Yes.

25          Q.   And SPF were the engineers that were hired
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 1   for that purpose?

 2          A.   Yes.

 3          Q.   And I believe that -- without going into

 4   the details of that exhibit, I believe the SPF report

 5   indicated that it would be a feasible means of

 6   improving the water supply worth further investigating.

 7               Do you recall that?

 8          A.   I believe it said it was a possible.

 9          Q.   And Rangen chose not to pursue any of those

10   improvements; correct?

11          A.   Well, there were too many risks involved

12   from our standpoint.

13          Q.   Okay.  I didn't ask you why.

14               I think my question was, isn't it true that

15   Rangen chose not to pursue any further investigation or

16   the construction of any of these improvements to its

17   diversion mechanism?

18          A.   Yes.

19          Q.   IGWA also had proposed in its plan a new

20   horizontal well, a vertical well, and an over-the-rim

21   system.

22               Do you recall those proposals?

23          A.   Yes.

24          Q.   And those were all things that Rangen

25   objected to.
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 1               Would you admit, Mr. Courtney, that the

 2   Eastern Snake Plain Aquifer is the source of water

 3   flowing in the Curren Tunnel and the talus slope used

 4   by Rangen?

 5          A.   Yes.

 6          Q.   And do you have -- is it true that Rangen

 7   has no reason to dispute that the Eastern Snake Plain

 8   Aquifer would also be the same source of water that

 9   would be used by the over-the-rim plan proposed by

10   IGWA?

11          A.   No reason to dispute it, no.

12          Q.   You'd have no reason to dispute it would be

13   the same source of water for any vertical or horizontal

14   well to supply an alternate supply of water to Rangen?

15          A.   Correct.

16          Q.   Is it true that Rangen has no reason to

17   believe that the water temperature varies from any of

18   these potential means of accessing the aquifer, whether

19   it be by the over-the-rim plan, the vertical well, or

20   horizontal well?

21          A.   I don't know.

22          Q.   Is it true that Rangen has no evidence to

23   believe that the water quality would be different from

24   any of these other proposed alternatives made by IGWA

25   than from the water quality you presently utilize
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 1   coming from the tunnel and the talus slope?

 2          A.   I don't know.

 3          Q.   You don't have any evidence to suggest

 4   there's a water quality or temperature problem with any

 5   of these proposals?

 6          A.   I don't have, no.

 7          Q.   I asked you some questions about the SPF

 8   memorandum, Exhibit 1060.  Would you turn to that,

 9   please.  If you'd turn to page 7, please, if you would,

10   of Exhibit 1060.  And that contains a paragraph

11   concerning the recommendations for a grant application.

12               And it states there -- this is Rangen's

13   engineer states, quote, "Based on our initial review of

14   these alternatives, it's our opinion that a horizontal

15   well near the Curren Tunnel has the greatest potential

16   for providing substantially enhanced flows to the

17   Rangen facility."

18               Is it true, Mr. Courtney, that Rangen

19   apparently wanted to proceed forward with that

20   recommendation at the time?

21          A.   Let me see which one this one pertains to.

22          MR. RANDY BUDGE:  I apologize if I got ahead of

23   you on that, Justin.

24          MR. MAY:  Which one are you on?

25          MR. RANDY BUDGE:  Maybe you could pull up page 7
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 1   and highlight the second sentence under the --

 2          MR. MAY:  Is this 1060, page 7?

 3          MR. RANDY BUDGE:  Under the middle section

 4   "Recommendations for grant applications," highlight

 5   those first four or five lines of --

 6          MR. MAY:  Right here?

 7          MR. RANDY BUDGE:  Yeah, right there.

 8          MR. MAY:  Just like that?

 9          MR. RANDY BUDGE:  That's good.  Thanks.

10          THE WITNESS:  This is on the horizontal well?

11          Q.   (BY MR. RANDY BUDGE):  I think it's -- it's

12   on page 7 that's highlighted here, the second sentence.

13   It might be easier to get to.  It says, "Based on our

14   initial review" -- this is Rangen's engineer, SPF.

15   "Based on our initial review of these alternatives, it

16   is our opinion that a horizontal well near the Curren

17   Tunnel has the greatest potential for providing

18   substantially enhanced flows to the Rangen facility."

19          A.   That's what it says, correct.

20          Q.   So my question was, based on this

21   recommendation, at the time Rangen accepted the

22   recommendation and started to move forward to

23   investigate the feasibility of a horizontal well;

24   correct?

25          A.   We were looking at a lot of options at that
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 1   time.

 2          Q.   And that's one of them that you

 3   specifically requested a grant for; correct?

 4          A.   Correct.

 5          Q.   And Exhibit 1061 would be the application

 6   that was submitted to investigate the facility of a

 7   horizontal well; correct?

 8          A.   Yes.

 9          MR. RANDY BUDGE:  We'd offer Exhibit 1061, the

10   application.

11          MR. HAEMMERLE:  No objection.

12          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

13          MR. LEMMON:  No objection.

14          MR. HAEMMERLE:  I think it's in already anyway.

15          THE HEARING OFFICER:  It is?

16          MR. BAXTER:  My records show that it was

17   admitted yesterday afternoon.

18          THE HEARING OFFICER:  Okay.  Document marked as

19   Exhibit 1061 has already been received into evidence.

20          Q.   (BY MR. RANDY BUDGE):  Would you agree,

21   Mr. Courtney, that if IGWA agreed to pay the cost of

22   the feasibility study on a horizontal well that Rangen

23   would not be out anything, whether it proved to be

24   feasible or not?

25          A.   For just the feasibility of it, yes, I
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 1   would agree to that.

 2          Q.   Would you also agree that to the extent a

 3   horizontal well proved to be feasible and was actually

 4   constructed by IGWA at its expense and improved the

 5   water supply at Rangen, that that would be an effective

 6   mitigation alternative for which IGWA should receive

 7   credit?

 8          A.   I would have a few concerns as to the

 9   potential risk as far as liability if it causes damage.

10          Q.   I wasn't asking about risk or liability.

11               I'm just saying if the Director

12   conditionally approved it, subject to final

13   engineering, if the engineering occurred, if it was

14   constructed, if it resulted in more water coming out of

15   the Curren Tunnel, would you agree that provides a

16   benefit to Rangen for which the groundwater users

17   should receive a credit against their mitigation

18   obligation?

19          A.   Depending upon it meeting other criteria.

20          Q.   That was part of my question.  Assuming it

21   met all of the conditions of the Director and was

22   approved by the Director, engineered and constructed in

23   accordance with those conditions and improved the water

24   supply, would you agree that that would be a benefit to

25   Rangen to have more water coming out of the Curren
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 1   Tunnel?

 2          A.   As long as we were not at risk for any

 3   damages to other users, yes.

 4          Q.   And if IGWA were to indemnify and hold

 5   harmless Rangen from any risks or damage by way of an

 6   insurance policy or otherwise, would you agree that

 7   would mitigate these risks you're worried about?

 8          A.   Possibly, yes.

 9          Q.   I believe you were present during some

10   testimony by Dr. Brendecke that a pump-back from

11   Billingsley Creek could rather easily be constructed to

12   provide additional water supply to Rangen.

13               Has Rangen ever investigated the use of a

14   pump-back at this hatchery or any other facilities?

15          A.   Yes.

16          Q.   And explain that to me.  Where?  At this

17   facility?

18          A.   At this facility.

19          Q.   And was that work done by Dr. Brendecke?

20          A.   No.

21          Q.   Or excuse me.  By Dr. Brockway?

22          A.   No.

23          Q.   Who was that work done by?

24          A.   I don't recall.

25          Q.   Let me sum this up and see if -- on that
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 1   report that you -- or excuse me, on that investigation

 2   that you had somebody else do on a pump-back, do you

 3   know who did that?

 4          A.   I don't remember, because I believe that

 5   happened in the early 1990s.  And at that time I was

 6   controller for the company, not the vice president.

 7          Q.   Let me try to sum up what I understand IGWA

 8   wants -- or excuse me, what I understand Rangen opposes

 9   in this proceeding.

10               If my understanding is correct, obviously

11   IGWA -- or excuse me, Rangen obtained dismissals of the

12   proposals for reimbursement of lost profits or

13   replacement fish, and doesn't want that.

14               Rangen does not want any credits for CREP

15   or conversions or recharge unless they are fully funded

16   by the groundwater users and permanent; correct?

17          A.   No, that's not correct.

18          Q.   Okay.  You're now willing to accept credits

19   from those activities, even if they're not permanent or

20   fully funded?

21          A.   You said -- you included the CREP in there.

22   I know that CREP is not fully funded.

23          Q.   So CREP's okay?

24          A.   Yes.

25          Q.   But what about conversions?  You agree that
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 1   there should be credit for conversions within the trim

 2   line?

 3          A.   Yes.

 4          Q.   And you now agree that there should be

 5   credit for recharge within the trim line?

 6          A.   If the water is from IGWA, yes.

 7          Q.   Is it true my understanding's correct that

 8   you opposed any assignment of IGWA's water right permit

 9   36-16976?  Correct?

10          A.   Correct.

11          Q.   And Rangen opposes any credit for the Sandy

12   Pipeline deliveries of irrigation water in exchange for

13   the prior irrigation rights being diverted from the

14   Curren Tunnel?

15          A.   No, we don't oppose any rights that are

16   within the criteria being in priority that are actually

17   beneficial water to Rangen.

18          Q.   Isn't it true, according to your objection,

19   you stated that you oppose any credit for water

20   delivered to Butch Morris.  Are you changing your

21   testimony on that?

22          A.   As long as it -- excuse me.  Where is my --

23   what exhibit are you looking at?  I'm sorry.

24          Q.   Okay.  Well, I asked you earlier about your

25   answers to interrogatories.  And item 2 I asked you
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 1   about the delivery of water through the Sandy Pipeline

 2   to Butch Morris or others for irrigation purposes.  And

 3   it says there, "Rangen opposes mitigation credit for

 4   water delivered to Butch Morris or others as

 5   replacement for water at the Martin-Curren Tunnel."

 6               So is my understanding correct Rangen is

 7   opposing any mitigation credit to IGWA for deliveries

 8   to the Sandy Pipeline of irrigation water to Morris and

 9   others?

10          A.   If those water rights are in priority, and

11   that would include the other water rights for domestic

12   use and it's not in excess of the amount of the tunnel

13   and -- I mean there's a lot of criteria for those water

14   rights to be allowed for credits.

15          Q.   Well, without getting into a water right

16   issue, are you qualifying your answer?  Up until now

17   we've understood you opposed any credit from Sandy

18   Pipeline.  Are you now testifying, Mr. Courtney, that

19   under certain circumstances if those water rights are

20   in the Curren Tunnel that are prior to Rangen in

21   priority and we replace them with water through the

22   Sandy Pipeline, that's agreeable to have a credit?

23          A.   If they meet the criteria, yes.

24          Q.   Rangen's criteria.  Rangen's criteria, or

25   the Department's criteria?
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 1          A.   The Department's criteria.

 2          Q.   You were here during testimony from the

 3   watermaster Frank Erwin, were you not?

 4          A.   Yes.

 5          Q.   And did you hear his testimony that senior

 6   water rights on Billingsley Creek and the Curren Ditch

 7   to date have never been used to call out any of the

 8   irrigation rights in the Curren Tunnel?

 9          A.   Yes.

10          Q.   And so up to date, that exchange through

11   the Sandy Pipeline has always provided water that

12   benefited Rangen; correct?

13          A.   Not in total, no.

14          Q.   So you disagree with the testimony of the

15   watermaster that the rights have never been curtailed,

16   irrigation rights in the Curren Tunnel have never been

17   curtailed?

18          A.   No.  I'm disagreeing -- in your

19   application -- or in your proposal was for 6.05

20   credits, 6.05 cfs of credits.  I disagree with the

21   6.05.

22          Q.   Rangen -- is my understanding correct that

23   Rangen opposes any type of a pump-back facility as

24   proposed by IGWA?

25          A.   I'm against a conceptual one where I
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 1   haven't been given enough information to make a

 2   determination on it.

 3          Q.   And is my understanding correct that IGWA

 4   also opposes -- or Rangen also opposes any efforts by

 5   IGWA to improve Rangen's diversion facilities in the

 6   Curren Tunnel by widening the tunnel, deepening the

 7   tunnel, or lengthening the tunnel?

 8          A.   Based upon the proposal that is incomplete,

 9   I don't have enough information to make that

10   determination.

11          Q.   Is it true that Rangen also opposes any

12   horizontal well?

13          A.   Based upon the level of information that's

14   provided in the mitigation plan, there's not enough

15   information for me to make a determination.

16          Q.   Is my understanding correct that IGWA

17   opposes -- excuse me, that Rangen opposes any

18   over-the-rim delivery plan or any vertical well?

19          A.   For the same reason, because of the lack of

20   information in the submitted plan, there's not enough

21   information for me to make a determination at this

22   time.

23          Q.   And you're not sure whether you would give

24   IGWA access for any engineering purposes unless you

25   first get the okay from your lawyers; correct?
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 1          A.   I think what I stated was accurate on our

 2   answer, is that reasonable access for investigation

 3   would be considered.

 4          Q.   Would it be accurate to say that the only

 5   thing that Rangen will agree to without condition or

 6   equivocation would be curtailment of the groundwater

 7   pumpers that are junior in the 150,000-acre curtailment

 8   area?

 9          A.   No, that is not accurate.

10          Q.   Okay.

11          A.   Under 1A through 1C, we had agreed to the

12   calculation by the Department for the 1.7 cfs at steady

13   state for those items that fall within the criteria

14   and --

15          Q.   So is it true, Mr. Rangen, or Mr. --

16   Rangen's primary position is that they desire to have

17   groundwater pumpers curtailed within the trim line?

18          A.   No.  We desire to have the groundwaters

19   comply with the order and provide us 9.1 cfs of water

20   through steady state or 9.1 cfs of direct delivery.

21          Q.   But with the exception of the CREP,

22   conversion, recharge, Rangen opposes any effort to have

23   water delivered other than curtailment; correct?

24          A.   I didn't say I opposed every effort.  I

25   want results.  I don't want proposals that don't

0636

 1   provide results.  I want results.

 2          Q.   Can you understand from the perspective of

 3   our clients, the groundwater pumpers, that they feel

 4   it's a little bit disingenuous on behalf of Rangen to

 5   on one hand say "We are short of water.  You need to

 6   provide us water," and yet come into this proceeding

 7   and oppose, in some fashion or another, almost every

 8   effort IGWA has proposed to get water to Rangen?

 9          MR. HAEMMERLE:  Object to that as being asked

10   and answered.  I think he's gone over every single

11   proposal and stated why specifically he opposes those

12   things.

13          THE HEARING OFFICER:  Overruled.

14          THE WITNESS:  Rangen is currently materially

15   injured by junior groundwater pumping today.  We are

16   curtailed today.

17          Q.   (BY MR. RANDY BUDGE):  Excuse me.  Excuse

18   me.  I apologize for interrupting, but you can answer

19   questions from your attorney if you want.

20               But the question I had is whether you can

21   understand why our groundwater pumpers, who do have

22   rights that are subject to being curtailed, feel that

23   it is disingenuous for Rangen on one hand to say "We're

24   short of water.  Curtail groundwater pumpers," but when

25   the pumpers come forward and make multiple alternatives
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 1   to Rangen to supply it water, that none are acceptable

 2   to Rangen, except for on certain conditions --

 3          A.   No, the mitigation --

 4          Q.   -- excepting the CREP diversion?  I think

 5   that's a "yes" or "no" answer.  Can you understand why

 6   our pumpers feel it's disingenuous?

 7          A.   No.

 8          Q.   You don't understand that?

 9          A.   No.  The plan is not specific enough to

10   allow me to make a determination.

11          Q.   Well, one final area that I need to ask you

12   about, Mr. Courtney.

13               Up until your testimony today, everything

14   we had from Rangen reflected its opposition to

15   everything IGWA's proposed.  Rangen has filed two

16   different objections that are in the record, Rangen

17   files discovery responses objecting to virtually

18   everything, and now you've come forward and seem to be

19   saying that if things were engineered and designed

20   okay, it may be okay.

21          A.   It may be.  The plan that's presented does

22   not provide enough information to make a determination

23   to whether or not it will deliver 9.1 cfs of water to

24   the Rangen facility.

25          Q.   And do you think it would be practical or
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 1   reasonable from the date the order was issued by the

 2   Director on January 19th of 2014 curtailing groundwater

 3   pumpers for the first time, recognizing that the call

 4   from Rangen has been futile from 2004 until 2014, do

 5   you think it would be reasonable for the groundwater

 6   users to go out and spend the types of money to do

 7   engineering studies and feasibility studies on Rangen's

 8   property that you won't give us access to in

 9   anticipation that some order would be issued

10   January 19th of 2014?  Is that reasonable to spend

11   money in anticipation to an obligation?

12          MR. HAEMMERLE:  I'm going to object to the

13   question on relevance grounds.  There's an order out

14   that IGWA is to provide us water.  And that's their

15   obligation.  So there's no reasonable factor involved.

16          THE HEARING OFFICER:  Sustained.

17          Q.   (BY MR. RANDY BUDGE):  Would it be

18   reasonable, Mr. Courtney, to expect IGWA could get the

19   engineering studies done, the complete, final

20   engineering on feasibility and design to construct any

21   of these proposals requiring infrastructure from the

22   period the order was issued, January 19th, until ten

23   days ago when we were required to disclose all of our

24   exhibits?

25          MR. HAEMMERLE:  Objection.  The compound nature
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 1   of the question.  I object on my prior ground of

 2   relevance.  But I don't want to impede the proceeding,

 3   Director, so...

 4          THE HEARING OFFICER:  Overruled.  Mr. Courtney

 5   can venture an answer.

 6          THE WITNESS:  Would you restate it, please.

 7          Q.   (BY MR. RANDY BUDGE):  I mean you've been

 8   involved in construction works for Rangen, have you

 9   not?

10          A.   Yes.

11          Q.   You've dealt with engineers, I suppose?

12          A.   Yes.

13          Q.   And you hired SPF to do some feasibility

14   work for you?

15          A.   Yes.

16          Q.   How long did it take SPF from the time you

17   hired them to get the study out to Rangen?

18          A.   A couple months.

19          Q.   Okay.  And so that was simply a feasibility

20   study; correct?

21          A.   Correct.

22          Q.   So do you think it is at all feasible and

23   reasonable, as Rangen contends, that IGWA should be in

24   a period of approximately 30 days from the time the

25   curtailment order was issued to be able to go out and
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 1   do the feasibility studies, the design, and have final

 2   engineering ready by this hearing date to satisfy

 3   Rangen's objections that's not sufficiently detailed?

 4          MR. HAEMMERLE:  Objection.  Asked and answered.

 5   That's been asked and answered now three times.  And he

 6   answered the question.

 7               Now, we have an hour and 20 minutes to get

 8   our one and only witness on the stand.  And I think

 9   that Mr. Budge is just quibbling on nonsense at this

10   point in time to prevent us from putting our last

11   witness on.  So that's been asked and answered three

12   separate times.

13          MR. RANDY BUDGE:  I don't think I've ever got an

14   answer to that question.

15          MR. HAEMMERLE:  He answered it.

16          THE HEARING OFFICER:  Overruled.

17          Q.   (BY MR. RANDY BUDGE):  Go ahead and answer,

18   please.

19          A.   The Director's order asked for a mitigation

20   plan.  And the mitigation plan needs to provide the

21   information with enough detail that the Director can

22   make an answer.  So it's up for the Director to make

23   that determination, not me.

24          Q.   I'd just like an answer to the question.

25               Based on your experience, is it reasonable
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 1   to expect a complete and detailed engineering report be

 2   prepared by this hearing when the first time you knew

 3   you had to have a mitigation plan was January 19th?

 4   That's a yes-or-no answer.

 5          A.   You could have started this process back in

 6   December of 2011.

 7          Q.   So is your answer yes or no?  My question

 8   was, is it reasonable if you started on January 19th to

 9   expect to have final engineering plans, which Rangen is

10   requesting by this hearing?

11          MR. HAEMMERLE:  Director, I objected previously

12   five questions ago on the term "reasonable," and you

13   sustained my objection.  And he just keeps doing it.

14          MR. RANDY BUDGE:  You keep objecting to the

15   questions that are --

16          THE HEARING OFFICER:  Mr. Courtney can answer

17   the question instead of being evasive, and I think it

18   is a yes or no answer, and we can move on.

19               Mr. Courtney, will you please attempt to

20   answer the question.

21          THE WITNESS:  I don't know if it's reasonable or

22   not.

23          MR. RANDY BUDGE:  Thank you.

24               No further questions.

25          THE HEARING OFFICER:  Okay.  Examination,
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 1   Mr. Haemmerle?

 2          MR. HAEMMERLE:  Justin, if you could pull up

 3   Exhibit 2042.  And that's the last page.

 4   

 5                      CROSS-EXAMINATION

 6   BY MR. HAEMMERLE:

 7          Q.   Mr. Courtney, you've examined and had an

 8   opportunity to review the Director's final order on

 9   curtailment proceedings or Rangen's water call;

10   correct?

11          A.   Yes.

12          Q.   And you understand that IGWA is to provide

13   Rangen 9.1 cfs at steady state or 9.1 of direct flow;

14   correct?

15          A.   Correct.

16          Q.   IGWA's obligation is to provide Rangen

17   water; correct?

18          A.   Correct.

19          Q.   A specific amount?

20          A.   Correct.

21          Q.   All right.  Now, after the curtailment

22   order was issued, IGWA filed a mitigation plan;

23   correct?

24          A.   Correct.

25          Q.   If we can pull up Exhibit 2020.
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 1               Mr. Courtney, we have placed up on the

 2   screen Exhibit 2020.

 3               Do you recognize that document?

 4          A.   Yes.

 5          Q.   Okay.  This is in fact the mitigation plan

 6   filed by IGWA?

 7          A.   Yes.

 8          Q.   Generally speaking, are there any specifics

 9   in the mitigation plan, for example, telling you how

10   much water would be provided to Rangen under, say,

11   No. 6?

12          MR. RANDY BUDGE:  Counsel, excuse me for

13   interrupting, but just as a point of clarity,

14   Exhibit 2020 is not in evidence, but it is the same as

15   Exhibit 1000.

16          MR. HAEMMERLE:  I appreciate that.

17          MR. RANDY BUDGE:  Just for the record.

18          MR. HAEMMERLE:  Yeah.  I'll offer Exhibit 2020.

19          THE HEARING OFFICER:  Mr. Budge?

20          MR. RANDY BUDGE:  No objection.

21          THE HEARING OFFICER:  Mr. Lemmon?

22          MR. LEMMON:  No objection.

23          MR. RANDY BUDGE:  Just with the notation for the

24   record it's the same as Exhibit 1000.

25          THE HEARING OFFICER:  Okay.
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 1          Q.   (BY MR. HAEMMERLE):  Now, Mr. Courtney,

 2   subsequent --

 3          THE HEARING OFFICER:  It's received into

 4   evidence.

 5               (Exhibit 2020 received.)

 6          Q.   (BY MR. HAEMMERLE):  -- to the mitigation

 7   call, you have attended various depositions on this

 8   mitigation plan; is that correct?

 9          A.   Yes.

10          Q.   You've had a chance to review the discovery

11   response from IGWA; correct?

12          A.   Yes.

13          Q.   We'll just walk through these individually.

14               To date, do you have any concrete idea how

15   IGWA is going to make improvements to the Martin-Curren

16   Tunnel to provide Rangen water?

17          A.   No.

18          Q.   Has anyone told you, have you discerned

19   from any of the testimony or discovery or proceedings

20   how much water would be provided to Rangen under No. 6,

21   "Improvements to the Martin-Curren Tunnel"?

22          A.   No.

23          Q.   Let's go on to No. 7.  Mr. Courtney, No. 7

24   is a horizontal well.

25               Do you see that?
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 1          A.   Yes.

 2          Q.   After all of the proceedings that you

 3   described that you've attended to, reviewed, do you

 4   have any idea how much water would be provided to

 5   Rangen for a horizontal well?

 6          A.   No.

 7          Q.   Let's go on to No. 8.

 8               Now, Mr. Courtney, No. 8 is a proposal for

 9   vertical wells or something called over-the-rim.

10               Do you see that?

11          A.   Yes.

12          Q.   After attending all the proceedings,

13   reviewing all the discovery, do you have any idea of

14   how much water IGWA would intend to provide Rangen

15   under No. 8?

16          A.   No.

17          Q.   And you haven't seen any concrete plans of

18   any kind for No. 6, 7, and 8; correct?

19          A.   Correct.

20          Q.   Now, I want to be clear, Mr. Courtney,

21   if -- Rangen is not against providing IGWA reasonable

22   access to its property; correct?

23          A.   Correct.

24          Q.   As any landowner providing strangers access

25   to the property, you want to understand what they're
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 1   doing?

 2          A.   Absolutely.

 3          Q.   That's not unreasonable; correct?

 4          A.   No.

 5          Q.   So if you understood what the plans were,

 6   you had some concept, you would definitely give IGWA

 7   reasonable access to your property to explore No. 6, 7,

 8   and 8?

 9          A.   As long as it wasn't intrusive to the

10   property, yes.

11          Q.   Okay.  Reasonable access?

12          A.   Reasonable access.

13          Q.   And the same thing is true of No. 9, which

14   is the direct pump-back; correct?

15          A.   Correct.

16          Q.   Now, let's kind of wade through the

17   concrete or objective aspects of this mitigation plan.

18   Let's go to No. 1.

19               Mr. Courtney, No. 1 you understand that

20   IGWA is seeking credits for conversions and dry-ups and

21   recharge; is that true?

22          A.   Yes.

23          Q.   Now, you've had a chance to review some

24   objective facts on how much water that would provide

25   Rangen; true?
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 1          A.   Yes.

 2          Q.   If we can pull up Exhibit 1025.

 3               Mr. Courtney, you've had a chance to review

 4   Exhibit 1025?

 5          A.   Yes.

 6          Q.   You understand that those are calculations

 7   of credits that IGWA would be entitled to for

 8   conversions, dry-ups; correct?

 9          A.   Yes.

10          Q.   And the Department calculated a number of

11   1-point cfs at steady state?

12          A.   1.7, yes.

13          Q.   Today -- you heard my opening statements;

14   correct?

15          A.   Yes.

16          Q.   You heard me say at the very opening of

17   this proceeding that Rangen would agree to give IGWA

18   credit for 1.7 cfs at steady state?

19          A.   Yes.

20          Q.   And that's your position, as you sit here

21   today?

22          A.   Yes.

23          Q.   Now, understanding that the underlying

24   variables that provide those numbers change over

25   time -- do you understand that?
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 1          A.   Yes.

 2          Q.   -- you would like the Director to issue an

 3   order saying that there should be no pumping from those

 4   properties?

 5          A.   Correct.

 6          Q.   All right.  Now, Mr. Budge asked you about

 7   the CREP program that -- you would agree IGWA receives

 8   credit for CREP; correct?

 9          A.   Correct.

10          Q.   And you understand that those are actual

11   IGWA members who dry up their property?

12          A.   I'm not positive that it's actual IGWA

13   members.  But if they are, yes.

14          Q.   And if they are actual IGWA members who dry

15   up their properties, to be sure they should be given

16   credit for that?

17          A.   Yes.

18          Q.   So to end the discussion really on all

19   aspects of No. 1, IGWA should deserve 1.7 cfs at steady

20   state.

21               You agree to that today?

22          MR. RANDY BUDGE:  Asked and answered.

23          THE HEARING OFFICER:  Overruled.

24          THE WITNESS:  Yes.

25          Q.   (BY MR. HAEMMERLE):  Let's go on,
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 1   Mr. Courtney, to No. 2, which is the Sandy Pipe.

 2               You've had a long opportunity to consider

 3   all aspects of the Sandy Pipe, Mr. Courtney?

 4          A.   Yes.

 5          Q.   And there's a memorandum agreement attached

 6   to the mitigation plan as Exhibit B which purports to

 7   be the agreement between the North Snake Groundwater

 8   Users and Mr. Morris.

 9               Do you see that?

10          A.   Yes.

11          Q.   Do you understand how that agreement works?

12          A.   Yes.

13          Q.   The agreement works that in exchange for

14   Mr. Morris not taking his rights out of the

15   Martin-Curren Tunnel, he would receive credit for water

16   that is taken out of the Sandy Ponds?

17          A.   Correct.

18          Q.   Do you believe Mr. Morris should be allowed

19   to gain credits for the illegal use of water?

20          A.   No.

21          Q.   You heard the testimony from Mr. Morris

22   that he had one single water right out of the Sandy

23   Ponds; correct?

24          A.   Yes.

25          Q.   And that was for 2.4 cfs?
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 1          A.   Yes.

 2          Q.   So to the extent Mr. Morris in fact has a

 3   water right under other circumstances, he should be

 4   given the credit for up to 2.4 cfs?

 5          A.   As a maximum credit, yes.

 6          Q.   Okay.  And that's true because he has no

 7   other legal water rights out of the Sandy Ponds?

 8          A.   Correct.

 9          Q.   Now, Mr. Budge went over a 2004 agreement

10   that Rangen entered into.  It was a one-year agreement.

11               Do you recall that?

12          A.   Yes.

13          Q.   Do you recall why that agreement was

14   entered into?

15          A.   Yes.

16          Q.   Why was that agreement entered into?

17          A.   At that time Rangen had a delivery call

18   with a final order from the Director that there was

19   going to be curtailment on the ESPA.  And Rangen agreed

20   to a one-year stay of that requirement for the

21   curtailment in exchange for that agreement.

22          Q.   Okay.  As I understand what happened on

23   Rangen's first delivery call, there was an order issued

24   by the Director, what we'd call the first order;

25   correct --
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 1          A.   Yeah.

 2          Q.   -- curtailing water?

 3          A.   Yes.

 4          Q.   And in response to the first order

 5   curtailing water, there was this one-year agreement

 6   stay, correct, that Rangen agreed to?

 7          A.   Yes.

 8          Q.   I understand that the Director subsequently

 9   issued two other orders.

10               Correct?

11          A.   Yes.

12          Q.   And the last order was that Rangen's call

13   was futile?

14          A.   Correct.

15          Q.   And thereafter, IGWA thought it was futile

16   and made no further effort to --

17          MR. RANDY BUDGE:  Objection.  It's leading as to

18   whether -- this witness is not competent as to what

19   IGWA did or didn't do.  IGWA didn't exist at the time.

20          THE HEARING OFFICER:  I've allowed flexibility

21   in the nature of the questions, but --

22          MR. HAEMMERLE:  I'll try not to do that,

23   Director.

24          THE HEARING OFFICER:  Thank you.

25               Sustained.
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 1          Q.   (BY MR. HAEMMERLE):  Do you know what IGWA

 2   or its groundwater district members did in response to

 3   the futile call?

 4          MR. RANDY BUDGE:  Objection.  Foundation.

 5          THE HEARING OFFICER:  Overruled.  He can state

 6   whether he knows or not.

 7          THE WITNESS:  I don't know what they did.

 8          Q.   (BY MR. HAEMMERLE):  But to be sure, that

 9   agreement was a one-year agreement; correct?

10          A.   Yes.

11          Q.   Was there anything about that agreement

12   that you assumed Mr. Morris could illegally use waters

13   to comply with that agreement?

14          A.   No.

15          Q.   Now, Mr. Morris' agreement also states that

16   in response to him not taking water out of the Curren

17   Tunnel he would be entitled to 6 cfs of credit.

18               Do you understand that?

19          A.   That's the request.

20          Q.   Okay.  But again, that's limited by what --

21   his legal right to use; correct?

22          A.   Yes.

23          Q.   All right.  Which is 2.4 cfs?

24          A.   From the Sandy Ponds, yes.

25          Q.   And the idea is to provide you actual use
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 1   of water out of the Martin-Curren Tunnel.

 2          A.   Yes.

 3          Q.   Do you understand that?

 4          A.   Yes.

 5          Q.   So if the tunnel is only flowing, say,

 6   1 cfs -- I'm going to ask you to assume that -- do you

 7   believe that Mr. Morris should be given credit beyond

 8   1 cfs under those circumstances?

 9          A.   There is actually some other reductions

10   that would have to come first, because there is

11   domestic use from a couple of the users with the same

12   priority dates.  And so that water should go to

13   domestic use first.  But less than the 1 cfs, yes.

14          Q.   Okay.  So it's limited by how much is

15   flowing out of the tunnel?

16          A.   Yes.

17          Q.   It's limited by Mr. Morris' legal rights to

18   use Sandy Pond water?

19          A.   Yes.

20          Q.   And it's limited, of course, by the Curren

21   Ditch weir and the senior users of 15 cfs?

22          A.   And season of use.

23          Q.   Okay.  Have you heard any testimony at all

24   how IGWA is to provide you water during the

25   nonirrigation season?
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 1          A.   No.

 2          Q.   Not one single one of the proposals you

 3   understand would do that; correct?

 4          A.   Correct.

 5          Q.   So the conditions you've just described,

 6   you would accept the Sandy Pipe mitigation proposal;

 7   correct?

 8          A.   Yes.

 9          Q.   And I believe the conditions you just

10   testified to are the very same conditions that

11   Mr. Brendecke suggested.

12          A.   Correct.

13          Q.   Moving on to No. 3 of the mitigation plan,

14   Mr. Courtney.

15               You're aware of the assignment of water

16   right 36-16976?

17          A.   I'm aware of the proposal for the

18   assignment of the water right, yes.

19          Q.   Mr. Courtney, have you had a chance to --

20   we understand -- we have protested this permit in a

21   whole separate proceeding; correct?

22          A.   Yes.

23          Q.   Have you had a chance to review this?

24          A.   Yes.

25          Q.   And Rangen has filed a competing claim for
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 1   the same water; is that true?

 2          A.   For the same water and for additional cfs,

 3   yes.

 4          Q.   Okay.  Let's kind of go down, scroll down

 5   through here.  Let's stop right there.

 6               Now, Mr. Courtney, do you understand the

 7   nature of use that IGWA is seeking to perfect on

 8   Rangen's property?

 9          A.   It's what's stated there, yes.

10          Q.   Okay.  They want a permit for fish

11   propagation on Rangen's property.

12               Do you see that?

13          A.   Yes.

14          Q.   Do you intend to voluntarily give IGWA

15   permission to access your property, to use your

16   property to raise fish?

17          A.   Absolutely not.

18          Q.   Do you see the mitigation for irrigation

19   component?

20          A.   Yes.

21          Q.   Are you aware that there's a whole lot of

22   water available for appropriation in the Curren Ditch

23   for the source of water of Billingsley Creek?

24          A.   I'm aware there's water, yes.

25          Q.   Available for irrigation purposes?
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 1          A.   No.

 2          Q.   Now, through here, true, Mr. Courtney, I

 3   believe IGWA has sought its right of eminent domain to

 4   take Rangen's property to accomplish these uses?

 5          A.   It's what they've stated, yes.

 6          Q.   Are you aware of any action that IGWA has

 7   taken to date to seek to condemn Rangen's property for

 8   those uses?

 9          A.   Not that I'm aware of, no.

10          Q.   Let's go to the horizontal well at the end.

11   Let's go to Exhibit 1060, actually.  I'm sorry.

12               Mr. Courtney, Mr. May has pulled up for us

13   Exhibit 1060, which I'll tell you is the SPF report.

14               Is that true?

15          A.   Yes.

16          Q.   Why did Rangen ask that this report be

17   created?

18          A.   At the time we were substantially short of

19   water, and we were exploring several different

20   proposals to increase our water flow.

21          Q.   And you obtained that proposal; correct?

22          A.   Yes.

23          Q.   I'll direct your attention to page 6 of

24   that report.

25               I take it Rangen considered the benefits of
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 1   the proposal?

 2          A.   Yes.

 3          Q.   And I take it Rangen considered the risks

 4   of the proposal?

 5          A.   Yes.

 6          Q.   Do you understand what the risks of the

 7   proposal were?

 8          A.   Yes.

 9          Q.   And Justin has pulled up a highlight.  Why

10   don't you read that for a moment.

11               Do you consider the risk would harm others?

12          A.   Yes.

13          Q.   And it would decrease the flow to the

14   Rangen facility itself?

15          A.   Yes.

16          Q.   Given the risks expressed in the SPF

17   report, did Rangen make a calculated decision not to

18   proceed with the horizontal well?

19          A.   Yes.

20          Q.   And you heard Dr. Brendecke's testimony

21   earlier today?

22          A.   Yes.

23          Q.   Did you hear about the risks that he

24   testified to?

25          A.   Yes.
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 1          Q.   In building a horizontal well, is it your

 2   desire to decrease flows to your neighbors?

 3          A.   No.

 4          Q.   Let's move on to the vertical well -- or

 5   vertical wells, over-the-rim delivery.

 6               Do you have any idea how that would work?

 7          A.   Conceptually.

 8          Q.   Specifically, do you have any idea how that

 9   would work?

10          A.   No.

11          Q.   Now, Mr. Budge has talked about the

12   necessity of developing redundant systems.

13               Do you understand that for those redundant

14   systems there would have to be redundant systems on

15   every single well involved?

16          A.   Yes.

17          Q.   And Mr. Budge I think said that it could be

18   made as safe as possible.

19               Do you remember Mr. Budge asking you those

20   questions?

21          A.   I remember --

22          Q.   Or perhaps it came from Mr. Brendecke.

23          A.   -- him asking Mr. -- or Dr. Brendecke, yes.

24          Q.   Do you have experiences with redundant

25   systems in any part of your career?
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 1          A.   Yes.

 2          Q.   And where was that?

 3          A.   At Cactus Pete's.

 4          Q.   Did they have redundant systems for their

 5   casino operations?

 6          A.   We did.  We had backup generators for the

 7   electrical system.

 8          Q.   And I take it those were evaluated and kept

 9   and maintained and that whole thing?

10          A.   Yes.

11          Q.   Did they work?

12          A.   No.

13          Q.   And what happened?

14          A.   We had a power outage relating to the

15   casino.  The backup generators did not start up, and we

16   had to dispatch security throughout the whole casino.

17          MR. RANDY BUDGE:  You know, I'm going to object

18   to this whole line of questioning.  This has no

19   relevancy to the plan proposed by IGWA talking about --

20   I've given considerable leeway.  But what Rangen did or

21   didn't do in the past is not relevant to what we

22   propose to do in the future.

23          THE HEARING OFFICER:  Sustained.  We need to get

24   through.

25          Q.   (BY MR. HAEMMERLE):  Now, again, to

0660

 1   summarize, Mr. Courtney, other than the proposal 1,

 2   which provides actual water -- you would agree to that;

 3   correct?

 4          A.   Yes.

 5          Q.   There's aspects of the Sandy Pipe you

 6   absolutely agree to?

 7          A.   Yes.

 8          Q.   But there's nothing in the other proposals

 9   that tell you how much water would be made available to

10   Rangen; correct?

11          A.   Correct.

12          Q.   And it doesn't tell you exactly how the

13   water would be made available to Rangen?

14          A.   Correct.

15          Q.   So as you sit here today, is there anything

16   that you can agree to?

17          A.   No. 1A through 1C and parts of the Sandy

18   Pipeline, yes.

19          Q.   And the other things you just can't

20   evaluate?

21          A.   Correct.

22          Q.   You don't know about the plans and you

23   don't know how much water would be provided?

24          A.   Correct.

25          Q.   And you would give IGWA reasonable access
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 1   if you understood those plans to access your property

 2   to investigate?

 3          MR. RANDY BUDGE:  Objection.  Leading.

 4          THE HEARING OFFICER:  Overruled.

 5          THE WITNESS:  Yes.

 6          MR. HAEMMERLE:  Thank you, Director.  I'm done.

 7          THE HEARING OFFICER:  Okay.  Mr. Lemmon, any

 8   questions for Mr. Courtney?

 9          MR. LEMMON:  No.

10          THE HEARING OFFICER:  Okay.  Redirect?

11          MR. RANDY BUDGE:  Just a couple questions.

12   

13                    REDIRECT EXAMINATION

14   BY MR. RANDY BUDGE:

15          Q.   In response to all of my questions about

16   access, you repeatedly said you would have to talk to

17   your lawyers first.  But in response to your attorney's

18   question, you just said you would give IGWA reasonable

19   access.

20               So which answer is correct, Mr. Courtney,

21   your answer that you would only give access upon

22   consulting with your lawyers that you repeatedly gave

23   me for over a half hour, or the answer now that we will

24   get reasonable access?

25          A.   No, my first answer was that I needed to
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 1   have more information to be able to make that

 2   evaluation.  I also agree that my statement on the

 3   response was correct.  I didn't repeat myself every

 4   single time to every one of your questions with the

 5   same response, that I --

 6          Q.   My question --

 7          A.   -- would have to have the information

 8   available so that I could make that determination.

 9          Q.   Up until the question of your attorney, I

10   have not seen any evidence or testimony in this case of

11   IGWA ever proposing to come on Rangen's property and

12   raise fish.

13               Can you point me to any testimony or any

14   exhibit, other than your attorney's interpretation of

15   the word "fish mitigation" on the application, that

16   suggested IGWA ever wants to raise fish on the Rangen

17   property?

18          MR. HAEMMERLE:  Object to the form of the

19   question.  The actual application is for fish

20   propagation.

21          MR. RANDY BUDGE:  Not by IGWA.

22          MR. HAEMMERLE:  That's your application.

23          MR. RANDY BUDGE:  Well, that's Counsel's

24   creative --

25          THE HEARING OFFICER:  Overruled.
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 1          MR. RANDY BUDGE:  -- interpretation of the

 2   application.

 3          THE HEARING OFFICER:  Overruled.  Let's go on.

 4          MR. RANDY BUDGE:  Okay.

 5          Q.   Is there any testimony that you've heard

 6   from any of the groundwater users or anyone else that

 7   suggests in any way that any groundwater users want to

 8   come on IGWA's property and raise fish?

 9          A.   From testimony, no.

10          Q.   Is there any -- other than your own

11   attorneys creative interpretation of one word on an

12   Application for Permit that Rangen protested, have you

13   seen any document or other exhibit in this case that

14   suggests that the groundwater users want to come on

15   Rangen's property and raise any fish?

16          A.   That was my interpretation of --

17          Q.   Your interpretation?

18          A.   Yes.

19          Q.   Well, let me dispel to you, we'll stipulate

20   in this record we have no interest in raising fish.

21               Did you not read the assignment where we

22   proposed to assign the entire permit to Rangen so it

23   could raise fish?

24          A.   You made the application before you made

25   the proposal to assign the application.
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 1          Q.   Well, if you'll look at the mitigation

 2   plan, Exhibit 1000, item 3 that I've talked to you

 3   about extensively, and your attorney has, it's entitled

 4   "Assignment of Water Right 36-16976 to Rangen."

 5               How could the groundwater users use a

 6   permit to raise fish on your property, if that was your

 7   interpretation, if we in fact are assigning it to

 8   Rangen?

 9          MR. HAEMMERLE:  Object to the characterization

10   of that as a water right.  It's not a water right until

11   it's perfected.

12          THE HEARING OFFICER:  Overruled.  Both parties

13   have referred to the application as a permit or various

14   forms of a water right.  I understand what's being

15   asserted.

16               Mr. Budge.

17          Q.   (BY MR. RANDY BUDGE):  You made a statement

18   in response to one of Counsel's questions that you

19   don't want to decrease any flows that would injure your

20   neighbors.  He was referring to the pumpers on the --

21   above the rim, I assume.

22               Do you consider the groundwater users who

23   are within the curtailment area to be your neighbors?

24          A.   Some of them.

25          Q.   What about the 14 cities that are subject
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 1   to the curtailment order, do you consider them to be

 2   neighbors?

 3          A.   No.

 4          Q.   You don't consider them your neighbors?

 5          MR. HAEMMERLE:  Objection.

 6          THE HEARING OFFICER:  Sustained.

 7          MR. HAEMMERLE:  We're never going to get through

 8   this.

 9          THE HEARING OFFICER:  Yeah, I don't think we

10   need to have an interpretation of who are neighbors and

11   who are not, Mr. Budge.

12          Q.   (BY MR. RANDY BUDGE):  Some neighbors

13   you're happy to curtail and some not; correct?

14          MR. HAEMMERLE:  Objection.

15          THE HEARING OFFICER:  Sustained.  Let's not go

16   along this line anymore, Mr. Budge.

17          MR. RANDY BUDGE:  Okay.

18          Q.   Well, one final question, Mr. Courtney:

19   Would you buy an unconstructed fish farm without first

20   having an opportunity to see a feasibility study?

21          A.   Buy an unconstructed one?

22          Q.   Yeah.

23          A.   I don't know.  I don't know the particulars

24   to it.

25          Q.   Would you buy an unconstructed fish
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 1   facility if you hadn't had an opportunity to see

 2   complete engineering designs?

 3          MR. HAEMMERLE:  I'm going to object to this line

 4   of questioning.  It --

 5          THE HEARING OFFICER:  Sustained.

 6          MR. HAEMMERLE:  It's a waste of time, first of

 7   all.

 8          THE HEARING OFFICER:  Sustained.

 9          MR. RANDY BUDGE:  No further questions.

10          THE HEARING OFFICER:  Okay.  More questions,

11   Mr. Haemmerle?

12          MR. HAEMMERLE:  None.

13          THE HEARING OFFICER:  Okay.  Mr. Lemmon?

14          MR. LEMMON:  No.

15          THE HEARING OFFICER:  Okay.  Mr. Courtney,

16   you're finished.

17               Let's take five to ten minutes and then

18   we'll come back.

19               Is that your last witness, Mr. Budge?

20          MR. RANDY BUDGE:  Yes.

21          THE HEARING OFFICER:  Okay.  So you rest your

22   presentation of evidence?

23          MR. RANDY BUDGE:  We have no further evidence to

24   present.

25          THE HEARING OFFICER:  Okay.
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 1          MR. RANDY BUDGE:  And I believe that -- we can

 2   go off the record here, but I think we just have one

 3   witness, Mr. Brockway.

 4          MR. HAEMMERLE:  That's it.

 5          MR. RANDY BUDGE:  We may propose to go straight

 6   through that would enable us to get Dr. Brendecke to a

 7   plane.  Unless you expect to be a long time with him.

 8          MR. HAEMMERLE:  What's that?

 9          MR. RANDY BUDGE:  Do you expect a long time with

10   Brockway?

11          MR. HAEMMERLE:  I don't think so.

12          MR. MAY:  I don't expect -- we don't expect a

13   long time with Dr. Brockway.

14          MR. RANDY BUDGE:  Why don't we just go straight

15   through without a noon break so we could get Brendecke

16   to his plane.

17          MR. MAY:  I don't know that we have even after

18   noon.  I believe we have til noon.

19               Correct?

20          THE HEARING OFFICER:  Well, I told you noon.  I

21   have a fixed one o'clock appointment that I need to go

22   to.  We can take a late --

23               Let's go off the record, Jeff.

24               (Recess.)

25          THE HEARING OFFICER:  Okay.  We are back on the
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 1   record.

 2               And IGWA has rested presentation of their

 3   evidence.

 4               Mr. May.

 5          MR. MAY:  Before we begin, could I just ask a

 6   couple of questions about the documents that we were

 7   talking about and what we might be getting and when.

 8          THE HEARING OFFICER:  That would be fine.

 9   Garrick and I just talked about when we might introduce

10   them.  We could do that now, if you want.  But we

11   thought maybe we'd save it until the end.

12               What we have is we have a map and an

13   attached sheet that shows both the boundaries, at least

14   in our .shp files of the North Side Canal Company, as

15   well as .shp files for the Candy, Musser, and Morris

16   properties.

17          MR. MAY:  Okay.

18          THE HEARING OFFICER:  And then we have I think

19   two sets of discs with the data, so --

20          MR. MAY:  Okay.

21          THE HEARING OFFICER:  -- they're CDs.

22          MR. MAY:  And this is now data with regard to

23   the Curren Tunnel, potentially?

24          THE HEARING OFFICER:  I don't think it's new

25   data.  It would be data through I think 2013.  I don't
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 1   think we have '14 data in them.

 2          MR. HAEMMERLE:  Are there any water rights

 3   shares that show the right to irrigate the Musser,

 4   Candy, Morris properties beyond what we put in the

 5   record currently?

 6          THE HEARING OFFICER:  No.

 7          MR. HAEMMERLE:  Okay.

 8          THE HEARING OFFICER:  All we're doing is showing

 9   that at least those properties are within the

10   boundaries of the North Side Canal Company.  And that

11   may or may not be important, but we thought it was

12   information that the parties needed to have at their

13   disposal, because I'm not aware that there's been any

14   discussion of this subject.

15          MR. HAEMMERLE:  I think that's an important

16   issue to clarify.

17          THE HEARING OFFICER:  Yeah.

18          MR. MAY:  Director, can I just ask you, on the

19   disc you said it's not new data.

20               Is it a revision of some of the data that

21   we've got that's, for instance, Exhibit 2045, which is

22   the Martin-Curren Tunnel?

23          MR. BAXTER:  It's the data that's been

24   previously provided to the parties related to the

25   recorded water levels out of the white pipe.
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 1          MR. MAY:  Okay.  So it is in addition to this?

 2          THE HEARING OFFICER:  Yeah.  It contains both

 3   those pieces of information, Curren Tunnel measurements

 4   and reported flows in the PVC pipe.

 5          MR. MAY:  Okay.

 6          MR. HAEMMERLE:  Does it say where that measuring

 7   device is located on that white pipe?  Does anyone

 8   know?

 9          MR. BAXTER:  It's my recollection that through

10   the depositions in the Rangen proceeding there was

11   discussions about the transducer and how the Department

12   takes measurements.  I believe Tim Luke testified as to

13   some of that information previously.

14          THE HEARING OFFICER:  We can go off the record

15   and have a discussion, but I'd like to get through the

16   testimony.

17          MR. HAEMMERLE:  Yeah, let's rock.

18          MR. MAY:  Let's get Dr. Brockway on.  And I

19   don't think it's going to change anything.  It may just

20   clarify something he's got.

21          THE HEARING OFFICER:  Yeah.  Okay.  Mr. Budge.

22          MR. RANDY BUDGE:  Before we broke, I indicated

23   we would mark as Exhibits 1097 and 1098, the Notice of

24   Violation Cease-and-Desist Order and the Consent Order

25   Agreement.  I acknowledge that the Hearing Officer took
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 1   judicial notice of those and proposed to make an

 2   exhibit of those and have them admitted for judicial

 3   notice purposes so we have a complete record with

 4   everything else.

 5               (Exhibits 1097 and 1098 marked.)

 6          THE HEARING OFFICER:  Mr. Haemmerle, you stated

 7   earlier you object.

 8          MR. HAEMMERLE:  I do object on relevance.

 9               Is the Director's stay order also made a

10   part of this record on --

11          MR. RANDY BUDGE:  Yes.  1098.

12          MR. TJ BUDGE:  No.

13          MR. HAEMMERLE:  No?

14          MR. TJ BUDGE:  No.  You mean the stay of the

15   curtailment?

16          MR. HAEMMERLE:  Yeah.  Is the stay of the

17   curtailment a record of this?

18          MR. TJ BUDGE:  That would be fine.

19          MR. RANDY BUDGE:  We stipulate to that as well.

20          THE HEARING OFFICER:  They are Department

21   documents.  So rather than taking notice of them, I'll

22   receive them into evidence over the objection.

23               Thank you.

24               (Exhibits 1097 and 1098 received.)

25          MR. HAEMMERLE:  I think Exhibit 1098, we
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 1   stipulated to the admission of that document as well.

 2          MR. MAY:  1099.

 3          MR. HAEMMERLE:  Whatever the stay on the

 4   curtailment.

 5               Is that Exhibit 1099?

 6          MS. BRODY:  No.

 7          MR. RANDY BUDGE:  Correct.

 8          MR. MAY:  That's their next one.

 9          THE HEARING OFFICER:  Either way.  It's in the

10   record.

11          MR. HAEMMERLE:  Fine.

12          THE HEARING OFFICER:  Okay.

13          MR. BAXTER:  Can we identify what exhibit

14   numbers they were again?

15          MR. TJ BUDGE:  1098 is the cease -- excuse me,

16   1097 is the cease-and-desist order.  1098 is the

17   consent order.  I'm not sure --

18          MR. RANDY BUDGE:  And agreement.  And I marked

19   those exhibits and have them there in front of you.

20          MR. TJ BUDGE:  And then 1099 would be the stay

21   of the curtailment order.

22               (Exhibit 1099 marked.)

23          MR. HAEMMERLE:  Since they're all coming in -- I

24   objected to ours, but I don't object to those documents

25   coming in.
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 1          THE HEARING OFFICER:  Okay.  They're received

 2   into evidence.

 3               (Exhibit 1099 received.)

 4          THE HEARING OFFICER:  Mr. May, call

 5   Dr. Brockway?

 6          MR. MAY:  Thank you, Mr. Director.

 7               We call Dr. Brockway.

 8          THE HEARING OFFICER:  Raise your hand, please.

 9   

10                    CHARLES E. BROCKWAY,

11   having been called as a witness by Rangen, Inc., and

12   duly sworn to tell the truth relating to said cause,

13   testified as follows:

14   

15          THE HEARING OFFICER:  Thank you.  Please be

16   seated.

17   

18                     DIRECT EXAMINATION

19   BY MR. MAY:

20          Q.   Good morning, Dr. Brockway.

21          A.   Good morning.

22          Q.   Could you please state your name and spell

23   your last name for the record, please.

24          A.   It's Charlies E.  Brockway,

25   B-r-o-c-k-w-a-y.

0674

 1          Q.   Dr. Brockway, what degrees do you hold?

 2          A.   I have a bachelor's degree in civil

 3   engineering, a master's degree in water resources

 4   engineering, and a Ph.D. in water resources

 5   engineering.

 6          THE HEARING OFFICER:  Mr. Budge, can we

 7   stipulate to the expertise of Dr. Brockway?

 8          MR. RANDY BUDGE:  We can so stipulate.

 9          MR. MAY:  Thank you.

10          THE HEARING OFFICER:  Thank you.

11               I'm trying to get through this.

12          Q.   (BY MR. MAY):  Dr. Brockway, in this

13   particular case what were you asked to do?

14          A.   In just this case?

15          Q.   With regard to this mitigation plan

16   proceeding.

17          A.   My understanding is I was asked to -- to

18   evaluate the mitigation plan that was submitted by IGWA

19   in response to the order from the prior hearing for

20   curtailment or mitigation for Rangen.

21          Q.   And did you do that, Dr. Brockway?

22          A.   I did do that.  I looked over the

23   mitigation plan and the various elements with the idea

24   to evaluate it hydrologically and hydraulically as to

25   whether the various components of that plan met the --
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 1   what the order required as far as water at the tunnel

 2   or new water or whatever.

 3               And I will say in general that the document

 4   I received in fact is really not a plan.  It's a list

 5   of potential components that might be utilized to meet

 6   the requirements of a plan.

 7          Q.   And generally with regard to those

 8   components, were you able to review their feasibility

 9   reports?

10          A.   Well, I could review what was submitted,

11   but I could not really determine sufficiently whether

12   those components really provided water, would provide

13   water, and certainly not -- I was not able to quantify

14   what -- how much water might come from those

15   components.

16          Q.   And I want to make sure that we separate

17   out a little bit the various components that we're

18   talking about, because I understand that there likely

19   are some components that you were able to do some

20   analysis of.  I'd like to first -- or your attention

21   first to some analysis that you may have seen,

22   Exhibit 1025 from Ms. Sukow.

23               Have you seen this document?

24          A.   Yes.

25          Q.   And were you able to review Exhibit 1025?
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 1          A.   Yes.

 2          Q.   Okay.  And with regard to the analysis that

 3   Ms. Sukow has done regarding this document, do you

 4   generally have any issues with the process that was

 5   used to create this document?

 6          A.   No.  The process, the model that was used

 7   in evaluating it, I'm familiar with that.  And I know

 8   what Ms. Sukow went through, and the procedure and the

 9   protocol that was used.

10               And I don't have any problem with what she

11   did or the results.  I did have a question about, you

12   know, whether the recharge for southwest Idaho should

13   be counted.

14          Q.   Okay.

15          A.   But it's not very big.

16          Q.   Okay.

17          A.   So in general, I don't have a problem with

18   that.

19          Q.   Okay.  And in general, with regard to

20   what's up here, you would accept these numbers that

21   Ms. Sukow did; correct?

22          A.   Yes.

23          Q.   Now, you mentioned recharge.

24               With regard to recharge and credits, what

25   is your understanding of -- well, do you have
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 1   familiarity with credits for recharge being given?

 2          A.   Yes.

 3          Q.   And is it generally a requirement for that

 4   credit that the entity seeking credit would have

 5   ownership of the water?

 6          A.   Well, my understanding in reviewing what

 7   this state has done and what SWID has done and other

 8   entities relative to aquifer enhancement, there have

 9   been various programs that have been implemented and

10   beneficial results documented, but in my opinion if an

11   entity does recharge, builds the facilities, finds the

12   water, or uses their water or whatever, they ought to

13   get credit for the recharge.

14               But there's a lot of things relative to

15   recharge that have happened on the ESPA where specific

16   entities have -- have initiated the plan or the

17   project, and perhaps other entities would like to take

18   credit for it.  I think you should only get credit for

19   what you paid for or you initiated or you made happen.

20          Q.   Dr. Brockway, I understand that Ms. Sukow's

21   analysis -- and I discussed this with Dr. Brendecke --

22   was done running the model at steady state.

23               Is that correct?

24          A.   Yes.

25          Q.   Okay.  And it's my understanding that
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 1   steady state would not give you any information about

 2   what would occur in a particular year.

 3               Is that correct?

 4          A.   It will not.

 5          Q.   Did you make any -- did you do any

 6   investigation with regard to the mitigation plan that

 7   was proposed and the inputs that Ms. Sukow used to

 8   create her steady-state result to come up with a result

 9   that would tell you what would happen in a given year?

10          A.   Yes.  We in fact reran some of Ms. Sukow's

11   runs that were portrayed in the previous exhibit to

12   make sure we could duplicate them and do the same

13   thing.

14               And then --

15          Q.   Let me stop you for just a second.

16               When you say to make sure that you could

17   duplicate it and do the same thing, you mean you ran it

18   at steady state to see if you came up with the same

19   results?

20          A.   Yes.

21          Q.   And did you?

22          A.   And we did.

23          Q.   And then what did do you?

24          A.   Then there was a part of the order that

25   talked about furnishing -- if IGWA was to furnish

0679

 1   direct flow of water, that they had to meet certain

 2   levels of enhancement for the first five years.  And

 3   there was a question about that relative to what do

 4   some of these components give us on a transient run of

 5   the model.  So we ran the model in a transient mode.

 6          Q.   And what did you do to set up the model so

 7   that you could run it in a transient mode?

 8          A.   Well, you have to use the full -- the full

 9   dataset.  You have to run the model, and not just use

10   the response functions for steady state that have been

11   generated.

12               So we ginned up the whole model and ran it

13   in the transient mode.  You have to run it twice to get

14   to some differences.  But we did run it in the

15   transient mode.  And we compared that with what the

16   direct flow requirements were.  And I think that's what

17   you have on the board.

18          Q.   Okay.  So I've got on the board

19   Exhibit 2071.

20               Could you identify 2071.

21          A.   That's plots of -- well, the transient run

22   that I talked about.  And then we've also plotted on

23   there, both tabular and otherwise, the required

24   mitigation under the order for the five years, I think

25   it is, or four years.
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 1          Q.   And I'd like to focus in here, if I can, on

 2   the -- kind of the legend here.

 3               Just so that we can see what's going on,

 4   with regard to these various lines, you created, it

 5   looks like where I've got the pointer here, a dashed

 6   line for proposed IGWA conversions.

 7          A.   Yes.

 8          Q.   Okay.  And so what does that dashed line

 9   represent?

10          MR. TJ BUDGE:  Objection.  Relevance and

11   misleading.

12          THE HEARING OFFICER:  Overruled.

13          THE WITNESS:  The dashed -- the dashed lines on

14   the bottom of that chart are the result of running the

15   proposed --

16          Q.   (BY MR. MAY):  Dr. Brockway, can I

17   interrupt you?

18          A.   Yeah.

19          Q.   Because I think TJ's objection, there was

20   an additional foundation point that I need to raise to

21   address what I think was TJ's objection that I didn't

22   catch, and it's partially valid.

23               Dr. Brockway, does this represent all of

24   the data that's on Exhibit 1025?  In other words, did

25   you include all of the Southwest Irrigation District on
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 1   here?

 2          A.   We did, yes.

 3          Q.   On this particular exhibit, Southwest

 4   Irrigation District?

 5          A.   Yes.

 6               You mean --

 7          Q.   I'm talking on Exhibit 2071, did you, in

 8   addition to the IGWA acres that are calculated --

 9          A.   Oh, no, no, no.

10          Q.   -- on Exhibit 1025, did you also make an

11   analysis with regard to Southwest Irrigation District?

12          A.   We did, but that's not on here.

13          Q.   Okay.  So this just represents the IGWA

14   side of Exhibit 1025?

15          A.   Yes.  This is the groundwater model run as

16   represented by -- by the -- for instance, the red line

17   along the bottom is the result of running ESPAM-2.1

18   model in transient mode using the input that's claimed

19   for CREP by IGWA.

20          MR. TJ BUDGE:  Objection.

21               Director, may I inquire of the witness in

22   further aid of objection?

23          THE HEARING OFFICER:  Yes.

24   ///

25   ///
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 1                    VOIR DIRE EXAMINATION

 2   BY MR. TJ BUDGE:

 3          Q.   Dr. Brockway, do you understand that Rangen

 4   has consented to the calculation of mitigation credits

 5   on a steady-state basis?

 6          A.   Yes.

 7          Q.   And your testimony today is that your graph

 8   up here as Exhibit 2071 does not include the recharge

 9   activities of Southwest Irrigation District?

10          A.   Well, the line that says "IGWA CREP"

11   certainly doesn't.  And the "Proposed IGWA conversions"

12   doesn't.

13          Q.   So does this not account for any of

14   Southwest Irrigation District's mitigation activities?

15          A.   The -- the transient model, the blue

16   diamonds has all of it in it.

17          Q.   Okay.  You've depicted on this graph what

18   is reported there as being IGWA CREP and IGWA

19   conversions.

20               I just want to make clear, your graph does

21   not show the effect of Southwest Irrigation District,

22   CREP, or conversions or recharge; is that correct?

23          A.   It doesn't show that separately, no.

24          Q.   And I also see that in year zero you --

25   your graph depicts no credit for conversions, CREP, or
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 1   recharge activities; is that right?

 2          A.   That's right, yeah.

 3          Q.   So you have not taken into account the

 4   recharge, conversion, and CREP efforts that have

 5   happened for the last six or seven years?

 6          A.   No.  Remember, this is a groundwater model

 7   run.

 8          Q.   I understand.

 9          A.   And you have to start it out in the

10   steady-state run.  You have to assume that what was

11   happening at the beginning is going to happen for 150

12   years.

13          Q.   I understand that.  But your graph does not

14   reflect any credit, either for what Southwest has done

15   or IGWA has done or Goose Creek Irrigation District,

16   for the six or seven years leading up to the date of

17   curtailment; is that right?

18          A.   It does not go back and attempt to model

19   those types of events prior to the time of starting the

20   model.

21          MR. MAY:  Can I --

22          MR. TJ BUDGE:  Director, my objection is that

23   this graph is equally, if not more, misleading than the

24   Sandy Ponds recharge.  This purports to depict the

25   comparison of mitigation activities to what's required,
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 1   and it doesn't take account for anything Southwest has

 2   done, even from the date of curtailment, and nor does

 3   it take into account what was done for the six or seven

 4   years prior.  I think it's misleading to have that in

 5   the record.

 6          THE HEARING OFFICER:  Okay.  Mr. May I don't

 7   think has yet offered this exhibit.  I think we were in

 8   a foundational set of questions here.  I think the

 9   objection is premature.

10          MR. TJ BUDGE:  But can he ask the witness about

11   the substance of the graph without bringing it into the

12   record?  That was the objection that we have.

13          MR. MAY:  Can I just address a couple of things,

14   because this is not offered in an attempt to take away

15   any credit for Southwest irrigation District or

16   anything?

17          THE HEARING OFFICER:  Sure.

18   

19                CONTINUED DIRECT EXAMINATION

20   BY MR. MAY:

21          Q.   Dr. Brockway, this, I understand, was

22   prepared with the information that you had.

23               Correct?

24          A.   That's right.

25          Q.   And, Dr. Brockway, I would understand that
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 1   this particular transient run was made solely with an

 2   effort to show what the transient run would look like

 3   with regard to the data for those three specific things

 4   that are set out on Ms. Sukow's table.

 5               Correct?

 6          A.   That's right.

 7          Q.   And no attempt is made to try and say that

 8   no credit should be given for Southwest Idaho -- or

 9   excuse me, Southwest Irrigation District, it's just an

10   attempt to show relatively what a transient run would

11   look like given the information that was available?

12          A.   That's right.

13          Q.   And in that regard, did you follow, in

14   running the same run with these three sets of input

15   data, the same procedures that Ms. Sukow run, with the

16   exception it was done as a transient run?

17          A.   Yes.

18          MR. MAY:  And with those explanations and

19   foundation, Director, I would offer Exhibit 2071.

20          THE HEARING OFFICER:  Okay.  Mr. Budge?

21          MR. TJ BUDGE:  I'll renew my objection on the

22   grounds of relevance, because Rangen stipulated to

23   steady-state calculations, and also, again, on the

24   point of it being misleading.  What Mr. May has

25   explained is they're trying to compare the steady-state
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 1   curtailment run with the steady-state mitigation

 2   benefits.

 3               And what's just been explained is their

 4   steady state -- their representation of steady-state

 5   curtailment benefits does not include anything that

 6   Southwest has done from the date of curtailment, nor

 7   does it include all the mitigation that's happened for

 8   years prior.  So I really think the portion of the

 9   exhibit purporting to depict mitigation benefits is

10   very misleading.

11          MR. MAY:  Director, may I respond?

12          THE HEARING OFFICER:  Let me just address it,

13   Mr. May.

14               Mr. Budge, in the order that I issued at

15   the end of January, there were two components that

16   could satisfy the mitigation obligation that could be

17   implemented in lieu of curtailment:  And one was that

18   activities provide a steady-state mitigation of

19   9.1 cfs; the other was delivery of water in this year,

20   2014, of 3.4.

21               And just because of the two components,

22   there is, from my perspective, a need to look at

23   steady-state conditions and transient conditions both.

24   And in fact, at the end the information that we're

25   distributing, that I've talked to the parties about,
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 1   will enhance either the ability of the parties or the

 2   Department -- and I apologize we've not run those

 3   transient runs, but they will enhance the ability of

 4   the Department to simulate what IGWA has done in the

 5   past.  And I will tell the parties we intend to do it.

 6               Now, the question was posed to Department

 7   staff, can we get it done before the end of the

 8   hearing.  And the answer is no.  And I apologize.

 9               So it's something that I'll need to augment

10   the record with.  But the parties need to be on notice

11   that we intend to run those transient simulations and

12   determine, based on past activities that we've

13   recognized in contested cases before the Department,

14   what those transient values are, starting in 2005 when

15   we started with the records.  So we got to have both.

16   And in my opinion, they're both relevant.

17               What Dr. Brockway has done here, in my

18   opinion, is an attempt at modeling transient impacts.

19   But I also recognize that they don't -- they don't

20   include all of that information and data that we have.

21   So I hope that helps the perspectives of the parties

22   and we won't quibble over it.

23               So given the qualifications that you

24   pointed out, Mr. Budge, I'll overrule the objection,

25   and we'll go on.
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 1               (Exhibit 2071 received.)

 2          THE HEARING OFFICER:  Mr. May.

 3          MR. MAY:  Thank you, Director.  That was

 4   precisely the reason for the...

 5          THE HEARING OFFICER:  Yeah.

 6          Q.   (BY MR. MAY):  Dr. Brockway, I'm going to

 7   show you what's been marked as Exhibit 2073.

 8               Do you recognize what I've just put on the

 9   screen as Exhibit 2073?

10          A.   Yes.

11          Q.   And what is that?

12          A.   That is a compilation of the Curren Tunnel

13   discharge by month for 2013.  And it's just plotted to

14   show the seasonal variability in the flow from the

15   Curren Tunnel.

16          Q.   And what data is that created from?  And I

17   might just represent down here that you see two sheets,

18   one of which says "1993 to the present."

19          A.   Yeah, the red line --

20          Q.   Do you recognize that?

21          A.   The previous chart is data from this chart,

22   the red line, computed on a monthly basis instead of a

23   daily basis.

24          Q.   Okay.  And so this chart here represents

25   the same data, just calculated in a different manner,
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 1   just on an average monthly basis; correct?

 2          A.   Yes.  It's the same data.

 3          MR. MAY:  Director, I would move for the

 4   admission of Exhibit 2073.

 5          THE HEARING OFFICER:  Mr. Budge?

 6          MR. TJ BUDGE:  No objection.

 7          THE HEARING OFFICER:  Mr. Lemmon?

 8          MR. LEMMON:  No objection.

 9          THE HEARING OFFICER:  Okay.  The document marked

10   as Exhibit 2073 is received into evidence.

11               (Exhibit 2073 received.)

12          Q.   (BY MR. MAY):  I'm going to direct your

13   attention, Dr. Brockway, to Exhibit 2069.

14               Do you recognize Exhibit 2069, despite the

15   fact that it's very small up there?

16          A.   I think I know what that is.

17          Q.   Okay.  I'll try and highlight a little bit

18   of that.

19               Do you recognize that?

20          A.   Yes, I do.

21          Q.   And, Dr. Brockway, what is Exhibit 2069?

22          A.   That's a compilation of all of the water

23   rights on file with the IDWR database on Billingsley

24   Creek.  And I've sorted it by priority so that the --

25   the first entry, 36-16198, is the last -- the most
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 1   junior priority on Billingsley Creek.  And that goes

 2   from -- essentially from the headwaters of Billingsley

 3   Creek and Curren Tunnel clear to the Snake River.

 4          Q.   I notice everyone is squinting.  Let me see

 5   if I can get it a little bit bigger.

 6               They're sorted by priority based on the

 7   earliest or the latest?

 8          A.   Well, the latest priority is at the top,

 9   and the earliest priority is at the bottom.

10          Q.   1880 is the latest priority?

11          A.   Oh, I'm sorry.  I was looking at the decree

12   date.

13               No, they're sorted by earliest to latest.

14          Q.   Okay.  And you created this table yourself,

15   Dr. Brockway?

16          A.   Yes.

17          Q.   Okay.  Directly from the Department's

18   database?

19          A.   Yes.

20          Q.   I notice if you look here on the second

21   page there's some highlighted rights here.

22          A.   Yes.

23          Q.   Okay.  And I'll try and zoom in here so you

24   can try -- what does the yellow highlighting indicate?

25          A.   The yellow are the water rights that are

0691

 1   listed for diversion from Billingsley Creek into the

 2   Curren Ditch.

 3          Q.   Okay.  So the yellow highlighted rights are

 4   rights that are associated with the Curren Ditch?

 5          A.   Yes.

 6          Q.   Okay.  And the rights that are highlighted

 7   in red?

 8          A.   Those are -- that's -- well, the Candy and

 9   Morris and one Rangen right from the Martin-Curren

10   Tunnel.

11          Q.   And you do have a column here, I

12   understand.  I just wasn't over there.

13               There's a column that indicates where the

14   rights are; correct?

15          A.   Yes.  Those are the ditches emanating from

16   Billingsley Creek where the water rights are authorized

17   to be diverted.

18          MR. MAY:  Director, I would offer Exhibit 2069.

19          THE HEARING OFFICER:  Mr. Budge?

20          MR. TJ BUDGE:  May I ask the witness a few

21   questions?

22   

23                    VOIR DIRE EXAMINATION

24   BY MR. TJ BUDGE:

25          Q.   Dr. Brockway, how did you determine which
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 1   ditches each water right's diverted into?

 2          A.   Well, usually on the water right, maybe not

 3   on the database water right, but on the decree or

 4   somewhere in the backfile you can find the diversion

 5   ditch or point on Billingsley Creek.

 6          Q.   Did you review the watermaster binders that

 7   have been submitted into evidence in this case that

 8   designates which water rights go into which ditch?

 9          A.   I did not review that.

10          MR. TJ BUDGE:  I don't object to the document

11   coming into evidence, on condition that recognize we

12   already have evidence of what water rights are

13   delivered through which ditches.  And to the extent

14   there's any conflict with those, we would defer to the

15   watermaster's records.

16          THE HEARING OFFICER:  Okay.  Mr. Lemmon, any

17   objection?

18          MR. LEMMON:  No objection.

19          THE HEARING OFFICER:  With the stated

20   qualification, the document marked as Exhibit -- and I

21   believe this is 2069; is that correct, Mr. May?

22          MR. MAY:  Yes, Director.

23          THE HEARING OFFICER:  -- is received into

24   evidence.

25               (Exhibit 2069 received.)
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 1                CONTINUED DIRECT EXAMINATION

 2   BY MR. MAY:

 3          Q.   Dr. Brockway, I'm showing you on the screen

 4   here what's been marked as Exhibit 2075.

 5               Do you recognize this?

 6          A.   Yes.

 7          Q.   Okay.  And can you tell me what this is.

 8          A.   Well, I was asked to take a look at the

 9   authorized water rights for the irrigation rights from

10   the Martin-Curren Tunnel and also from the -- from the

11   Sandy Ponds.

12          Q.   And these are rights held by Butch Morris?

13          A.   Yes.

14          Q.   Okay.  And what does this document

15   represent?  What did you do with that review?

16          A.   Well, my attempt was to determine what --

17   there are some overlaps in the water rights, both with

18   place of use and with the diversion allowed.  And I

19   wanted to find out if there were any conflicts or there

20   were any constraints to what could be diverted from --

21   from the Sandy Ponds and/or the Curren Tunnel.

22               So the first three rights are Morris rights

23   from the Martin-Curren Tunnel that, in evaluating those

24   rights, have no limits or overlaps connected with other

25   water rights.  So those three rights are unencumbered
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 1   by any kind of constraint or condition.

 2               The second set -- the 134 and 135D, 10141A,

 3   and the 08723 -- are linked by some constraints.  The

 4   36-08723 is the wastewater right held by Mr. Morris

 5   from the Sandy Ponds.

 6          Q.   And if I was to pull up that water right --

 7   and I believe it's 2041.

 8               2041 has been admitted, hasn't it, Garrick?

 9          MR. TJ BUDGE:  Yes.

10          THE WITNESS:  If we look at conditions 2 and 3,

11   I think they'll --

12          Q.   (BY MR. MAY):  So conditions 2 and 3 on

13   the --

14          A.   Those are important, yeah.

15          Q.   Okay.  And how does conditions 2 and 3

16   relate to your calculations there in the middle?

17          A.   Well, condition 2 is a condition that's

18   normally put on most irrigation water rights that

19   limits the diversion under that right to more -- no

20   more than 2/100ths of a cfs per acre.  That's an inch

21   per acre.

22               Condition 3 on this right, which is a

23   wastewater right, is used in conjunction with 36-134D

24   and 135D and 10141A.  And that condition is that when

25   these -- the water authorized by these rights is used,
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 1   that the combined use shall not exceed 3.98 cfs and the

 2   irrigation of 143 acres.

 3          Q.   And so how did you represent or what did

 4   you do with that information for the middle part of

 5   that table that I've got highlighted on there?

 6          A.   Well, what it says is with that constraint,

 7   the 3.98 cfs, that if you use all four of these rights

 8   on the same authorized place of use, which they all

 9   have the same, that you'll be limited to 3.98 cfs.

10               But if you add up the authorized diversion

11   rates by those four rights, you get more than 3.98.  So

12   I believe that that condition on the wastewater right

13   limits what you can legally apply to those 143 acres.

14          Q.   And the bottom section here, what does that

15   represent?

16          A.   Well, the bottom section purports to show

17   what the maximum flow that could be put on those

18   143 acres is.

19               The first -- the first four rights out of

20   the Martin-Curren Tunnel are not limited by anything.

21   The 134D, or the 143-acre rights, I believe would be

22   limited to the 1.58 cfs.  So the total is 3.65.

23          Q.   And that 1.58 is represented here; correct?

24          A.   Yes.

25          Q.   Okay.
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 1          A.   The condition on 08723 essentially says you

 2   can't -- you can't divert from the two red rights, the

 3   135D and the 1041A because of that limitation on the

 4   discharge condition.

 5          MR. MAY:  Director, I would move for the

 6   admission of Exhibit 2075.

 7          THE HEARING OFFICER:  Mr. Budge?

 8          MR. TJ BUDGE:  I apologize.  I do have an

 9   objection that may be able to resolve with some further

10   questioning of the witness.

11          THE HEARING OFFICER:  Okay.

12   

13                    VOIR DIRE EXAMINATION

14   BY MR. TJ BUDGE:

15          Q.   Dr. Brendecke, did you personally prepare

16   this -- Dr. Brockway, did you personally prepare this

17   document labeled as Exhibit 2075?

18          A.   No.

19          Q.   Who prepared it?

20          A.   I'm not sure.  I think it may have been

21   either Justin or Mr. Haemmerle.

22          Q.   So one of Rangen's attorneys handed this to

23   you?

24          A.   It was e-mailed to me.

25          Q.   E-mailed it to you.
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 1               Did you go back and look at the current

 2   Department water right reports for every one of the

 3   water rights that are listed on this?

 4          A.   I did.  I pulled every one of them.

 5          Q.   So you went and verified all of the data

 6   that's on this document?

 7          A.   I did, yes.

 8          Q.   Fair enough.  And I'm a little confused by

 9   the labeling on this.  The top three rights say

10   Martin-Curren Tunnel water rights.

11          A.   They are.

12          Q.   Those are water rights that have their

13   source as the Martin-Curren Tunnel?

14          A.   Yes.

15          Q.   And then the second section relates to

16   combined use, but these water rights are not all

17   Martin-Curren Tunnel water rights; is that correct?

18          A.   They are not.

19          Q.   So water right 36-08723 is a Sandy Ponds

20   water right?

21          A.   Yes.

22          Q.   And the other three, 134D, 135D, and 1014A

23   are Martin-Curren Tunnel rights?

24          A.   Yes.

25          Q.   Are those rights all owned by Morris?
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 1          A.   Yes.

 2          Q.   So this document doesn't include any of the

 3   water rights for Musser or Candy?

 4          A.   No.

 5          Q.   And I am also confused by the total

 6   combined diversion limit you show at the bottom of

 7   3.65.

 8               Is the 75 acres referred to in the top

 9   three rights, is that one part of the 143 acres

10   referenced in the middle section of water rights, or is

11   that a separate parcel of land?

12          A.   I don't know if there's any -- I don't

13   remember if there's any overlap there or not.  The

14   143 acres, as specified as place of use for the center

15   rights, the 134D, 135D, 10141A, and 86 -- 872- --

16   whatever that is, those 143 acres are the same exact

17   acres.

18          Q.   Okay.

19          A.   So the place of use for all of those four

20   rights is the 143 acres.

21          Q.   Okay.  So those are one parcel of land,

22   143 acres.

23               The top three rights that say 75 acres,

24   those are a separate parcel of land; right?

25          A.   I don't remember.  I can look it up,
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 1   though.

 2          Q.   You're not sure.  Okay.  Assuming they're

 3   separate parcels, if you add up the top three water

 4   rights, the .82, .82, and .43, you get 2.07 cfs; is

 5   that right?

 6          A.   I don't know that I put that on there.

 7          Q.   Well, it's not on there.  I'm just adding

 8   it up.

 9          A.   1.64 and .43.  That's right.

10          Q.   Okay.  So for that parcel there's 2.07 cfs

11   Morris can divert, and then for the 143-acre parcel you

12   get 3.98 cfs.  So I'm confused by this bottom section

13   that says "Total combined diversion right," and maybe

14   that's because you're limiting it to the tunnel.  But

15   if I add up the 2.07 and the 3.98, I get to 6.05.

16               I guess my objection, Director, is I'm a

17   little confused by the math and where the parcels

18   pertain.  I'm confused about this leading to

19   confusion -- I'm concerned about this leading to the

20   confusion of others.

21               And I would note that every one of these

22   water rights reports are in the record and speak for

23   themselves, and I do think that those would be better

24   evidence than this summary that leaves, I think,

25   reasons for questions in people's mind.
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 1          THE HEARING OFFICER:  Okay, Mr. Budge.

 2               Any objection to this, Mr. Lemmon?

 3          MR. LEMMON:  No.

 4          THE HEARING OFFICER:  Okay.  Well, Mr. Budge,

 5   this is a summary, one person's interpretation.  And

 6   thank you for at least pointing out some possible other

 7   interpretations.  I'll allow it into the record, but

 8   thank you at least for pointing it out.

 9               So the document marked as --

10               What's the number, Mr. May?  I --

11          MR. MAY:  20- -- sorry.  It's 2075.

12          THE HEARING OFFICER:  2075 is received into

13   evidence.

14               (Exhibit 2075 received.)

15          THE HEARING OFFICER:  I appreciate what you've

16   done, Mr. Budge, in pointing out possible anomalies in

17   the computation.

18   

19                CONTINUED DIRECT EXAMINATION

20   BY MR. MAY:

21          Q.   Dr. Brockway, I've brought up on the screen

22   Exhibit 2067.

23               Do you recognize this?

24          A.   Yes.

25          Q.   Okay.  And what is this?
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 1          A.   That's a compilation of the data from

 2   ESPAM-2.1 for four different scenarios of curtailment

 3   of junior rights on the ESPA.

 4          Q.   And so what process did you use to create

 5   those different scenarios?

 6          A.   Well, we ran the ESPAM-2.1 model in steady

 7   state, and then we cookie-cutted the -- the junior

 8   water rights to those -- to those priority dates on the

 9   left and ran the model.  And the result is the third

10   column in cfs.

11          Q.   And so with regard to the dates on the

12   left, I see one that says 7/13/1962 at the top, and

13   that's followed over, and you've got -- I guess we can

14   look at what these are.

15               What is the significance of 1962, the

16   7/13/1962?

17          A.   That's the priority date of the Rangen,

18   Inc., water right from Curren Tunnel.

19          Q.   And that's the water right that was

20   generally the subject of the prior call and the order

21   that we've been talking about; correct?

22          A.   Yes.

23          Q.   And here I notice 14.4 under "Cell," and

24   then 9.1 under the column that says "cfs."

25               What does the 14.4 represent?
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 1          A.   That's the output from the model for that

 2   curtailment run --

 3          Q.   And the --

 4          A.   -- for the spring cell.

 5          Q.   Excuse me.  The 9.1, what does that

 6   represent?

 7          A.   That's 63 percent of the 14.4.

 8          Q.   And so with regard to this first line, did

 9   you run that process in the same manner in which you

10   understand the Department ran the model in order to

11   come up with the numbers in the Rangen order?

12          A.   We did.  We duplicated essentially the

13   Department's.

14          Q.   And you came up with essentially the same

15   numbers; correct?

16          A.   Yes.

17          Q.   Okay.  And with regard to the lines for

18   1957, 1908, and 1870, is the only difference in the

19   process between those the date at which you selected

20   water rights?

21          MR. TJ BUDGE:  Objection.  Relevance.

22          THE HEARING OFFICER:  I think it's premature,

23   but let's see where it goes.

24               Overruled for now.

25          THE WITNESS:  Well, all of the model runs were
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 1   done the same way.

 2          Q.   (BY MR. MAY):  Okay.  With the exception of

 3   the date?

 4          A.   Huh?

 5          Q.   With the exception of the date?

 6          A.   Yes.  Yeah.  But they were run with the

 7   same protocol as IDWR uses.  And in fact, they had run

 8   the 1870 right as part of the model development.  And

 9   so the only difference is the date.

10          Q.   Okay.  And with regard to the 1908, why did

11   you select 1908 there?

12          A.   Well, let's see.  That --

13          MR. TJ BUDGE:  Mr. Director?

14          THE HEARING OFFICER:  Yes.

15          MR. TJ BUDGE:  I apologize for interrupting.  I

16   would like to renew my objection for a couple reasons.

17   This document has not been admitted into evidence.  I

18   can't connect this to any aspect of the mitigation

19   plan.  And I'm concerned there will not be an

20   opportunity to cross-examine Dr. Brockway if this

21   continues.

22          THE HEARING OFFICER:  I'm expecting the

23   objection.  I think Mr. May is still in foundational

24   examination.  But I'm very wary, Mr. Budge.

25               Mr. May.
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 1          MR. MAY:  Sure.

 2          Q.   Why did you select the 1908 date?

 3          A.   4/1/1908 is, as I remember, a date for one

 4   of the earliest water rights from the Martin-Curren

 5   Tunnel.

 6          Q.   The irrigation rights, for instance --

 7          A.   Yes.

 8          Q.   -- that are owned by Butch Morris?

 9          A.   Yes.

10          Q.   And I understand that Mr. Morris testified

11   that one of his options, were he to not receive his

12   water, either through the Curren Tunnel or through the

13   Sandy Pipeline because he was off, would be to

14   curtail -- issue a call himself; correct?  Do you

15   understand that?

16          A.   I remember that, yes.

17          Q.   And given that understanding, is this an

18   attempt to look at what a similar order to Rangen's

19   would look like, given a 1908 call?

20          A.   That was the reason primarily for doing the

21   various scenarios.  The 1870 one we repeated just to

22   make sure we were getting the same answer as IDWR got.

23   And there's obviously no development of groundwater

24   between 19- -- 1870 and 1908.

25          Q.   And so if Mr. Morris were to make that
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 1   call, the amount that would be expected to show up in

 2   the Curren Tunnel itself would be 17.9 cfs?

 3          A.   I believe it would, yes.

 4          MR. MAY:  Okay.  Director, I would move for the

 5   admission of 2067.

 6          THE HEARING OFFICER:  And I won't even wait for

 7   the objection.  I don't want it in the record, and I

 8   don't see a reason for it.  We don't have a call from

 9   Mr. Morris.  He said what he did.  But we're dealing

10   with a call from Rangen today and mitigation for that

11   call.

12          MR. MAY:  May I address that a little bit, your

13   Honor, because they're attempting to mitigate

14   Mr. Morris with water from the Sandy Pipeline, and to

15   mitigate other waters on -- other users on Billingsley

16   Creek?

17               And so the amount of water that would show

18   up in -- from Rangen's call is the amount that would

19   show up from Rangen's call.  There's also other water

20   that would potentially show up.

21          THE HEARING OFFICER:  I see no relevance of this

22   document until I have a call from those other

23   individuals pending in front of me.  I won't allow this

24   document into the record.

25          MR. MAY:  Thank you, Director.
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 1          Q.   We've looked at some of the specific items

 2   that you were able to make some evaluation on.  You

 3   also mentioned that others were too conceptual maybe to

 4   do a full evaluation on.  However, you did see that --

 5   and you've heard testimony with regard to potentially

 6   cleaning the tunnel.

 7               Did you have any opinion on whether or not

 8   cleaning the tunnel would result in more water to --

 9   available at the Curren Tunnel?

10          A.   I do have an opinion.

11          Q.   Okay.  And what is that?

12          MR. TJ BUDGE:  Objection.  Foundation.

13          THE HEARING OFFICER:  Sustained.  Some

14   foundation would be helpful, that Mr. Brockway's been

15   in the tunnel or observed, Mr. May.

16          Q.   (BY MR. MAY):  Dr. Brockway, are you

17   familiar with the Curren Tunnel?

18          A.   Yes.

19          Q.   Okay.  Have you visited the Curren Tunnel?

20          A.   I have visited it and I've been in it.

21          Q.   Okay.  And have you visited and been in it

22   multiple times?

23          A.   Only one time did I go in it.

24          Q.   Okay.

25          A.   But I've visited the mouth of the tunnel
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 1   and the facilities there several times.

 2          Q.   And did you have a chance to observe the

 3   condition of the tunnel while you were there?

 4          A.   I did not go to the end of the tunnel.  I

 5   chickened out when the water got up to my waist.  But I

 6   did observe the -- the corrugated metal pipe and the

 7   rock tunnel for some distance, about 100 feet into

 8   there.  And at least for that hundred feet there was no

 9   debris in the tunnel.

10          Q.   And when we're talking about the tunnel, it

11   is a corrugated pipe.

12               Would you expect debris where there's a

13   corrugated pipe?

14          A.   Well, I wouldn't expect anything to fall

15   down from the roof of the tunnel.

16          Q.   Okay.  Are you familiar generally with the

17   hydrogeology of the Curren Tunnel?

18          A.   Generally, yes.

19          Q.   And based upon your familiarity with the

20   hydrogeology of the tunnel and visits that you've made

21   to the tunnel observing the tunnel, do you have an

22   opinion on whether or not cleaning the tunnel would

23   result in more water flowing from it?

24          A.   I do.

25          Q.   And what is that?
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 1          A.   Well, first let me define what I think

 2   "cleaning" means.  I don't believe "cleaning" means

 3   extending the length of the tunnel or the diameter of

 4   the tunnel.  To me, "cleaning" means about what the

 5   watermaster said, if there are rocks in the bottom that

 6   have fallen down, take them out.

 7               I would not expect any debris from the

 8   standpoint of limbs or tree limbs, leaves, or anything

 9   else in there.  I would expect very little sediment in

10   the bottom, just because the media -- that tunnel is --

11   is developed in basalt.  And with the exception of

12   sometimes interflow beds of maybe sand or something,

13   you don't get a bunch of sediment.

14               So I don't think, based on my observations,

15   that there's a lot of -- of rocks or debris in the

16   bottom of the tunnel.  And cleaning it by removing

17   those, in my opinion, would result in very little, if

18   any, increase in flow.

19          Q.   And this may sound like an obvious

20   question, but why wouldn't you expect branches and such

21   things, leaves and things in the tunnel?

22          A.   Well, I just don't know -- there aren't any

23   trees in the tunnel.  I don't know where it would come

24   from.

25          Q.   Okay.  So your understanding -- or your
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 1   expectation would be that there would be little, if

 2   any, benefit in terms of flow from cleaning the tunnel?

 3          A.   Unless there's a cave-in up there

 4   somewhere, and then perhaps there could be some

 5   impediment to flow out of the tunnel.  I don't know

 6   that there is.

 7          Q.   With regard to the procedure for -- or the

 8   proposal for a horizontal well, were you able to do

 9   any -- or do you have any opinion with regard to the

10   horizontal well that has been proposed?

11          A.   I have an opinion.

12          Q.   And what is that?

13          A.   As I understand the concept of drilling a

14   horizontal well at some elevation in the vicinity of

15   the Curren Tunnel but below the Curren Tunnel, there --

16   there is technology to drill horizontal wells.

17               My concern would be with the hydraulic and

18   hydrologic impact of that -- if a horizontal well were

19   drilled on both the Curren Tunnel, existing flows, and

20   the aquifer in the vicinity of Curren Tunnel and

21   adjacent wells and springs.  They would decrease.

22               And I believe Dr. Brendecke said if you

23   take more water out of the tunnel, it's got to come

24   from someplace.  And it will result in decreasing water

25   levels in that area above or upgradient from the Curren
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 1   Tunnel.

 2          Q.   Dr. Brendecke (sic), with regard to the

 3   over-the-rim plan -- sorry.  Now I'm doing it.

 4   Dr. Brockway -- Dr. Brockway, I'm showing you on the

 5   screen what's been admitted as Exhibit 1059, which I

 6   understand was prepared by Dr. Brendecke related to the

 7   over-the-rim proposal.

 8          A.   Yes.

 9          Q.   Have you seen this before?

10          A.   Yes.

11          Q.   Okay.  And I'd call your attention to the

12   column here, which is the second from the last,

13   relating to the volume.  I will represent to you -- and

14   you may recall that Dr. Brendecke indicated that this

15   is the simply the volume limitation on the water right.

16          A.   Yes.

17          Q.   Okay.  And with regard to the proposal to

18   pump water from these wells, what significance does

19   that column have for you?

20          A.   Well, it doesn't -- it doesn't allow me to

21   definitively determine, first of all, what would be the

22   volume available for pumping from each of those wells.

23          Q.   And why is that?

24          A.   Well, in some cases there's no volume

25   listed on that table or they're combined with some
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 1   other water rights which would affect perhaps the

 2   volume.

 3               And the other concern I have is that my

 4   understanding is the 8,008 acre-feet of potentially

 5   available well water is the diversion allowance.  And

 6   my understanding is if you pump these wells as

 7   mitigation for some other use and you're changing the

 8   use of the water rights, that you may only be able to

 9   transfer to that new use the consumptive use under that

10   water right.

11               And if that's the case, then the 8,008 is

12   high.  And the actual available water for use for

13   mitigation may be considerably lower.

14          MR. MAY:  Thank you, Dr. Brendecke, that's all

15   I've got -- or, Dr. Brockway.  I apologize.

16          THE HEARING OFFICER:  Okay.  Cross-examination,

17   Mr. Budge?

18               And I guess I want to put everybody on

19   notice, I need to be out of here no later than 20 to

20   the hour, which means that we only have about ten

21   minutes for cross-examination and no time for rebuttal

22   testimony from Dr. Brendecke if you intend to call him.

23               So I guess I anticipate that we'll be back

24   here at two o'clock, folks.  I just don't see us

25   getting through it.
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 1          MR. TJ BUDGE:  I think we can, if Dr. Brockway

 2   will talk a little faster, not wait so much between

 3   questions and answers, we'll get it done.

 4          THE HEARING OFFICER:  It is always the fault of

 5   the witness, isn't it?

 6               Be careful, Mr. Budge.

 7          MR. TJ BUDGE:  If I talk too quick, slow me

 8   down.  I'll do the same.

 9          THE HEARING OFFICER:  I'm not sure who's been

10   responsible for us going this long.

11               Go ahead.

12          MR. TJ BUDGE:  Director, you said 20 to the

13   hour?

14          THE HEARING OFFICER:  Yeah.

15          MR. TJ BUDGE:  If I lose track of time, please

16   point it out.

17          THE HEARING OFFICER:  We have ten minutes.

18   

19                      CROSS-EXAMINATION

20   BY MR. TJ BUDGE:

21          Q.   Dr. Brockway, I'm holding what is one of

22   the exhibits that's been put into evidence.  I don't

23   have the number.

24               Justin, can you tell me?

25          MR. MAY:  2073.
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 1          Q.   (BY MR. TJ BUDGE):  It's hydrograph of

 2   flows from the Curren Tunnel.

 3               This does not include flows out of the

 4   white pipe in the bottom of the tunnel; is that

 5   correct?

 6          A.   No.  That's the IDWR data coming out.

 7          Q.   Good enough.  Okay.

 8               Justin, please pull up Exhibit 2069.

 9               This was a table of all Billingsley Creek

10   water rights.  You had highlighted flows to various

11   ditches.

12               Am I correct in understanding that this

13   table does not include combined limits for any of these

14   water rights?

15          A.   I think you're right.  These are directly

16   off the page 1 of the IDWR database.

17          Q.   Okay.  So these are what's on paper, but

18   not necessarily representative of what the watermaster

19   may need to deliver; is that correct?

20          A.   Yes.

21          Q.   Okay.  Justin, if you'd please turn to

22   Exhibit 2075.

23               Just to make sure we're clear on this, this

24   is the table that you were provided by Rangen's

25   attorneys and has some summaries of water rights from
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 1   Martin-Curren Tunnel and the Sandy Pipe or the Sandy

 2   Ponds.

 3               I want to confirm, this table does not

 4   include any Candy or Musser water rights; is that

 5   right?

 6          A.   It does not.

 7          Q.   You're not sure if the first group of water

 8   rights of 75 acres overlaps in part or in full the

 9   second group of water rights; is that right?

10          A.   I'm not sure.

11          Q.   There's no accounting in this table of

12   water that may be delivered under shares of stock at

13   North Side Canal Company; is that right?

14          A.   That's right.

15          Q.   Justin, please turn to Exhibit 2067.

16               This is the model -- the table summarizing

17   model run.  Go ahead.  Okay.  In the interest of time,

18   I'm going to skip this one.

19               Justin, please --

20          THE HEARING OFFICER:  I hope so.  It's not in

21   evidence.

22          MR. TJ BUDGE:  Right.

23          MR. MAY:  I'd be happy to offer it again.

24          Q.   (BY MR. TJ BUDGE):  Let me shift gears a

25   moment and have Justin pull up Exhibit 1018.
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 1               Dr. Brendecke (sic), this is the

 2   application that the groundwater districts have

 3   submitted in this case.

 4               Have you reviewed this?

 5          A.   Yes.

 6          Q.   Do you see there's a purpose of use for

 7   mitigation?

 8          A.   I see one for mitigation for irrigation.

 9          Q.   Have you seen other water rights in your

10   experience working with water users that have

11   mitigation as a purpose of use?

12          A.   Yes.  But not mitigation for irrigation.

13          Q.   You have seen other water rights with

14   mitigation as a purpose of use?

15          A.   Yes.

16          Q.   And is it your understanding that if the

17   groundwater districts were to assign this application

18   for permit to Rangen, then Rangen could then take up

19   the rest of the permitting and perfection process?

20          A.   You can assign a permit, yes.

21          Q.   Okay.  Let me ask you a few questions about

22   the Martin-Curren Tunnel.  You testified that you'd

23   been inside the tunnel.

24               When was that?

25          A.   Probably about 1995 or earlier.
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 1          Q.   And you had been to the end of the

 2   corrugated pipe; is that right?

 3          A.   As I remember, we went about 100 feet in.

 4   That's all.

 5          Q.   Beyond the end of the corrugated pipe?

 6          A.   I don't remember.  That's a long time ago.

 7          Q.   Okay.  You testified that you would not

 8   expect that removing rock and other debris from the

 9   tunnel would have any impact on flows from the tunnel;

10   right?

11          A.   I did.

12          Q.   Would the Curren Tunnel behave

13   hydraulically similar to other tunnels in the area,

14   such as the Hoagland Tunnel or some of the others that

15   are in that vicinity?

16          A.   I don't -- I don't know if it would or not.

17   It depends on what those other tunnels are built in and

18   how they're built and stability and a whole bunch of

19   stuff.

20          Q.   And if actual experience of cleaning

21   tunnels had a record of improving flows from the

22   tunnel, I guess you would acknowledge that cleaning can

23   have some benefit on increasing flows?

24          A.   On those tunnels, sure.  That was

25   demonstrated then.
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 1          Q.   Let me ask you about extending the tunnel

 2   or drilling a horizontal well, which are kind of

 3   similar activities.

 4               Do you remember testifying about these

 5   subjects at the delivery call hearing that was held

 6   last May?

 7          A.   Yes.

 8          Q.   Do you recall during that testimony

 9   reviewing the engineering report by SPF Engineering

10   that evaluated a horizontal well?

11          A.   I have looked at that report, yes.

12          Q.   Do you recall agreeing at that time that

13   drilling a horizontal well would have a -- likely have

14   a net increase on the total flow available at the

15   Rangen facility?

16          A.   It could.

17          Q.   So conceptually you'd agree that a

18   horizontal well could provide additional water to

19   Rangen?

20          A.   It could.

21          Q.   You've raised a concern here that you

22   haven't actually seen the engineering designs for a

23   horizontal well.

24               But at least on a conceptual level, you'd

25   agree that that may be a suitable form of mitigation?
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 1          A.   With some caveats, yes.

 2          Q.   Okay.  And you did explain you have some

 3   concern about a hydraulic impact on the local aquifer,

 4   in that extending the Curren Tunnel or drilling a

 5   horizontal well could have some drawdown in the water

 6   table in that vicinity; is that right?

 7          A.   Yes.

 8          Q.   And that drawdown would occur because more

 9   water is discharging out of those tunnels to Rangen?

10          A.   The water table will be decreased by a

11   horizontal well.

12          Q.   Let me ask you, in your experience as an

13   engineer dealing with water delivery systems, it's not

14   uncommon for a surface water user to improve their

15   diversion device, such as a headgate; correct?

16          A.   No.  That happens.

17          Q.   Or to improve their conveyance system, say

18   lining a ditch or piping a ditch, something of that

19   nature?

20          A.   They can do that.

21          Q.   Those types of activities can have adverse

22   impact on other water users who may have become

23   dependent on the seepage or something of that nature?

24          A.   Well, depending on the individual project,

25   yes.
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 1          Q.   And for groundwater users, isn't it common

 2   for them to deepen wells on occasion?

 3          MR. MAY:  Objection.  Relevance.

 4          THE HEARING OFFICER:  Overruled.

 5          Q.   (BY MR. TJ BUDGE):  Is it common for

 6   groundwater pumpers to deepen their wells on occasion?

 7          A.   They can do that, yes.

 8          Q.   Sometimes they even drill new wells to

 9   replace wells that aren't functioning properly?

10          A.   Yes.

11          Q.   And they're permitted to do that, if the

12   Department grants them transfer if they need to or

13   something like that.

14               And those activities can have the effect,

15   for example, a groundwater pumper drilling a new well

16   or deepening a well or enlarging a well, that can have

17   the effect of drawing down the water table in the

18   vicinity of that well; is that right?

19          MR. MAY:  Objection.  Relevance.

20          THE HEARING OFFICER:  Overruled.

21          THE WITNESS:  It can.

22          Q.   (BY MR. TJ BUDGE):  And those activities

23   are generally resolved based on the priority of the

24   water rights used to withdraw water from those wells or

25   other affected wells; is that your understanding?
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 1          A.   I don't think -- if you're just going to

 2   repair a well, priority doesn't mean much.

 3          Q.   But if maybe improving it, deepening it or

 4   enlarging it or something like that.

 5          A.   Well, keep in mind this is not a vertical

 6   well.  This is not a groundwater right.

 7          Q.   I understand that.  I'm asking you about

 8   vertical wells.

 9          A.   With groundwater rights?

10          Q.   Yes.

11          A.   Can you improve them?

12          Q.   Yeah.

13          A.   Yes.

14          Q.   And they can have an effect in drawing down

15   the water table in that vicinity of that well; is that

16   right?

17          A.   They could.

18          Q.   You complained earlier about not having

19   sufficient technical data to adequately review the

20   feasibility of some of the mitigation alternatives.

21   You've admitted that drilling a horizontal well or

22   extending the Curren Tunnel would likely have a net

23   increase in water flow.  I want to ask you about a

24   pump-back system.

25               Isn't designing a pump-back system I mean
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 1   fairly common type of engineering work for somebody

 2   like you?

 3          MR. MAY:  Object.  It's beyond the scope of

 4   direct.

 5          MR. TJ BUDGE:  Well, I'll rephrase the question.

 6          THE HEARING OFFICER:  Okay.

 7          Q.   (BY MR. TJ BUDGE):  Do you have any

 8   objection to the pump-back proposal made by the

 9   groundwater users to recirculate water within the

10   Rangen hatchery?

11          A.   Yes.

12          MR. MAY:  Same objection.

13          THE HEARING OFFICER:  Sustained.  I don't think

14   it's Mr. Brockway's place here to object or not.  He's

15   here as an expert.

16          MR. TJ BUDGE:  So Mr. Brockway is not offering

17   any testimony concerning the feasibility of a pump-back

18   system; is that correct?

19          MR. HAEMMERLE:  I don't think he did.

20          MR. TJ BUDGE:  Okay.  I just want to clarify

21   that he's not offering any testimony in opposition to

22   that.

23          Q.   Let me ask you about engineering work.

24               If your firm was hired to design and

25   develop an over-the-rim system for Rangen, I want to
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 1   ask you about the process you'd go through.  I presume

 2   there initially would be a period of a feasibility

 3   study.

 4          MR. MAY:  Objection.  Beyond the scope of

 5   direct.

 6          THE HEARING OFFICER:  Overruled, at least for

 7   now.

 8          Q.   (BY MR. TJ BUDGE):  You would begin with an

 9   initial feasibility study?

10          A.   Usually start with a reconnaissance study.

11          Q.   You might, as part of that reconnaissance

12   study, review prior work that your firm or other

13   engineering firms have done in this regard?

14          A.   Yes.

15          Q.   And initially come up with just an

16   evaluation of the -- on a conceptual level whether it's

17   likely to work.

18               And then having that done, would you then

19   engage in some preliminary engineering work?

20          A.   If it appeared from that

21   reconnaissance-level study that there was merit to

22   proceed.

23          Q.   And as part of that preliminary work, you

24   would obtain surveys, if necessary.

25               Would that be common?
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 1          A.   That would.

 2          Q.   Identify design parameters, like the flows

 3   necessary, the pipe sizing, the pump sizing, things of

 4   that nature?

 5          A.   And the acquisition to the resource --

 6          Q.   The acquisition --

 7          A.   -- yes.

 8          Q.   That would be certainly something you'd do.

 9               Sometimes there's permits necessary that

10   you would evaluate during that process?

11          A.   Yes.

12          Q.   And then after the preliminary plans are

13   done, there would be a period of review where you

14   review those before coming up with final engineering

15   plans; is that right?

16          A.   That would be normal.

17          Q.   If you were to go through this process for

18   Rangen, I assume that would take a fair amount of

19   engineering resources of your firm?

20          A.   Yes.

21          Q.   I presume the other engineers that work at

22   your firm have other projects they're also engaged in

23   today?

24          A.   I hope so.

25          MR. MAY:  Objection.  Relevance, beyond the
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 1   scope of direct.

 2          THE HEARING OFFICER:  Overruled.

 3          Q.   (BY MR. TJ BUDGE):  How long do you think

 4   it would take to go through the process of obtaining

 5   preliminary engineering plans for an over-the-rim

 6   system similar to those conceptually proposed for Snake

 7   River Farms or that we proposed here for Rangen?

 8          A.   To get construction drawings, is that what

 9   you're saying?

10          Q.   How about preliminary engineering plans.

11   Which would be prior to the construction plans; right?

12          A.   It would -- it would take at least six

13   months.

14          Q.   And do you have just a rough, off the cuff

15   ballpark of what the cost of doing that might be?

16          A.   No.  No, I don't.

17          MR. MAY:  Objection.  Relevance, as well as

18   beyond the scope.

19          THE HEARING OFFICER:  Sustained.

20          MR. TJ BUDGE:  No further questions.

21          THE HEARING OFFICER:  My clock says 12:40,

22   folks.  I'll see you at two o'clock.  Thanks.

23          MR. HAEMMERLE:  Are you calling Mr. Brendecke?

24          MR. TJ BUDGE:  No.  We're done.

25          THE HEARING OFFICER:  But we have cross-examine
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 1   or we have --

 2          MR. LEMMON:  No.

 3          THE HEARING OFFICER:  -- redirect?

 4          MR. MAY:  I don't have any redirect.

 5          THE HEARING OFFICER:  You don't intend to call

 6   Dr. Brendecke?

 7          MR. TJ BUDGE:  No.

 8          THE HEARING OFFICER:  Okay.  So everybody's

 9   finished.

10               Mr. Lemmon, do you have questions?

11          MR. LEMMON:  No, I don't.

12          THE HEARING OFFICER:  Okay.  We have some

13   cleanup to do and I need to make it very brief.

14               So we have documents to distribute.  And I

15   propose that we mark these as exhibits in the 3000

16   series.

17               By the way, Mr. Lemmon, I did not ask you

18   whether you want to present any direct testimony today.

19          MR. LEMMON:  No.  I think in view of everything

20   we've covered and the amount of time we've got, I

21   would --

22          THE HEARING OFFICER:  I'm happy to come back at

23   two o'clock.

24          MR. LEMMON:  I will rest.  I won't ask everybody

25   to do that.
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 1          THE HEARING OFFICER:  You certainly have the

 2   option.  I don't want to cut your time short.

 3          MR. LEMMON:  I did have a written document that

 4   I -- you know, that I prepared to present.  I guess I

 5   could submit that, if it would be --

 6          MR. TJ BUDGE:  We haven't seen that.  We would

 7   like to review that, and then we could evaluate whether

 8   we have an objection to it.

 9          THE HEARING OFFICER:  I'll see you back at two

10   o'clock, folks.  And it's not the fault of the

11   witnesses.

12               Thanks.

13               (Lunch recess.)

14               (Exhibits 3000-3002 marked.)

15          THE HEARING OFFICER:  We are recording after the

16   lunch break.

17               And we're in the home stretch here.  IGWA

18   has presented all the evidence it intends to submit.

19   Rangen has submitted all the evidence it intends to

20   submit.  And I understand there won't be any rebuttal

21   testimony.  So the direct testimony is completed from

22   IGWA and Rangen.

23               But, Mr. Lemmon, you have not had an

24   opportunity to testify or, Linda, either one of you.  I

25   want to give you the chance to testify and present any
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 1   evidence you want to today.  We've discussed the

 2   possibility of an alternative.  And maybe you could

 3   tell us, Gary, what you want to do at this point.

 4          MR. LEMMON:  Yeah, I feel like being able to be

 5   involved -- and I thank you for going along with my

 6   inexperience in participating in something like this,

 7   but that I would -- in lieu of testifying today, I

 8   think I would just like to submit my written testimony

 9   for you to consider.  And with that I think we're

10   complete with what we'd like to present.

11          THE HEARING OFFICER:  Okay.  And the parties

12   have reviewed the written testimony, as I understand,

13   Randy, and --

14          MR. RANDY BUDGE:  Yes, that's correct.  We

15   reviewed the testimony that's typed up by the Lemmons,

16   and would propose to just allow that to be entered as

17   written without him being sworn or testifying, with one

18   change on -- which I spoke to Mr. Lemmon about, would

19   be on page 3, at the top.

20               The first full paragraph has a comment

21   under the title "IGWA Proposal 9."  And in the first

22   sentence is the word "would."  And we agreed to strike

23   the word "would" and substitute the word "might."

24               And I think Mr. Lemmon penned that in on

25   the copy that he has.  He could --
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 1          MR. LEMMON:  I used the word "may."  "May not."

 2          MR. RANDY BUDGE:  "May" instead of "might."

 3          MR. LEMMON:  Yeah.

 4          MR. RANDY BUDGE:  Okay.  And if that would be

 5   penned in and initialed by Mr. Lemmon, that one word

 6   change, just submit it in that fashion.

 7          THE HEARING OFFICER:  So the document that I

 8   have in front of me shows the change that you discussed

 9   and that Gary Lemmon discussed.  And I -- well, no, I

10   was thinking the original with his handwriting.

11               But that's this; right?

12          MS. LEMMON:  Uh-huh.

13          THE HEARING OFFICER:  Okay.  So I have an

14   original document with the change from "would" to

15   "may," and initialed by Gary Lemmon.

16               And, Mr. Lemmon, this is acceptable to

17   you --

18          MR. LEMMON:  That is.

19          THE HEARING OFFICER:  -- with the change or

20   amendment?

21          MR. RANDY BUDGE:  The only other qualification,

22   just to clarify, is that Mr. Lemmon's testimony is

23   presented as a lay witness.  He's not contending to be

24   an expert on any matter.

25          THE HEARING OFFICER:  Mr. Lemmon?
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 1          MR. LEMMON:  Yeah, we had this discussion.  You

 2   know, obviously since we have fish farms, I do know a

 3   little bit about the subject.  But I don't pretend to

 4   know a great deal about recirculation systems, so...

 5          THE HEARING OFFICER:  Well, I guess I'll accept

 6   the explanation.  Some people can be qualified as

 7   experts because of long experience in an area.  And I

 8   know the Lemmon family has been there for a long time,

 9   so I guess I would view, at least what's stated in the

10   document from his own personal observations, as being

11   credible from the standpoint of his long experience in

12   the Hagerman Valley.

13               Mr. Budge, I suspect you're referring to

14   some technical discussion about pump-backs based on

15   what Mr. Lemmon has said.

16          MR. RANDY BUDGE:  Just -- I'm not questioning

17   Mr. Lemmon's experience as a fish farmer.  Just simply

18   he's not an engineer or a hydrologist or anyone with

19   technical training or expertise and wasn't intending to

20   submit this as an expert witness, just simply as a lay

21   witness.

22          MR. LEMMON:  I'm not intending to submit it as

23   an expert witness.

24          THE HEARING OFFICER:  We could attempt to

25   qualify you.
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 1          MS. BRODY:  I put my money on Mr. Lemmon on

 2   that.

 3          THE HEARING OFFICER:  And has Rangen reviewed

 4   this document?

 5          MR. MAY:  We have no objection, your Honor.

 6          THE HEARING OFFICER:  Okay.  All right.  So

 7   should we mark this as an exhibit?  I'm assuming, based

 8   on the numbering scheme, this probably should be 4000.

 9               Is that acceptable?

10          MR. TJ BUDGE:  Yes.

11          THE HEARING OFFICER:  Do you want an actual

12   label, blue label, I assume?

13               (Exhibit 4000 marked and received.)

14          THE HEARING OFFICER:  And another matter we need

15   to discuss.  Garrick Baxter has distributed some CD

16   discs, some CDs, and they contain data.  And in

17   particular, as I understand the discussions off the

18   record, Exhibit 3000 -- or what's been marked as

19   Exhibit 3000 contains data related to flows in the PVC

20   pipe that diverts water from inside the Curren Tunnel

21   and then delivers the water diverted to the Rangen

22   hatch house and related facilities.

23               And the Department intends to use this data

24   in combination with Department-measured flows in Curren

25   Tunnel to determine and evaluate what the total flows
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 1   of the Curren Tunnel are.  And the Hearing Officer felt

 2   it was important to have this data in the record, along

 3   with the Department's measurement data.

 4               We also have some data that's recorded on

 5   another CD.  It's marked as Exhibit 3001.  And the

 6   second CD is a summary -- and I guess these are data

 7   tables, and I haven't looked at the information myself,

 8   but there's information contained in this CD regarding

 9   previous activities conducted by IGWA and Southwest

10   Irrigation District from the years 2005 through 2010.

11               As I understand it, Jennifer.

12               And these activities have been recognized

13   in previous delivery calls for -- and actually used or

14   included as stresses in the model.  And that would be

15   model 1.1, as I understand.  But they've been included

16   in evaluating the simulated benefits of these

17   activities, specifically conversions, CREP, and

18   groundwater recharge.

19               And my intention is that the Department

20   will use this information, then, to conduct transient

21   model runs with version 2.1 to then determine what

22   the -- for each year what the remaining benefits are,

23   simulated benefits of these activities.

24               Now, it's probably not the right time for

25   this, and I don't necessarily want to have Jennifer
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 1   back up on the stand, but is my representation okay,

 2   Jennifer, with respect to this disc?

 3          MS. SUKOW:  Yes.

 4          THE HEARING OFFICER:  Okay.  So hopefully, you

 5   can glean, at least from this, the information that I'm

 6   asking staff to digest and then work through.  And I

 7   anticipate that the model runs, then, that are

 8   generated will be sent to the parties and that I will

 9   augment the record with those model runs.

10               It creates a particular procedural problem

11   for me because the parties then will have an

12   opportunity to review it and question the contents, and

13   I'll give the parties another opportunity if they want

14   to call witnesses regarding these model runs to do so.

15               I would hope, based on the testimony of the

16   experts, that they'll find that the work done by

17   Jennifer is credible.  In fact, I'd say incredible.

18   But certainly I have confidence in what she does.  And

19   I haven't heard any questioning of the Department's

20   modeling, model runs that have been done.

21               And the last document marked as Exhibit --

22   and I think it's 3002, is an aerial image or imagery of

23   the vicinity of the Rangen facility and also of the

24   Musser, Morris, and Candy properties.  And this

25   particular aerial photograph outlines the boundaries of
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 1   those properties, as well as depicts an outline of the

 2   boundaries of the North Side Canal Company service area

 3   as contained in the records of the Department of Water

 4   Resources.  Attached to the aerial imagery is a

 5   description of the two colored boundary lines.

 6               And all of these marked exhibits the

 7   Director intends to consider as -- as part of the

 8   record and will use this information in writing the

 9   decision.

10               Now, it seemed to me that there was some

11   additional information, Randy Budge, that you wanted me

12   to somehow recognize in the record, but maybe I

13   misunderstood.

14               Were there some additional documents out

15   there, or did we address all of them?

16          MR. TJ BUDGE:  The only ones that we had were

17   the reports of Bern Hinckley and Tom Rogers that we had

18   anticipated submitting in the record.  But we

19   understand those are not being allowed.

20          THE HEARING OFFICER:  Yeah, I thought there were

21   maybe some Department documents that you wanted to

22   ensure that I --

23          MR. TJ BUDGE:  Well, the documents that we tried

24   to obtain from the Water Resource Board that we've been

25   unsuccessful at were their records of IGWA's
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 1   participation in recharge activities.  And so far we've

 2   struck out on that.  I don't know if that's something

 3   the Department has available to it or not.

 4          THE HEARING OFFICER:  What documents are you

 5   talking about?

 6          MR. TJ BUDGE:  Well, in preparing for the

 7   hearing, we tried to find out -- tried to get a summary

 8   of the recharge -- the Water Board recharge activities

 9   that have happened each year and the private

10   contributors to those.

11               We were unable to get that data, in part

12   because of person who was keeping it, Mr. Quinn I think

13   his name was, is no longer either working or in charge

14   of that program.  I don't know if that's something

15   Department personnel have access to or not.  But that

16   is public record.

17          THE HEARING OFFICER:  We can look for it, I

18   suppose.  I assume somebody has already.  I don't know.

19          MR. TJ BUDGE:  Yeah.

20          THE HEARING OFFICER:  Okay.  I'm willing to try

21   to find it.  If it's out there, then maybe we need to

22   have a further discussion about it.

23          MR. RANDY BUDGE:  On that point, I did have an

24   e-mail back, one response from Brian Patton that was

25   provided -- I'm not sure if it was over the weekend or
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 1   Monday -- in response to the requests we made earlier.

 2               And he provided some information and

 3   indicated that there was a recharge project through the

 4   canals of something like 217,000 acre-feet, with one of

 5   those we contributed to that he tied the money to.  And

 6   it's one of the exhibits we have here that showed

 7   something less than $50,000 being paid.  That was one

 8   project.  But he hadn't yet been able to identify the

 9   specifics of where that water was recharged.

10               And as I understood, he was still looking

11   for the other one, some contributions made on I think

12   it was Milepost 31 and perhaps one other recharge site.

13          THE HEARING OFFICER:  Okay.  We had an exhibit,

14   Justin, that was not at least verbally recognized as

15   having been admitted.

16               And is that No. 1071?

17          MR. BAXTER:  2071.

18          THE HEARING OFFICER:  Oh, 2071.  Sorry.  And as

19   I recall, and in our discussions in going back through

20   the record, the exhibit was offered, but I never

21   responded.

22               So Exhibit 2071 is received into evidence.

23          MR. MAY:  Thank you.

24          THE HEARING OFFICER:  Now, do we need to do any

25   additional cleanup?
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 1          MR. RANDY BUDGE:  I show that as being admitted

 2   over objection.

 3          MR. TJ BUDGE:  Yeah.

 4          THE HEARING OFFICER:  Yeah, and I --

 5          MR. MAY:  I think there was some issue in the

 6   record maybe as to whether it was, so we're just

 7   cleaning it up.

 8          THE HEARING OFFICER:  And I didn't have a very

 9   good recollection of it, and Garrick didn't either.

10   And his records didn't reflect its admission.  So we

11   just wanted to ensure that it was in the record.  Okay.

12          MR. MAY:  The only final thing that we were

13   wondering about was are you going to be wanting or

14   requiring some kind of briefing after the hearing

15   today?

16          THE HEARING OFFICER:  I didn't plan to request

17   briefs.  I suppose if the parties want to submit them,

18   that's fine.  But my intention is to issue a decision

19   in a time frame of days or weeks, not months.  There's

20   an urgency about this.

21               And my concern is that if there's a

22   briefing schedule, it pushes all of those I think very

23   urgent timetables back.

24               And so I want the parties to tell me why

25   it's important to brief.  And recognizing that on both
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 1   sides, whatever happens, it will push us farther into

 2   the summer.  There's less opportunity for relief if

 3   that's the goal, Mr. May.  And there's less opportunity

 4   for preparation and certainty on the part of IGWA.

 5               And so I guess I'm wondering why the

 6   parties would want to do that.

 7               Mr. Budge?

 8          MR. TJ BUDGE:  I think there are some legal

 9   issues out there, as far as recharge credit, that we

10   were anticipating briefing on.  And it may be helpful

11   for the Director to understand each party's view of the

12   evidence and its relevance.

13               I do feel like with the cease-and-desist

14   order having been stayed, along with the curtailment,

15   that maybe will relieve some of the pressure or provide

16   some opportunity to provide briefing.  But our

17   preference would be to submit briefing under a schedule

18   that is acceptable to the Director and hopefully to

19   Rangen as well.

20          THE HEARING OFFICER:  Okay.  Justin?

21          MR. MAY:  We didn't necessarily have a reason

22   that we really wanted to brief.  I just wanted to make

23   sure that I understood if you were expecting something,

24   how quickly I needed to get it generated.

25          THE HEARING OFFICER:  Well, I can tell the
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 1   parties that I intend to work on this order over the

 2   weekend.  And if you want to submit briefs, you can

 3   work on a brief over the weekend too.

 4               So one week simultaneous briefs.  If you

 5   want to submit one I want it in by next Wednesday,

 6   seven days.

 7               Do you have any input?

 8          MR. BAXTER:  I was just going to say that would

 9   give time to also have Jennifer run the transient model

10   runs and provide that information, so I think that

11   could be taking place in tandem.

12          THE HEARING OFFICER:  I'm not sure she told me

13   she could have it done in a week, but --

14          MS. SUKOW:  I think I told you two weeks.  And

15   part of the reason for that is we usually do run an

16   internal QA check.  So Allan will make a run, too, and

17   discuss the time conflicts.

18          THE HEARING OFFICER:  We may not have it out by

19   then.  But I guess I want to have the benefit of the

20   briefs before I issue a decision.  So -- and I may have

21   that earlier or later.  I'm not sure I can tie -- given

22   what Jennifer has said, and staff time and Allan

23   Wylie's availability or unavailability.  We'll get it

24   done as soon as we can.  But one week to brief.

25          MR. MAY:  One week simultaneous with no reply, I
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 1   understand?

 2          THE HEARING OFFICER:  Yeah.  Yeah.  We need to

 3   have -- I just can't extend the time frame out.  This

 4   is number one priority for me and writing a decision

 5   and giving the parties, those water users out there,

 6   some -- a decision that creates certainty.

 7               Okay.  Anything else?

 8               Thanks for the help of everyone.  The

 9   record will close.  As I said, we'll work diligently on

10   a decision.

11               (Hearing concluded at 2:30 p.m.)

12                            -oOo-

13   

14   

15   

16   

17   

18   

19   

20   

21   

22   

23   

24   

25   
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· ··2·


· ·For Rangen, Inc.:·3·


· · · ··     MAY, BROWNING & MAY·4·


· · · ··     BY MR. J. JUSTIN MAY·5·


· · · ··     1419 West Washington·6·


· · · ··     Post Office Box 6091·7·


· · · ··     Boise, Idaho 83707·8·


· · · ··     -and-·9·
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· · · · ··       THE HEARING OFFICER:··We're on the record.·1·


· · · · ··       MR. HAEMMERLE:··During the testimony of Butch·2·


· ·Morris, I referred to Exhibit 2032, which is the·3·


· ·memorandum of agreement between Butch and North Snake·4·


· ·Groundwater District.·5·


· · · · · · · ·            Previously it was admitted, one of your·6·


· ·exhibits, but I'd like to offer 2032.··It's easier to·7·


· ·follow.·8·


· · · · ··       MR. RANDY BUDGE:··No objection.·9·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?10·


· · · · ··       MR. LEMMON:··That's fine.11·


· · · · ··       THE HEARING OFFICER:··Document marked as12·


· ·Exhibit 2032 is received into evidence.13·


· · · · · · · ·            (Exhibit 2032 received.)14·


· · · · ··       THE HEARING OFFICER:··Just the single exhibit,15·


· ·Mr. Haemmerle?16·


· · · · ··       MR. HAEMMERLE:··That's it.··Thank you.17·


· · · · ··       THE HEARING OFFICER:··Thanks.18·


· · · · · · · ·            Okay.··Cross-examination, Mr. May?19·


· · · · ··       MR. MAY:··If I can come over here and adjust the20·


· ·lights.21·


· · · · ··       THE HEARING OFFICER:··Yeah.22·


· ·///23·


· ·///24·


· ·///25·
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· · · · · · · · · ··                 CHARLES M. BRENDECKE,·1·


· ·having been called as a witness by IGWA and previously·2·


· ·duly sworn to tell the truth relating to said cause,·3·


· ·testified as follows:·4·


· ··5·


· · · · · · · · · · ··                   CROSS-EXAMINATION·6·


· ·BY MR. MAY:·7·


· · · · ··       Q.· ·Good morning, Dr. Brendecke.·8·


· · · · ··       A.· ·Good morning, Mr. May.·9·


· · · · ··       Q.· ·Justin May on behalf of Rangen.10·


· · · · · · · ·            Dr. Brendecke, have you had a chance to11·


· ·review the Director's order in this matter?··Have you12·


· ·seen the order that was issued in Rangen's delivery13·


· ·call?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·I'm going to show you a page of that order.16·


· ·For those who are flipping, it's the 42nd page of the17·


· ·actual exhibit.··And it is page 42 in the order,18·


· ·Exhibit No. 2042.19·


· · · · · · · ·            Dr. Brendecke, if you'll look here in the20·


· ·Director's order, the second sentence of what we've got21·


· ·here, which is the last paragraph in the order,22·


· ·discussing a mitigation plan to be filed in this case.23·


· · · · · · · ·            Do you see the beginning of that second24·


· ·sentence says "The mitigation plan must provide25·
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· ·simulated steady-state benefits of 9.1 cfs to the·1·
· ·Curren Tunnel"?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       Q.· ·Okay.··And with regard to that portion of·4·
· ·the order, to the simulated steady-state benefits to·5·
· ·the Curren Tunnel, it would be my understanding that·6·
· ·Ms. Sukow has prepared what we've looked at before,·7·
· ·which is Exhibit 1025 outlining what the steady-state·8·
· ·benefits would be of the items proposed in the plan.·9·
· · · · · · · ·            Is that your understanding?10·
· · · · ··       A.· ·The items proposed in IGWA's plan?11·
· · · · ··       Q.· ·Yes.12·
· · · · ··       A.· ·Well, these are steady-state benefits of13·
· ·conversions -- IGWA's conversions and CREP and14·
· ·Southwest recharge.··There are other aspects of the15·
· ·plan, but these are steady-state calculations for these16·
· ·three different years.17·
· · · · ··       Q.· ·Right.··And those other aspects of the plan18·
· ·we will discuss.19·
· · · · · · · ·            You're talking about the Sandy Pipeline and20·
· ·things like that?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·That would provide actual water direct flow23·
· ·to the tunnel; correct?24·
· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·Okay.··In terms of the steady-state·1·
· ·benefits that would be modeled, it's my understanding·2·
· ·that these are the items that IGWA is seeking credit·3·
· ·for.·4·
· · · · · · · ·            Correct?·5·
· · · · ··       A.· ·IGWA is seeking credit for these items,·6·
· ·yes.·7·
· · · · ··       Q.· ·Okay.··And in terms of the items that are·8·
· ·modeled here, the CREP --·9·
· · · · · · · ·            And if you'd blow that up maybe a little10·
· ·bit maybe you'd see it.11·
· · · · · · · ·            But in terms of the items that are modeled12·
· ·here, the CREP, conversions, and the recharge that are13·
· ·modeled here, it's my understanding that you are14·
· ·comfortable with Ms. Sukow's calculation.15·
· · · · ··       A.· ·Yes.··I don't at this point have any reason16·
· ·to dispute them.··I usually double-check things, but17·
· ·there hasn't been an opportunity.··And when I've done18·
· ·that in the past, the differences have been minor.19·
· · · · ··       Q.· ·Okay.··And so recognizing that with regard20·
· ·to those steady-state benefits, for the years that are21·
· ·calculated here, if we go year by year, in 2011 the22·
· ·total benefit would be 1.7; in 2012, 2.1; and for 201323·
· ·it would be 1.7.··Is that correct?24·
· · · · ··       A.· ·Yes, that's what she calculated.25·
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· · · · ··       Q.· ·Okay.··And in terms -- so when we're·1·


· ·looking at the 9.1 cfs obligation at steady state, you·2·


· ·would agree with me that those items there do not get·3·


· ·there by themselves; correct?·4·


· · · · ··       A.· ·That's correct.·5·


· · · · ··       Q.· ·Okay.··And in addition to the somewhere·6·


· ·around 1.7 cfs credit for those existing items, is·7·


· ·there something else, just looking at the steady-state·8·


· ·calculation that IGWA is asking for credit for in·9·


· ·conversions, recharge, or CREP?10·


· · · · ··       A.· ·Well, I've outlined the possibilities of11·


· ·some recharge benefits from Sandy Ponds and from other12·


· ·activities that IGWA has either done itself or13·


· ·participated in.14·


· · · · ··       Q.· ·And those were --15·


· · · · ··       A.· ·But those haven't been quantified16·


· ·precisely.17·


· · · · ··       Q.· ·Sorry.··I didn't mean to talk over you.18·


· · · · · · · ·            Those are the activities that you discussed19·


· ·yesterday with your exhibit, I believe it was 1095;20·


· ·correct?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Okay.··Other than those activities that23·


· ·we've got up here from Ms. Sukow and your Exhibit 1095,24·


· ·are there other activities in that nature that IGWA is25·
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· ·claiming credit for?·1·


· · · · ··       A.· ·Well, the assignment of the water right on·2·


· ·Billingsley Creek could provide an immediate credit.·3·


· · · · ··       Q.· ·Right.··And so that would be another one·4·


· ·that would provide direct flow.··I'm just trying to·5·


· ·talk about something that would have a modeled·6·


· ·steady-state benefit to the tunnel.·7·


· · · · · · · ·            Was there something else within that first·8·


· ·category?·9·


· · · · ··       A.· ·Not that I can think of at the moment.10·


· · · · ··       Q.· ·Okay.··With regard to your Exhibit 1095 --11·


· ·I won't go back through that again in detail, but it's12·


· ·my understanding that with regard to the Sandy Ponds13·


· ·North Snake Groundwater District is the only member of14·


· ·IGWA that owns any water rights into the Sandy Pond.15·


· · · · · · · ·            Is that correct?··Is that your16·


· ·understanding?17·


· · · · ··       A.· ·I don't believe any of the other18·


· ·groundwater districts own shares in North Side.19·


· · · · ··       Q.· ·And in terms of IGWA, that would be the20·


· ·only shares that are owned by anyone with regard to21·


· ·water going into the Sandy Pond?22·


· · · · ··       A.· ·Well, it's the only ones that I've heard23·


· ·of.24·


· · · · ··       Q.· ·Okay.··And it's -- would you -- it's your25·
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· ·understanding that that's 14 shares of water going into·1·
· ·the Sandy Ponds?·2·
· · · · ··       A.· ·That's what I heard yesterday.·3·
· · · · ··       Q.· ·Under the order, as we just discussed, the·4·
· ·order also allows an alternative where IGWA could·5·
· ·provide a mitigation plan to provide a direct flow to·6·
· ·the tunnel as well.·7·
· · · · · · · ·            Is that your understanding?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·Okay.··And that also was an alternative10·
· ·9.1 cfs of water; correct?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·Okay.··In terms of direct flow -- well,13·
· ·before we move on to that, I want to talk a little bit14·
· ·about the steady-state result.15·
· · · · · · · ·            It's my understanding that IGWA is claiming16·
· ·credit for steady-state benefits for the activities17·
· ·that are noted here on -- or taken into account on18·
· ·Exhibit 1025.19·
· · · · · · · ·            Correct?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·Okay.··Those activities are not consistent22·
· ·throughout the years, are they?··They vary?23·
· · · · ··       A.· ·They vary a little bit from year to year.24·
· ·Not very much.25·
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· · · · ··       Q.· ·The assumption of -- if I understand it·1·
· ·correctly, the assumption of a steady-state run is that·2·
· ·the inputs that you're putting into it occurred during·3·
· ·the entire steady-state period; correct?·4·
· · · · ··       A.· ·In general a steady-state model run is one·5·
· ·in which there's complete equilibrium.·6·
· · · · ··       Q.· ·Okay.··And so the assumptions, as I·7·
· ·understand it, with regard to these numbers -- the 1.7,·8·
· ·the 2.1, and 1.7 -- is that for each of those years the·9·
· ·activities that are calculated or put into the model10·
· ·would have occurred for the entire steady-state period;11·
· ·is that correct?12·
· · · · ··       A.· ·Well, when you say "the entire steady-state13·
· ·period," it's not a period.··It's just an assumption14·
· ·of, well, how does this look at equilibrium.15·
· · · · ··       Q.· ·Okay.··And so --16·
· · · · ··       A.· ·Not really a period of time associated with17·
· ·it.18·
· · · · ··       Q.· ·Okay.··And so it may not be a particular19·
· ·period of time.20·
· · · · · · · ·            You run it until it reaches that21·
· ·equilibrium; correct?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·Okay.··And during the time period for which24·
· ·you run it -- whatever it is -- you're assuming that25·
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· ·these activities remain the same?·1·
· · · · ··       A.· ·Yes, that they don't change.·2·
· · · · ··       Q.· ·And in fact, they do change?··I mean that's·3·
· ·not true in this case that they don't change; is that·4·
· ·right?·5·
· · · · ··       A.· ·They change slightly from year to year.·6·
· · · · ··       Q.· ·Okay.··And they change enough that at least·7·
· ·for these years that were looked at you've got a·8·
· ·difference of 1.7 to 2.1 and back down to 1.7 within a·9·
· ·three-year period?10·
· · · · ··       A.· ·Yeah.··When each of those years is viewed11·
· ·in isolation, you do get a slightly different number12·
· ·each year.13·
· · · · ··       Q.· ·And a steady-state run does not tell us14·
· ·what would accrue this year, does it?15·
· · · · ··       A.· ·No.··It says what would accrue in a state16·
· ·of complete equilibrium.17·
· · · · ··       Q.· ·All right.··So at some point in the future,18·
· ·whenever you reach that steady state, you would get19·
· ·that amount of water?··It doesn't occur this year?20·
· · · · ··       A.· ·It -- that number is not going -- well, I21·
· ·guess it depends on when things start.··I mean the22·
· ·conversions have been going on for quite a long time.23·
· ·We may well be near steady state with those effects at24·
· ·this point.25·
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· · · · ··       Q.· ·And have you made any attempt to figure·1·


· ·that out?··Have you looked back to see which·2·


· ·conversions have lasted for a certain period of time?·3·


· ·Have you done any of that investigation?·4·


· · · · ··       A.· ·No, I've not.··But I'm aware that the model·5·


· ·responds relatively quickly in this area.·6·


· · · · ··       Q.· ·And I understand from your deposition that·7·


· ·you have made no attempt with regard to this particular·8·


· ·mitigation plan to make any determination of what would·9·


· ·show up in any given year.10·


· · · · · · · ·            Correct?11·


· · · · ··       A.· ·I have not done any modeling to predict12·


· ·when effects would show up.13·


· · · · ··       Q.· ·And it would be my understanding that that14·


· ·would require some kind of transient run.15·


· · · · · · · ·            Correct?16·


· · · · ··       A.· ·Well, you know, the problem with doing a17·


· ·transient run is you have to make a lot of other18·


· ·assumptions about what's going to happen next year and19·


· ·the year after.20·


· · · · ··       Q.· ·Right.··And we just don't know that right21·


· ·now; right?22·


· · · · ··       A.· ·We don't know all of those things.23·


· · · · ··       Q.· ·Okay.··And we don't know that in part24·


· ·because, as Mr. Carlquist testified earlier, that the25·
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· ·pumpers have indicated that they need to have the right·1·
· ·to turn their pumps back on; right?·2·
· · · · ··       A.· ·On some conversions, the soft conversions,·3·
· ·I understand people can use their pumps if the surface·4·
· ·water supply is inadequate.·5·
· · · · ··       Q.· ·And when you say "some conversions," it's·6·
· ·my understanding that all of the conversions are soft,·7·
· ·the vast majority of them?·8·
· · · · ··       A.· ·I believe the vast majority of them are·9·
· ·soft conversions.10·
· · · · ··       Q.· ·Okay.··And by "soft," you understand that11·
· ·to mean that they can turn their pumps back on if they12·
· ·feel that they need to?13·
· · · · ··       A.· ·Yeah.··My understanding was it was sort of14·
· ·a last resort thing, from Mr. Carlquist's description.15·
· · · · ··       Q.· ·Rangen doesn't have that option, do they?16·
· · · · ··       A.· ·Turn pumps on?17·
· · · · ··       Q.· ·Right.18·
· · · · ··       A.· ·Well, they don't have a well.19·
· · · · ··       Q.· ·Right.··They don't --20·
· · · · ··       A.· ·They certainly could have a well.21·
· · · · ··       Q.· ·But they don't have the water coming out of22·
· ·the Curren Tunnel, and they can't just decide, Hey,23·
· ·wait, the water that's from this mitigation plan isn't24·
· ·there so we're going to do something else.25·
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· · · · · · · ·            The water isn't there; right?·1·
· · · · ··       A.· ·There's water in Billingsley Creek that·2·
· ·could be made available pretty quickly.·3·
· · · · ··       Q.· ·Okay.··So with regard to this particular·4·
· ·plan, do you have a contingency plan that you've·5·
· ·created for getting the water to Rangen?··If the·6·
· ·pumpers decide to turn the water back on, do you have a·7·
· ·contingency plan for that?·8·
· · · · ··       A.· ·Well, I believe that the soft conversions·9·
· ·that have occurred historically have probably reflected10·
· ·some degree of groundwater use.··And Ms. Yenter11·
· ·testified that she accounts for that in figuring out12·
· ·the credit.··So I think these credits account for some13·
· ·amount of that that has occurred historically.··I don't14·
· ·have any reason to think it would be any different in15·
· ·the future.16·
· · · · ··       Q.· ·And you're willing to let Rangen take that17·
· ·risk?18·
· · · · ··       A.· ·Well, our -- I believe IGWA's mitigation19·
· ·plan intends to fully comply with the order and provide20·
· ·the 9.1 cfs, either through activities that benefit the21·
· ·aquifer or by direct flow, in some combination thereof.22·
· · · · ··       Q.· ·And we've talked about the activities that23·
· ·benefit the aquifer.24·
· · · · · · · ·            And the activities that benefit the aquifer25·
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· ·that you're aware of do not amount to 9.1 cfs; correct?·1·
· · · · ··       A.· ·Well, these certainly don't --·2·
· · · · ··       Q.· ·Well, we've talked --·3·
· · · · ··       A.· ·-- the ones that are simulated here.·4·
· · · · ··       Q.· ·Okay.··And you've indicated that there·5·
· ·aren't any others simulated in terms of the aquifer?·6·
· · · · ··       A.· ·Not in this analysis of Ms. Sukow's, no.·7·
· · · · ··       Q.· ·Okay.··And where is the other analysis?·8·
· · · · ··       A.· ·There are -- there are other activities·9·
· ·that have gone on that have benefited the aquifer that10·
· ·probably have benefits to Rangen.11·
· · · · ··       Q.· ·Okay.··And you've attempted to quantify12·
· ·those, I believe, in your Exhibit 1095?13·
· · · · ··       A.· ·My Exhibit 1095 was meant to just get an14·
· ·idea of what the possible order of magnitude of those15·
· ·benefits might be.16·
· · · · ··       Q.· ·And the --17·
· · · · ··       A.· ·It's not a precise quantification.18·
· · · · ··       Q.· ·And the order of magnitude is significantly19·
· ·less than 9.1?20·
· · · · ··       A.· ·It is less than 9.1.21·
· · · · ··       Q.· ·Let's talk about some of the alternatives22·
· ·that you -- that the plan proposes for to get direct23·
· ·water to Rangen.24·
· · · · · · · ·            The first one I'd like to talk about is you25·


Page 550


· ·had some comments with regard to the Sandy Pipeline.·1·


· · · · ··       A.· ·I probably mentioned it.·2·


· · · · ··       Q.· ·Okay.··With regard to the Sandy Pipeline,·3·


· ·IGWA's seeking some direct flow credit for the Sandy·4·


· ·Pipeline.··And as I understand it, the reasoning from·5·


· ·IGWA is that Mr. Morris has rights in the Curren Tunnel·6·


· ·for irrigation, IGWA is -- the Sandy Pipeline exists,·7·


· ·and Mr. Morris is taking some water from the Sandy·8·


· ·Pipeline so he's not taking that water from the Curren·9·


· ·Tunnel.10·


· · · · · · · ·            That's correct?··Right?··That's their11·


· ·reasoning?12·


· · · · ··       A.· ·Yes, it's a -- it's a project that reduces13·


· ·competing diversions at the Curren Tunnel.14·


· · · · ··       Q.· ·And in terms of benefit, of direct flow15·


· ·benefit to Rangen, there's a number of limitations on16·


· ·what IGWA is seeking for credit.17·


· · · · · · · ·            The first of those would be the amount of18·


· ·water that's actually available at the tunnel; correct?19·


· · · · ··       A.· ·Yes, the physical discharge at the tunnel.20·


· · · · ··       Q.· ·Right.··So in terms of these limits, we're21·


· ·looking at the lesser of the physical water available22·


· ·at the tunnel, and also the amount of water, as I would23·


· ·understand it, that the farmers could actually take24·


· ·legally; correct?25·
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· · · · ··       A.· ·At the tunnel?·1·
· · · · ··       Q.· ·Yes.·2·
· · · · ··       A.· ·Yes, that's a potential limitation.··That·3·
· ·doesn't sound, from the testimony I've heard, like it·4·
· ·occurs very often.·5·
· · · · ··       Q.· ·Okay.··And the potential limitations there·6·
· ·would be when those water rights in the tunnel are·7·
· ·actually in priority; correct?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·And you've heard the testimony of Mr. Erwin10·
· ·with regard to the required flows in the Curren Ditch,11·
· ·potentially Billingsley Creek.12·
· · · · · · · ·            And to the extent that those rights are out13·
· ·of priority, there would be no credit for IGWA;14·
· ·correct?15·
· · · · ··       A.· ·I think I heard Mr. Erwin say that there16·
· ·are rights to 15 cfs in the Curren Ditch that are17·
· ·senior to the irrigation rights at the tunnel, and have18·
· ·at least the theoretical potential to call out those19·
· ·rights at the tunnel.20·
· · · · ··       Q.· ·Right.··And to the extent that that call21·
· ·exists there, that would be another limitation on22·
· ·IGWA's credit; correct?23·
· · · · ··       A.· ·Yes.··Now, it's certainly possible, I24·
· ·think, for that call to be removed by delivering water25·
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· ·into the Curren Ditch by the pipeline.·1·
· · · · ··       Q.· ·And that water is only available -- or·2·
· ·excuse me, the Curren Ditch rights are irrigation·3·
· ·rights; correct?·4·
· · · · ··       A.· ·That's my understanding.·5·
· · · · ··       Q.· ·The rights, at least, that we're talking·6·
· ·about for Mr. Morris.·7·
· · · · ··       A.· ·There may be some irrigation -- some·8·
· ·year-round rights in the ditch.·9·
· · · · ··       Q.· ·The rights that we're discussing with10·
· ·regard to Mr. Morris are irrigation rights; correct?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·And those rights have a period of use that13·
· ·is not year-round; correct?14·
· · · · ··       A.· ·I believe there were some stock rights at15·
· ·the mouth of the tunnel that are year-round, but the16·
· ·majority of them are irrigation rights.17·
· · · · ··       Q.· ·And to the extent that they are irrigation,18·
· ·they are not available all year round?19·
· · · · ··       A.· ·Those irrigation rights would not be20·
· ·available year-round.21·
· · · · ··       Q.· ·And they would be limited to any amount of22·
· ·water that was actually delivered to Mr. Morris,23·
· ·correct, in terms of a limitation on credit?24·
· · · · ··       A.· ·I'm not sure what you mean by "delivered to25·
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· ·Mr. Morris."·1·
· · · · ··       Q.· ·Well, any water that's delivered through·2·
· ·the Sandy Pipeline to Mr. Morris, that would provide·3·
· ·another upper bound on what credit they could receive;·4·
· ·correct?·5·
· · · · ··       A.· ·Well, the concept is that Mr. Morris would·6·
· ·be diverting water from the Sandy Pipeline that he·7·
· ·would otherwise divert from the tunnel.··So if he·8·
· ·diverted less from the Sandy Pipeline, he -- perhaps he·9·
· ·could still divert from the tunnel.10·
· · · · ··       Q.· ·Looking at the further proposals that11·
· ·you've made, there's a number of proposals that you've12·
· ·addressed that are conceptual proposals that you've13·
· ·provided some kind of conceptual idea for, beginning14·
· ·with the cleaning of the tunnel; is that correct?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·Okay.··And with regard to cleaning the17·
· ·tunnel, what do you mean by "clean the tunnel"?18·
· · · · ··       A.· ·Ensuring that there aren't any obstructions19·
· ·or collapses in there that cause water to not appear at20·
· ·the mouth of the tunnel and into the farmer's box21·
· ·collection system, if you will.22·
· · · · ··       Q.· ·Are you aware of any such obstructions?23·
· · · · ··       A.· ·Well, I'm aware that periodically there's24·
· ·debris build-up upstream of the corrugated pipe.··I25·
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· ·don't know the degree to which this causes flows to be·1·
· ·diverted away from the normal outlet at the tunnel.·2·
· · · · · · · ·            I do know the tunnel is unlined above the·3·
· ·corrugated pipe.··There's certainly a possibility that·4·
· ·there has been over time collapse of various parts of·5·
· ·the tunnel.··And the tunnel could conceivably be·6·
· ·extended.··I mean the hole was put into the side of the·7·
· ·cliff to find water, and they found it.··And if they·8·
· ·went farther, they might well find more.·9·
· · · · ··       Q.· ·And you've done no investigation to10·
· ·determine how much that might be?11·
· · · · ··       A.· ·No.12·
· · · · ··       Q.· ·Or what the results of such an extension13·
· ·would be in terms of other water users?14·
· · · · ··       A.· ·No.··We talked a little bit about how you15·
· ·might try to estimate that yesterday.16·
· · · · ··       Q.· ·And that really goes into your conceptual17·
· ·plan with regard to a horizontal well, correct,18·
· ·drilling a horizontal well somewhere?19·
· · · · ··       A.· ·Well, the horizontal well would presumably20·
· ·be somewhere beneath the existing tunnel.21·
· · · · ··       Q.· ·Okay.··And it would carry some of the same22·
· ·risks as extending the tunnel for other water users;23·
· ·correct?24·
· · · · ··       A.· ·I'm not sure what risks you're talking25·
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· ·about.·1·


· · · · ··       Q.· ·Okay.··When you were discussing the·2·


· ·horizontal well, you indicated that one of the primary·3·


· ·ways that you could test it would be to just do it,·4·


· ·correct, just drill it and see what happens?·5·


· · · · ··       A.· ·Well, I think it would be more prudent to·6·


· ·put in some test holes up on the rim to -- so you had a·7·


· ·better idea of what direction you wanted to go.·8·


· · · · ··       Q.· ·Okay.··And those test wells, the purpose·9·


· ·you said would be to decide which direction you want to10·


· ·go?11·


· · · · ··       A.· ·Right.12·


· · · · ··       Q.· ·Okay.··And would you do anything to try and13·


· ·evaluate the risks to other -- other users of water14·


· ·around the Curren Tunnel?15·


· · · · ··       A.· ·That might be a condition that the Director16·


· ·would put on that kind of a scheme.17·


· · · · ··       Q.· ·Now, I understand that you yourself did not18·


· ·do any kind of investigation with regard to a19·


· ·horizontal well.··And in fact, you had reviewed a20·


· ·report that was done by Mr. Petrich, Christian Petrich.21·


· · · · · · · ·            Do you recall that, in SPF?22·


· · · · ··       A.· ·It was done by SPF.··I don't know exactly23·


· ·how they divided the responsibilities for it.24·


· · · · ··       Q.· ·Do you know who Christian Petrich provided25·
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· ·that report for?·1·


· · · · ··       A.· ·I believe he provided the report for·2·


· ·Rangen.·3·


· · · · ··       Q.· ·Right.··And so this is a draft of a·4·


· ·memorandum to Rangen when Rangen was seeking to try and·5·


· ·find some opportunities to get water; correct?·6·


· · · · ··       A.· ·That's my understanding.·7·


· · · · ··       Q.· ·And Mr. Petrich was identifying one of·8·


· ·those, and indicated that a horizontal well might be·9·


· ·one option.10·


· · · · · · · ·            And that's -- this is what you were relying11·


· ·upon, substantial part, with regard to your testimony12·


· ·that a horizontal well would result in additional13·


· ·water; correct?14·


· · · · ··       A.· ·Yes.··And it just makes hydraulic sense15·


· ·also that another well or tunnel beneath the existing16·


· ·one would draw more water from the aquifer.17·


· · · · ··       Q.· ·I'm going to point you to the -- I've18·


· ·pulled up page 6 of this exhibit, and the last page19·


· ·here.20·


· · · · · · · ·            And you'll see here Mr. Petrich is saying,21·


· ·"A horizontal well could result in substantial increase22·


· ·in flow to the Rangen facility"; correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··"However, this flow will likely25·
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· ·decrease current discharge to the Curren Tunnel, to·1·
· ·other springs in the vicinity of the Curren Tunnel, and·2·
· ·possibly to wells located on the rim above the Curren·3·
· ·Tunnel."·4·
· · · · · · · ·            Do you agree that those would be concerns·5·
· ·when drilling a horizontal well below the Curren·6·
· ·Tunnel?·7·
· · · · ··       A.· ·I think those are possibilities.··If the·8·
· ·objective here is to extract more water from the·9·
· ·aquifer than is presently discharging at the tunnel,10·
· ·that water will have to come from somewhere.11·
· · · · ··       Q.· ·Right.··And so it's almost certain to do12·
· ·precisely what Mr. Petrich was worried about here?13·
· · · · ··       A.· ·I think it's certainly a possibility.··It's14·
· ·something that, you know, we could examine with the15·
· ·groundwater model, for example.16·
· · · · ··       Q.· ·And you have not done that?17·
· · · · ··       A.· ·No.18·
· · · · ··       Q.· ·One of the other conceptual plans or19·
· ·proposals that you had was what I'll call an20·
· ·over-the-rim proposal, to take some wells that are21·
· ·above the Rangen facility and pipe that water together22·
· ·and run it down the tunnel; correct?··Or run it down to23·
· ·the tunnel; correct?24·
· · · · ··       A.· ·Yes, that's the basic concept.25·
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· · · · ··       Q.· ·Okay.··And you looked at a number of wells,·1·
· ·I understand.··And I'm going to show you Deposition·2·
· ·Exhibit 1059, which I understand to be a list of the·3·
· ·wells that you looked at within a 2-mile radius.·4·
· · · · · · · ·            Correct?·5·
· · · · ··       A.· ·Yeah.·6·
· · · · ··       Q.· ·Do you recognize that?·7·
· · · · ··       A.· ·These are wells within 2 miles of the·8·
· ·tunnel outlet.·9·
· · · · ··       Q.· ·Okay.··And I'm going to direct you to the10·
· ·column here that refers to the use volume on those11·
· ·water rights.··And I understand the significance for12·
· ·you of that column is that that's the maximum acre-feet13·
· ·that you indicate could be pumped from those wells.14·
· · · · · · · ·            Correct?15·
· · · · ··       A.· ·Yes.··Those are the water right volumetric16·
· ·limits --17·
· · · · ··       Q.· ·Okay.18·
· · · · ··       A.· ·-- where they existed.19·
· · · · ··       Q.· ·And it's my understanding that that's20·
· ·significant because -- in your mind, because it shows21·
· ·8,008 acre-feet volume limitation, and that in order to22·
· ·get 9.1 cfs you would need approximately 7,000.23·
· · · · ··       A.· ·A little under 7,000.24·
· · · · ··       Q.· ·A little under 7-?25·
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· · · · ··       A.· ·If you were trying to provide the full·1·


· ·9.1 cfs this way.·2·


· · · · ··       Q.· ·So in order to accomplish an over-the-rim·3·


· ·plan, the conceptual plan that you've got, you would·4·


· ·need virtually all of these wells to be connected,·5·


· ·correct, in order to get 9.1 cfs?·6·


· · · · ··       A.· ·If this was the only method of providing·7·


· ·mitigation.·8·


· · · · ··       Q.· ·Do you know whether these volume·9·


· ·limitations that are here are simply the volume10·


· ·limitations off of the water rights, or are these the11·


· ·consumptive uses of these wells?12·


· · · · ··       A.· ·These are numbers from the water rights.13·


· · · · ··       Q.· ·Okay.··So the actual consumptive use for14·


· ·these wells would likely be less than that?15·


· · · · ··       A.· ·It might be less, in some cases at least.16·


· · · · ··       Q.· ·With regard to the wells that are listed17·


· ·here that you are proposing, it's my understanding that18·


· ·you have not spoken with any of these water-right19·


· ·holders.20·


· · · · · · · ·            Correct?21·


· · · · ··       A.· ·I have not personally spoken with any of22·


· ·them.23·


· · · · ··       Q.· ·Do you know whether the proposal --24·


· ·assuming that you come up with it, do you know whether25·
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· ·the proposal would provide for these acres to be dried·1·
· ·up so that the water can be pumped, or would you be·2·
· ·planning on conversions from some kind of surface·3·
· ·water?·4·
· · · · ··       A.· ·I don't know what the mix would be.··It·5·
· ·might well be a combination of those things.·6·
· · · · ··       Q.· ·Have you had any conversations with, for·7·
· ·instance, North Side to try and see if water was·8·
· ·available to be able to do conversions?·9·
· · · · ··       A.· ·Only general ones.10·
· · · · ··       Q.· ·Okay.··And were you here for11·
· ·Mr. Carlquist's testimony indicating that he believes12·
· ·the North Side is at capacity with regard to13·
· ·conversions?14·
· · · · ··       A.· ·I heard him say that.··I don't know where15·
· ·the bottlenecks are precisely in the conversion water16·
· ·delivery.17·
· · · · ··       Q.· ·Okay.··And that would seem to be a big one18·
· ·towards getting an over-the-rim plan, wouldn't it, if19·
· ·you're looking for conversions, big bottleneck?20·
· · · · ··       A.· ·It would depend on where it is.··These are21·
· ·all served by W -- laterals off the -- or conveyances22·
· ·offer the W Lateral.··I don't know if that's where the23·
· ·big bottlenecks are or if they're farther up in the24·
· ·system.25·
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· · · · ··       Q.· ·I'd like to look at Exhibit 1053.·1·
· ·Exhibit 1053 I understand is a plan that was submitted·2·
· ·in the Clear Springs case.·3·
· · · · · · · ·            Correct?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·How many -- how many wells were being·6·
· ·connected with regard to the Clear Springs case?·7·
· · · · ··       A.· ·I think there were seven, seven or eight·8·
· ·wells.·9·
· · · · ··       Q.· ·Okay.10·
· · · · ··       A.· ·There were two alternatives.··There was one11·
· ·that involved seven or eight wells, and one that12·
· ·involved, I think, two or three wells.13·
· · · · ··       Q.· ·And for those wells, do you know how many14·
· ·pages there are of documents here connected with the15·
· ·Exhibit 1053?16·
· · · · ··       A.· ·I haven't counted.17·
· · · · ··       Q.· ·Okay.··Would it surprise you -- and I'll go18·
· ·to what I believe to be the last page here.··Would it19·
· ·surprise you if there were 46 pages in this document?20·
· · · · ··       A.· ·No, if you count all those schematics,21·
· ·things like that.22·
· · · · ··       Q.· ·Okay.··Schematics of what would actually be23·
· ·done.24·
· · · · · · · ·            You have not prepared something similar in25·
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· ·this case, have you?·1·


· · · · ··       A.· ·No.··There was quite a bit more time·2·


· ·available to prepare this than we've had in this case.·3·


· · · · ··       Q.· ·Turning your attention to the pump-back·4·


· ·system that you had -- at least had a conceptual plan·5·


· ·for.·6·


· · · · · · · ·            With regard to that pump-back system, what·7·


· ·water would be -- where would you get the water to pump·8·


· ·back?··It's my understanding right now that Rangen has·9·


· ·rights in the Curren Tunnel which are flowing10·


· ·approximately 1 or 2 cfs.··Where would you get the11·


· ·water to pump back?12·


· · · · ··       A.· ·Well, the groundwater districts have an13·


· ·application for a water right on Billingsley Creek.14·


· ·That could be pumped.··It could be pumped from the15·


· ·tail -- the effluent from existing raceways at Rangen.16·


· · · · ··       Q.· ·Well, the existing raceways, again, that17·


· ·would require some other water to go into Rangen's18·


· ·facility to be used; correct?19·


· · · · ··       A.· ·Well, that's why I mentioned the20·


· ·Billingsley Creek water.21·


· · · · ··       Q.· ·In other words, the pump-back system by22·


· ·itself, at least as things currently stand, is really23·


· ·not going to provide much water for Rangen, unless one24·


· ·of the other conceptual plans were approved?25·
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· · · · ··       A.· ·If the only water running through the·1·
· ·Rangen facility that can be pumped back is that which·2·
· ·can be obtained from the Curren Tunnel, it would·3·
· ·probably be difficult to make up the 9 cfs with that,·4·
· ·because I think the tunnel flows now are only a·5·
· ·few cfs.··Although I've heard of mixtures on the order·6·
· ·of 10 percent for pump-backs.·7·
· · · · ··       MR. MAY:··Thank you.··That's all I've got.·8·
· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon,·9·
· ·cross-examination?10·
· · · · ··       MR. LEMMON:··Yeah, I have a few questions I11·
· ·would like to ask.12·
· ·13·
· · · · · · · · · · ··                   CROSS-EXAMINATION14·
· ·BY MR. LEMMON:15·
· · · · ··       Q.· ·I believe yesterday you characterized that16·
· ·perhaps a horizontal well was one of the best options17·
· ·available to supplying water directly to Rangen's.18·
· · · · · · · ·            Would that be your --19·
· · · · ··       A.· ·I don't know if I'd characterized it as the20·
· ·best.21·
· · · · ··       Q.· ·Okay.22·
· · · · ··       A.· ·I don't remember that.··It's certainly one23·
· ·of the options.24·
· · · · ··       Q.· ·I think you said perhaps it was the best25·
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· ·option.··But okay.·1·
· · · · · · · ·            You've admitted or you've said that there·2·
· ·are some risk to other springs in the area by the use·3·
· ·of the horizontal well or extending the tunnel.·4·
· · · · · · · ·            Could you describe how you see that --·5·
· ·either extending the tunnel or drilling the horizontal·6·
· ·well at Rangen's affecting local spring discharges.·7·
· · · · ··       A.· ·Extending the tunnel or putting in a lower·8·
· ·horizontal well would -- if they resulted in an·9·
· ·increase in discharge, which would be the goal, of10·
· ·course, would tend to lower water tables in the11·
· ·immediate vicinity.12·
· · · · · · · ·            That might have an effect on other nearby13·
· ·springs.··It might diminish somewhat the flow of other14·
· ·springs.··It might cause groundwater levels to decline15·
· ·slightly in the upstream area.··It would depend on the16·
· ·amount of additional water being extracted.··And these17·
· ·are the kinds of analyses that the groundwater model is18·
· ·designed to look at.19·
· · · · ··       Q.· ·So it could affect other water right20·
· ·diverters in the area?21·
· · · · ··       A.· ·It's possible.22·
· · · · ··       Q.· ·Okay.··Do you know of other tunnels in the23·
· ·area?24·
· · · · ··       A.· ·The Hoagland Tunnel is not far from Curren25·
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· ·Tunnel.·1·
· · · · ··       Q.· ·Okay.·2·
· · · · ··       A.· ·And I suspect there are others that I don't·3·
· ·know about.·4·
· · · · ··       Q.· ·From personal experience, I can tell you·5·
· ·there are others.·6·
· · · · · · · ·            Would it be then your recommendation if·7·
· ·those -- the owners of those tunnels are also impacted·8·
· ·and their supply goes down, would it be your·9·
· ·recommendation that they should lengthen or install10·
· ·horizontal wells at their locations?11·
· · · · ··       A.· ·They -- should those decreases be material,12·
· ·there are probably a whole suite of methods that we'd13·
· ·have to look at to see how to keep people whole.··They14·
· ·involve the things you mentioned.··They may involve15·
· ·something else.16·
· · · · ··       Q.· ·So the solution of Rangen's could lead us17·
· ·to problems at other diversion locations?18·
· · · · ··       A.· ·Increasing the discharge from the aquifer19·
· ·at Rangen will cause lower water tables in the20·
· ·immediate vicinity.··It's hard to say how far those21·
· ·would be extended.··There were other aspects of the22·
· ·mitigation plan that would not have any of these23·
· ·effects.24·
· · · · ··       Q.· ·So what would be one of those options that25·
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· ·wouldn't have these effects?·1·


· · · · ··       A.· ·Well, the obvious one, the 800-pound·2·


· ·gorilla is the assignment of the Billingsley Creek·3·


· ·water right to Rangen.·4·


· · · · ··       Q.· ·Okay.··If we take that one off the table,·5·


· ·then what else?·6·


· · · · ··       A.· ·Increased recharge from Sandy Ponds, for·7·


· ·example.·8·


· · · · ··       Q.· ·Okay.··What water right would you foresee·9·


· ·being used to extend the tunnel or drill a horizontal10·


· ·well at Rangen's?11·


· · · · ··       A.· ·Well, in the SPF report, it was12·


· ·hypothesized that the Department would view these --13·


· ·could view these as well deepening efforts.14·


· · · · ··       Q.· ·Okay.15·


· · · · ··       A.· ·I don't know if that's the case or if a new16·


· ·application would be required.17·


· · · · ··       Q.· ·I believe Rangen's water right has been18·


· ·viewed as a surface water right.··So that would, in my19·


· ·estimation, mean that they wouldn't be able to go for20·


· ·what would now be determined to be a groundwater right.21·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, you22·


· ·need to ask questions.··You're testifying now.23·


· · · · ··       MR. LEMMON:··Okay.··Excuse me.24·


· · · · ··       THE HEARING OFFICER:··Yeah.25·
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· · · · ··       Q.· ·(BY MR. LEMMON):··Would it be your·1·


· ·understanding that a horizontal well would be viewed as·2·


· ·a groundwater -- or a -- yeah, a groundwater right?·3·


· · · · ··       A.· ·I really can't say whether a new·4·


· ·application for a new water right would be required for·5·


· ·that or not.··That's sort of a legal question.·6·


· · · · ··       MR. LEMMON:··Okay.·7·


· · · · ··       MS. LEMMON:··Is there a contingency in your·8·


· ·mitigation plan should --·9·


· · · · ··       THE HEARING OFFICER:··Let's have the questions10·


· ·funneled through one person.··I'm sorry, Linda.11·


· · · · ··       MS. LEMMON:··That's okay.12·


· · · · ··       Q.· ·(BY MR. LEMMON):··Okay.··Given the fact13·


· ·that you've said that there's a possibility of14·


· ·drilling -- if you drill a horizontal well or extend15·


· ·the tunnel at Rangen's, there's a possibility that it16·


· ·would affect other springs in the area, what would be17·


· ·the contingency plan to compensate those other18·


· ·diversions?19·


· · · · ··       A.· ·It would be some combination, I presume, of20·


· ·the sorts of things that are in this plan.··Some21·


· ·similar combination.22·


· · · · ··       Q.· ·Okay.··You've talked about -- let's go to23·


· ·the over-the-rim proposal.24·


· · · · · · · ·            As an engineer what are your estimations of25·
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· ·the risk of failure of that system?·1·
· · · · ··       A.· ·Do you mean like a mechanical failure of·2·
· ·the system?·3·
· · · · ··       Q.· ·A mechanical failure.··A failure to deliver·4·
· ·the required water to Rangen's.·5·
· · · · ··       A.· ·I think those can be made quite small.··The·6·
· ·plan that was developed for Snake River Farm had·7·
· ·emergency power, had generators that had automatic·8·
· ·switches on them.··It had more pumps plumbed into the·9·
· ·system that were needed to supply the required flow10·
· ·rates, and switching systems that would turn those11·
· ·pumps on if for some reason or another one went off.12·
· ·So I think the risks of mechanical failure were pretty13·
· ·small there.14·
· · · · ··       Q.· ·So --15·
· · · · ··       A.· ·I can't tell you a number .002 percent or16·
· ·something like that.17·
· · · · ··       Q.· ·Okay.··What would be the proposal as far as18·
· ·responding to failures of the system?··In other words,19·
· ·who would respond and who would be the staff on call,20·
· ·or how would those failures be detected by the21·
· ·groundwater districts?22·
· · · · ··       A.· ·Well, I presume there would have to be23·
· ·sufficient monitoring and telemetry on the system, if24·
· ·anything.··The goal would be to make the response25·
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· ·automatic, run by electronics and switching.·1·


· · · · ··       Q.· ·So that adds more components that could·2·


· ·possibly fail?·3·


· · · · ··       A.· ·Well, I guess there's the argument that the·4·


· ·more components you have, the more likely it is there's·5·


· ·going to be a failure someplace.··But on the other·6·


· ·hand, these components are all designed to operate·7·


· ·backup systems.·8·


· · · · · · · ·            So I mean at what point do you have backups·9·


· ·for the backups for the backups?··I mean I don't know.10·


· ·It's kind of a -- just -- I can't -- maybe I'm not11·


· ·answering your question.12·


· · · · ··       MR. LEMMON:··Yeah.··Okay.··That's all of my13·


· ·questions, I guess.14·


· · · · ··       THE HEARING OFFICER:··Thank you, Mr. Lemmon.15·


· ·And I want to clarify at this point, you're16·


· ·representing yourself pro se.··And, Mr. Lemmon, you did17·


· ·a good job of asking questions.18·


· · · · · · · ·            I just want to make sure, Linda, that you19·


· ·know --20·


· · · · ··       MS. LEMMON:··I understand.21·


· · · · ··       THE HEARING OFFICER:··-- if you want to take the22·


· ·lead in questioning and examining the witnesses, you're23·


· ·welcome to do that.··I just need to know -- what I24·


· ·don't want is a switching back and forth.25·
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· · · · · · · ·            And some of that is for the sake of the·1·


· ·court reporter.··Some of it is for the sake of the·2·


· ·witness, because I think the witness -- I've been in·3·


· ·situations where two or three attorneys are asking me·4·


· ·questions all at the same time, and it's a·5·


· ·disconcerting situation to be in.··So it's as much for·6·


· ·order as anything.··So thanks for your patience.·7·


· · · · · · · ·            Okay.··Mr. Budge, redirect?·8·


· · · · ··       MR. TJ BUDGE:··Yeah.··Thank you, Director.··I·9·


· ·don't think this will take too long.10·


· ·11·


· · · · · · · · · ··                 REDIRECT EXAMINATION12·


· ·BY MR. TJ BUDGE:13·


· · · · ··       Q.· ·Dr. Brendecke, I just want to ask a few14·


· ·follow-up questions to clarify a few things.15·


· · · · · · · ·            First, I want to talk about the16·


· ·availability of groundwater in the aquifer to support a17·


· ·horizontal well or an over-the-rim system.··Mr. May18·


· ·made a statement that water was not available to Rangen19·


· ·at the Curren Tunnel.··And I wanted to clarify some20·


· ·testimony that you provided yesterday.21·


· · · · · · · ·            My recollection is that it was your opinion22·


· ·that there is an abundant groundwater supply23·


· ·available --24·


· · · · ··       MR. MAY:··Objection.··Leading.25·
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· · · · ··       Q.· ·(BY MR. TJ BUDGE):··-- just east of Rangen;·1·


· ·is that correct?·2·


· · · · ··       THE HEARING OFFICER:··Okay.··We have an·3·


· ·objection.·4·


· · · · ··       MR. MAY:··Yes.··Objection.··It's leading.·5·


· · · · ··       THE HEARING OFFICER:··This is redirect.··He's·6·


· ·trying to characterize Brendecke's testimony.·7·


· ·Brendecke can state whether it's correct or not.·8·


· · · · · · · ·            So overruled.·9·


· · · · · · · ·            Mr. Brendecke.10·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, did you11·


· ·testify yesterday that there is a robust groundwater12·


· ·supply in the vicinity of Rangen?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·And you testified yesterday that should the15·


· ·Director authorize development of a horizontal well or16·


· ·an over-the-rim system you believe there was adequate17·


· ·water in the aquifer to operate such a system?18·


· · · · ··       A.· ·Yes, I believe there is.19·


· · · · ··       Q.· ·And you recall testifying yesterday about a20·


· ·table that you had put together of groundwater rights21·


· ·in the vicinity of Rangen that could be used for an22·


· ·over-the-rim system?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Are you aware that Rangen itself owns some25·
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· ·land above the rim just east of its aquaculture·1·


· ·facility?·2·


· · · · ··       A.· ·Only because of looking at maps prepared by·3·


· ·others.··It looks like there's some land that Rangen·4·


· ·owns above the rim.·5·


· · · · ··       Q.· ·Would you mind turning to Exhibit 1059.·6·


· · · · ··       A.· ·I have it.·7·


· · · · ··       Q.· ·This is the table of water rights within·8·


· ·2 miles of the Rangen hatchery; is that right?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·There was some discussion earlier about --11·


· ·or at least an inference made by Mr. May that to use12·


· ·these water rights for an over-the-rim system you would13·


· ·have to actually interconnect every well that's14·


· ·presently used to deliver these water rights.15·


· · · · · · · ·            Do you recall that suggestion?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·I assume you're familiar with what we call18·


· ·in Idaho a water-right transfer, which could be used to19·


· ·change points of diversion or places of use of water20·


· ·rights?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Wouldn't you agree that whatever number of23·


· ·these water rights were necessary to meet a mitigation24·


· ·obligation over the rim a water-right transfer25·
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· ·application could be filed to consolidate the points of·1·


· ·diversion to a handful of points of diversion similar·2·


· ·to what was proposed in the Snake River Farms plan?·3·


· · · · ··       MR. MAY:··Objection.··He's just testifying.·4·


· · · · ··       THE HEARING OFFICER:··Overruled.·5·


· · · · · · · ·            Go ahead.·6·


· · · · ··       MR. TJ BUDGE:··Typically, on redirect you're·7·


· ·allowed to lead the witness.·8·


· · · · ··       Q.· ·To rephrase the question, would you agree·9·


· ·that a water-right transfer application can be filed,10·


· ·subject to Department approval, to consolidate a number11·


· ·of these water rights in a series of wells similar as12·


· ·was proposed in the Snake River Farms plan?13·


· · · · ··       A.· ·Yes, I believe that's the case.14·


· · · · ··       Q.· ·There was also questions to you about15·


· ·whether the groundwater users would convert all of this16·


· ·land to surface water.17·


· · · · · · · ·            And I understood your testimony to be that18·


· ·they may or they may in part; is that correct?19·


· · · · ··       A.· ·Yes.20·


· · · · ··       Q.· ·They could also purchase some of this land21·


· ·if that made economic sense?22·


· · · · ··       A.· ·Yes.23·


· · · · ··       Q.· ·I want to point to one of the water rights24·


· ·on this table in 1059.··It's water right 36-8048 in the25·
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· ·name of Rangen, Inc.·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·You'll see that it authorized a diversion·3·


· ·volume of 80 acre-feet --·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·-- annually.·6·


· · · · · · · ·            You testified that if a horizontal well·7·


· ·were installed it may have an effect on groundwater·8·


· ·levels in this area; is that correct?·9·


· · · · ··       A.· ·It might, yeah.10·


· · · · ··       Q.· ·And would you agree that the use of water11·


· ·from any of these wells would have effect on12·


· ·groundwater levels in the area?13·


· · · · ··       A.· ·It would.14·


· · · · ··       Q.· ·And if Rangen is using its water right, it15·


· ·would also have an effect to lower the groundwater16·


· ·level in this area?17·


· · · · ··       A.· ·It would.18·


· · · · ··       Q.· ·And so in that sense Rangen has -- it's19·


· ·been using its water right, been contributing to its20·


· ·own water decline?21·


· · · · ··       MR. MAY:··Objection.··Objection.··Leading, and22·


· ·it's misleading him.··Objection.23·


· · · · ··       THE HEARING OFFICER:··I guess my question is,24·


· ·Mr. Budge, what's the purpose for this inquiry?25·
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· · · · ··       MR. TJ BUDGE:··To point out that Rangen has also·1·


· ·had the opportunity to deliver water over the rim.·2·


· · · · ··       THE HEARING OFFICER:··But it has a water right.·3·


· ·Sustained.·4·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, there·5·


· ·was some questioning about the backups utilized in an·6·


· ·over-the-rim delivery system.·7·


· · · · · · · ·            Do you recall those questions by·8·


· ·Mr. Lemmon?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·You explained that in the Snake River Farms11·


· ·plan they had backup power and pumps and the like.12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·Is it your opinion that backup facilities14·


· ·of that nature reasonably --15·


· · · · ··       MR. MAY:··Objection.··It's redirect, and all16·


· ·he's doing is testifying for the witness.··It's17·


· ·inappropriate.··It's leading.18·


· · · · ··       THE HEARING OFFICER:··No.··I think for the most19·


· ·part, Mr. May, Mr. Budge is asking Mr. Brendecke about20·


· ·his testimony, and his previous testimony, and21·


· ·reiterating it.··And so Mr. Brendecke can qualify his22·


· ·statements.23·


· · · · · · · ·            Overruled.24·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Was your testimony25·
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· ·that, in your opinion, backup devices of that nature·1·
· ·adequately or reasonably protect against system·2·
· ·failure?·3·
· · · · ··       A.· ·I believe they did, yes.·4·
· · · · ··       Q.· ·Could similar backup measures be included·5·
· ·on a pump-back system?·6·
· · · · ··       A.· ·Of course.·7·
· · · · ··       Q.· ·In fact, isn't it true that any water·8·
· ·delivery system has a risk of failure?··For example, a·9·
· ·piping system, a ditch system, a canal system, any of10·
· ·those can fail by accident?11·
· · · · ··       MR. MAY:··Objection.··Continuing.12·
· · · · ··       THE HEARING OFFICER:··Overruled.13·
· · · · ··       THE WITNESS:··All water delivery systems -- or14·
· ·all constructed water delivery systems have risks of15·
· ·failure.16·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··And so the risk of17·
· ·failure also exists with Rangen's current system of18·
· ·piping coming from the Curren Tunnel to the small19·
· ·raceways?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·And the pipes between their raceways?22·
· · · · ··       A.· ·Yes, they would.23·
· · · · ··       Q.· ·So you would agree that it's not realistic24·
· ·to construct any water delivery system that is25·
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· ·100 percent immune from a risk of failure?·1·


· · · · ··       A.· ·I believe that's true.·2·


· · · · ··       Q.· ·The best we can do is create a system that·3·


· ·minimizes that risk to a tolerable level?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And --·6·


· · · · ··       A.· ·That's what backups are for.·7·


· · · · ··       Q.· ·And in your opinion, there are backups and·8·


· ·redundancies available to minimize that risk for a·9·


· ·pump-back or an over-the-rim system to a reasonable10·


· ·level?11·


· · · · ··       A.· ·I believe so.12·


· · · · ··       Q.· ·Let me back up just briefly to the13·


· ·discussion about the challenge of delivering the full14·


· ·9.1 cfs to Rangen in an over-the-rim system.15·


· · · · · · · ·            I presume you would agree that that would16·


· ·be an expensive option for the groundwater users?17·


· · · · ··       A.· ·It would be.18·


· · · · ··       Q.· ·Would you characterize that as their19·


· ·mitigation alternative of last resort, most likely?20·


· · · · ··       MR. MAY:··Objection.··He's just testifying.21·


· · · · ··       THE HEARING OFFICER:··Sustained.··The question,22·


· ·I think, can be posed in a different way, Mr. Budge.23·


· · · · ··       MR. TJ BUDGE:··Yeah.24·


· · · · ··       Q.· ·Would the groundwater users -- in your25·
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· ·view, would it make sense for them to limit the·1·


· ·capacity of an over-the-rim system to the minimum·2·


· ·amount of water needed to meet their mitigation·3·


· ·obligation?··For example, if they received credit for·4·


· ·conversions, CREP, or other activities, wouldn't you·5·


· ·expect those would be taken into account, and then the·6·


· ·over-the-rim system would be designed simply to make up·7·


· ·the shortfall to meet the full 9.1 obligation?·8·


· · · · ··       A.· ·I think that would be the most·9·


· ·cost-effective thing to do.10·


· · · · ··       Q.· ·Okay.··Just -- and then one last question11·


· ·about the feasibility of a pump-back system.··My12·


· ·understanding of the question asked by Mr. May and your13·


· ·testimony is that if Rangen's water use was limited14·


· ·strictly to water discharging from the tunnel it may be15·


· ·difficult to provide the full 9.1 cfs by recirculating16·


· ·that Curren Tunnel discharge.17·


· · · · ··       A.· ·Yes, it would be driven, to some degree, by18·


· ·water quality and constraints and the like.··Might19·


· ·require some oxygenation equipment.20·


· · · · ··       Q.· ·If Rangen was allowed to use Billingsley21·


· ·Creek water, either by an assignment of the Groundwater22·


· ·District's permit or by them obtaining their own water23·


· ·right permit, that would provide a significant24·


· ·additional water supply for use in the facility; is25·
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· ·that correct?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·And a pump-back system then would be much·3·


· ·more feasible with that Billingsley Creek water·4·


· ·available?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       MR. TJ BUDGE:··I have no further questions.·7·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,·8·


· ·Mr. Budge.·9·


· · · · · · · ·            Recross, Mr. May?10·


· · · · ··       MR. MAY:··No, thank you.11·


· · · · ··       THE HEARING OFFICER:··Recross, Mr. Lemmon?12·


· · · · ··       MR. LEMMON:··No.13·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you,14·


· ·Dr. Brendecke.15·


· · · · ··       THE WITNESS:··Thank you.16·


· · · · ··       THE HEARING OFFICER:··Does IGWA have additional17·


· ·witnesses it wants to call?18·


· · · · ··       MR. TJ BUDGE:··Yeah.19·


· · · · ··       MR. RANDY BUDGE:··Yes, we do.··We call Wayne20·


· ·Courtney as an adverse witness.21·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Courtney, if22·


· ·you'll come forward, please.··Raise your right hand.23·


· ·///24·


· ·///25·
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· · · · · · · · · · · ·                    WAYNE COURTNEY,·1·


· ·having been called as a witness by IGWA and duly sworn·2·


· ·to tell the truth relating to said cause, testified as·3·


· ·follows:·4·


· ··5·


· · · · ··       THE HEARING OFFICER:··Okay.··Thank you.··And·6·


· ·please be seated.·7·


· · · · · · · ·            And you are being called as an adverse·8·


· ·witness, so the nature of questioning may be a little·9·


· ·different than what you've heard at least on direct10·


· ·examination.··And as an adverse witness, it will11·


· ·resemble more the nature of cross-examination.··So I12·


· ·just wanted to prepare you.13·


· · · · ··       THE WITNESS:··Okay.14·


· · · · ··       THE HEARING OFFICER:··Very good.15·


· · · · · · · ·            Mr. Budge, Randy, are you examining?16·


· · · · ··       MR. RANDY BUDGE:··Thank you.17·


· · · · · · · ·            One matter, we would ask that the Director18·


· ·take judicial notice of the January 31st, 201419·


· ·cease-and-desist order issued, as well as the20·


· ·March 7th, '14 consent order and agreement with Rangen.21·


· · · · ··       MR. HAEMMERLE:··I would object to that,22·


· ·Director.··That is a whole separate proceeding.··I23·


· ·think that's been stated repeatedly.··I don't think24·


· ·that cease-and-desist order is in any way relevant to25·
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· ·this proceeding.··I object.·1·


· · · · ··       MR. RANDY BUDGE:··If I could respond briefly.·2·


· · · · ··       THE HEARING OFFICER:··Sure.·3·


· · · · ··       MR. RANDY BUDGE:··We've already admitted into·4·


· ·evidence a number of orders.··Exhibit 1004 is the·5·


· ·mitigation plan in a prior proceeding.··1005 is a·6·


· ·mitigation plan order granting credits for CREP·7·


· ·conversion recharge.··1020 is an order approving our·8·


· ·Snake River Farms over-the-rim mitigation plan.·9·


· · · · · · · ·            And the reason this is particularly10·


· ·relevant is we have mitigation proposals here that11·


· ·directly relate to mitigating all material injury to12·


· ·Rangen.··Whether Rangen is injured will depend largely,13·


· ·in fact as far as the short term, on whether or not the14·


· ·cease-and-desist order remains in effect.··It may or15·


· ·may not according to the terms of the order.16·


· · · · · · · ·            The order makes it clear that Rangen is17·


· ·illegally using water.··And by reason of that illegal18·


· ·use, it could be curtailed.··We're entitled to inquire19·


· ·into what impact that might have on their operation,20·


· ·because that will determine precisely the level of21·


· ·material injury which we have an obligation to22·


· ·mitigate.23·


· · · · · · · ·            And our pending Application for Permit is24·


· ·intended exactly to do that.··We could replace any25·


Page 582


· ·water that Rangen may lose by reason of the·1·


· ·cease-and-desist order relating to a water right that·2·


· ·it does not have.·3·


· · · · · · · ·            So for that reason, the proceedings are·4·


· ·interconnected, one leg of the body.·5·


· · · · ··       THE HEARING OFFICER:··So let me just ask a·6·


· ·question, Mr. Budge.··Are you arguing that because·7·


· ·Rangen is now diverting water that, at least the·8·


· ·Director has determined it does not have a water right·9·


· ·for, that because of that diversion of water it is not10·


· ·materially injured?··Is that your argument?11·


· · · · ··       MR. RANDY BUDGE:··What we're arguing is that we12·


· ·have an ability to mitigate that injury and any other13·


· ·relating to our mitigation plan water right permit.14·


· ·And they've opposed our effort to assign that permit to15·


· ·Rangen.··And so it's directly relevant to our plan and16·


· ·our mitigation, and whether we can prevent material17·


· ·injury to Rangen that they complain of.18·


· · · · · · · ·            And we're simply asking judicial notice of19·


· ·those proceedings.··They've been the subject of a lot20·


· ·of discussion in the case.21·


· · · · ··       THE HEARING OFFICER:··Well, Mr. Haemmerle, go22·


· ·ahead.··I'll hear you.23·


· · · · ··       MR. HAEMMERLE:··Thank you, Director.24·


· · · · · · · ·            This proceeding is not about material25·
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· ·injury.··That was decided in the prior call.··If you·1·


· ·recall, the proceedings on the cease and desist, we·2·


· ·showed up willing to cease on February 24th, and you·3·


· ·graciously allowed us to continue diversion, but·4·


· ·recognizing an order -- the diversion, according to·5·


· ·your order, is illegal and not authorized.··But you·6·


· ·have stayed that for a period of time.·7·


· · · · · · · ·            Whether or not -- or how that relates to·8·


· ·the prior applications is completely unclear, and·9·


· ·there's no connection at all.··Those are separate10·


· ·proceedings.11·


· · · · · · · ·            That's exactly what Mr. Budge wants to do,12·


· ·is claim that because of that cease-and-desist order13·


· ·we're not injured.··That's exactly what he's going to14·


· ·argue in this case.··And that is not the issue here.15·


· · · · ··       THE HEARING OFFICER:··Okay.··In response,16·


· ·Mr. Budge, I will take notice of this document and the17·


· ·consent order that was signed, but -- because it is a18·


· ·Department document and everyone knows about it, but I19·


· ·question the relevancy of having this document in the20·


· ·record.21·


· · · · · · · ·            And if you intend to examine Mr. Courtney22·


· ·at length about what's happening or any components of23·


· ·this, I probably would cut off the examination in short24·


· ·order.··Okay?25·
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· · · · ··       MR. RANDY BUDGE:··That isn't my intent to ask·1·


· ·him how that came about.·2·


· · · · ··       THE HEARING OFFICER:··Okay.·3·


· · · · ··       MR. RANDY BUDGE:··The questions would only·4·


· ·relate to our efforts to mitigate injury and how that·5·


· ·cease-and-desist order might affect their operation.·6·


· · · · ··       MR. HAEMMERLE:··It's Counsel's intent to argue·7·


· ·exactly that because of that order that he's not --·8·


· ·that Rangen is not injured.··That's exactly what he's·9·


· ·going to do.··And when he does it, I'm going to object.10·


· · · · ··       THE HEARING OFFICER:··That's fine.··And just as11·


· ·a forwarning, I fail to see the relevancy of this12·


· ·document to the present proceedings.··I don't13·


· ·understand the relevance.14·


· · · · ··       MR. RANDY BUDGE:··So the record's clear, the15·


· ·Hearing Officer's ruling is that judicial notice will16·


· ·be taken of both the cease-and-desist order of17·


· ·January 31st, 2014, as well as the -- I think you had18·


· ·in your hand the consent order and agreement that was19·


· ·signed by Rangen?20·


· · · · ··       THE HEARING OFFICER:··That's correct.··And I was21·


· ·only referring to the consent order.··So thank you,22·


· ·Mr. Budge.23·


· · · · · · · ·            Okay.··You may examine.24·


· · · · ··       MR. RANDY BUDGE:··Thank you.25·
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· · · · · · · · · · ·                  DIRECT EXAMINATION·1·
· ·BY MR. RANDY BUDGE:·2·
· · · · ··       Q.· ·Morning, Mr. Courtney.·3·
· · · · ··       A.· ·Good morning.·4·
· · · · ··       Q.· ·I believe you're the vice president for·5·
· ·Rangen.·6·
· · · · · · · ·            Is that correct?·7·
· · · · ··       A.· ·Yes, I am.·8·
· · · · ··       Q.· ·Do you also serve on the board of·9·
· ·directors?10·
· · · · ··       A.· ·Yes, I do.11·
· · · · ··       Q.· ·And how long have you been in that12·
· ·capacity?13·
· · · · ··       A.· ·Since 1996.14·
· · · · ··       Q.· ·On the board since 1996?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·And how long have you been the vice17·
· ·president?18·
· · · · ··       A.· ·Since 1996.19·
· · · · ··       Q.· ·And do you serve under the direction and20·
· ·control of Christopher Rangen, who's the president?21·
· · · · ··       A.· ·Yes, I do.22·
· · · · ··       Q.· ·And have you participated in all aspects of23·
· ·the delivery call proceeding previously, as well as24·
· ·been present during the testimony the last three days25·
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· ·in this case?·1·
· · · · ··       A.· ·I'm not sure of all of the activities of·2·
· ·the prior --·3·
· · · · ··       Q.· ·Let me rephrase that.··I apologize.·4·
· · · · · · · ·            You've been present in the courtroom the·5·
· ·last three days in this mitigation hearing; correct?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·And were you not present and participate in·8·
· ·the original case dealing with the Rangen curtailment·9·
· ·request in May of last year?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·You testified in that proceeding?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·And I believe you were present during all14·
· ·of the depositions that were taken in this proceeding?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·Could you please turn to Exhibit 1079.17·
· · · · · · · ·            And if you could pull that up, please,18·
· ·Justin, I'd appreciate it.19·
· · · · · · · ·            Do you recognize Exhibit 1079 as a pleading20·
· ·filed in this case entitled "Rangen, Inc.'s Response to21·
· ·IGWA's First Set of Discovery Requests to Rangen"?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·And if you'd turn to the last page, please.24·
· ·I believe that's a verification page.··And it states25·
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· ·that you've read the Rangen responses, know the content·1·


· ·thereof and the facts stated you believe to be true;·2·


· ·correct?·3·


· · · · ··       A.· ·Correct.·4·


· · · · ··       Q.· ·Have you had an opportunity to review those·5·


· ·discovery responses of Rangen prior to your testimony·6·


· ·today?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·Is there any -- I realize we're kind of on·9·


· ·a short time frame in this case, and even though the10·


· ·discovery requests were to be deemed ongoing and could11·


· ·be amended, it didn't provide a lot of time for that.12·


· ·So let me just ask you this.13·


· · · · · · · ·            Are there any changes that you're aware of14·


· ·from the answers you gave in those interrogatories that15·


· ·Rangen would assert differently if answered today?16·


· · · · ··       A.· ·Can I read them real quick?17·


· · · · ··       Q.· ·Yes.18·


· · · · ··       A.· ·(Reviews.)19·


· · · · · · · ·            There's a few items that came up during the20·


· ·depositions of the different individuals that we21·


· ·weren't aware of at the time that we responded to this.22·


· ·But other than that, it would stay the same.23·


· · · · ··       Q.· ·Turn to page 3.24·


· · · · · · · ·            And if you'd pull that up, please, Justin.25·


Page 588


· · · · · · · ·            Mr. Courtney, Rangen's answers on page 3·1·


· ·pertain to a discovery request that basically asked·2·


· ·Rangen to describe precisely and in detail its·3·


· ·opposition to each mitigation proposal.··And then·4·


· ·Rangen's answers start on page 3.··And I have some·5·


· ·questions I wanted to ask you regarding those, if you·6·


· ·would, please.·7·


· · · · ··       A.· ·Okay.·8·


· · · · ··       Q.· ·So at the top of page 3, the first bullet,·9·


· ·if you could enlarge the last two sentences of that.10·


· ·Just the last two sentences.11·


· · · · · · · ·            The first bullet deals with items 1A, B,12·


· ·and C of IGWA's mitigation plan, which was a requested13·


· ·credit for CREP, conversion, and recharge.14·


· · · · · · · ·            Do you recall that?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·And the first sentence of the response, it17·


· ·says, "Rangen doesn't have sufficient information to18·


· ·say whether it opposes the proposal set forth in 1A to19·


· ·1C."··And then if you turn to the last two sentences20·


· ·where Rangen gives further explanation, you'll see the21·


· ·second-to-the-last sentence, starting three lines up22·


· ·states, "Rangen also objects to mitigation credit for23·


· ·IGWA related to activity -- related to efforts24·


· ·undertaken or financed by others."25·
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· · · · · · · ·            There's been evidence presented in this·1·
· ·case that IGWA pays for CREP program costs, but the·2·
· ·amount IGWA pays is a relatively small percentage of·3·
· ·those costs, not all.·4·
· · · · · · · ·            Do you remember that testimony in this·5·
· ·case?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·So is it Rangen's position since IGWA does·8·
· ·not pay all of the costs of CREP that it should receive·9·
· ·no credit?10·
· · · · ··       A.· ·I believe that IGWA should not receive11·
· ·credit for water that is not their water.··They were12·
· ·paying for some transportation costs, but it was not13·
· ·under their water.14·
· · · · ··       Q.· ·Well, you may not have understood my15·
· ·question.··So let me re-ask it.··I'm talking16·
· ·specifically about the CREP program.17·
· · · · · · · ·            Do you understand the CREP program is one18·
· ·that pays farmers not to pump their wells, and they19·
· ·essentially dry up their acres?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·So there's no water delivered to those22·
· ·farmers.··Their acres are dried up.23·
· · · · · · · ·            Do you understand that part of the CREP24·
· ·program?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·And IGWA paid several million dollars of·2·


· ·that CREP program, according to evidence in this case,·3·


· ·but that was only 1.3 percent of the total program·4·


· ·costs.··So the statement says that IGWA shouldn't get a·5·


· ·credit for costs financed by others.·6·


· · · · · · · ·            So is it the position of Rangen that IGWA·7·


· ·should get no credit for CREP in this case because they·8·


· ·only paid 1.3 percent of the costs?·9·


· · · · ··       A.· ·No, it is not our position on that.10·


· · · · ··       Q.· ·What is your position?11·


· · · · ··       A.· ·The CREP acres that were IGWA members that12·


· ·were set aside should -- as long as it's within the13·


· ·area of curtailment, not out to the east of the Great14·


· ·Rift or not within the -- it has to be within the trim15·


· ·line, they should get credit for that.16·


· · · · ··       Q.· ·Okay.··So you've changed your position17·


· ·here, then, that IGWA had to finance all of the CREP18·


· ·money to get credit.19·


· · · · · · · ·            You're basically now testifying, if I20·


· ·understand it, that as long as we're within the trim21·


· ·line we should get credit for the CREP program?22·


· · · · ··       A.· ·That isn't changing that position, because23·


· ·that doesn't specifically -- that does not answer just24·


· ·to CREP.25·
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· · · · ··       Q.· ·Well, this says you object to the credit·1·
· ·for efforts related -- financed by others.··And the·2·
· ·CREP program, all but 1.3 percent of the $258 million·3·
· ·expended, is paid by the federal government, not by·4·
· ·IGWA.·5·
· · · · · · · ·            So I'm just trying to clarify, is Rangen·6·
· ·contending IGWA should only get 1.3 percent of the·7·
· ·credit resulting from CREP?·8·
· · · · ··       A.· ·No.·9·
· · · · ··       Q.· ·Or -- are you willing to agree that IGWA10·
· ·gets full credit for CREP, as the Director has ordered11·
· ·in other cases?12·
· · · · ··       A.· ·Full credit, as long as the CREP acres are13·
· ·within the curtailment area.14·
· · · · ··       Q.· ·Now, let's turn to the last sentence.··It15·
· ·says, "Rangen also objects to the mitigation credit for16·
· ·IGWA for temporary or nonpermanent changes."17·
· · · · · · · ·            You've been present in the courtroom during18·
· ·testimony provided by a number of witnesses that the19·
· ·conversion acres are not permanent in nature, that they20·
· ·may change year to year.21·
· · · · · · · ·            Do you understand that?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·And are you also aware that those that are24·
· ·involved in the conversion program have soft25·
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· ·conversions that they can choose to turn their pumps·1·
· ·back on?··Did you hear that testimony?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       Q.· ·So is it Rangen's position when it states·4·
· ·you object to any temporary or nonpermanent changes,·5·
· ·that Rangen is unwilling to agree to any credit for·6·
· ·conversion acres because they are not permanent in·7·
· ·nature as Rangen requests here?·8·
· · · · ··       A.· ·If they're to get credit for those·9·
· ·conversion acres, we would like to have an order that10·
· ·those conversion acres cannot be placed in -- under11·
· ·pumping during the time of the credit.12·
· · · · ··       Q.· ·So unless they're permanent, you're going13·
· ·to object to any credit for CREP, which you state here?14·
· ·Are you changing your mind on that?15·
· · · · ··       A.· ·For CREP or soft conversions?··I'm sorry.16·
· · · · ··       Q.· ·For conversions.··You state here that17·
· ·you're not going to agree to any credit for conversions18·
· ·unless there are permanent changes, and you wouldn't19·
· ·agree to any credit for recharge unless it's permanent.20·
· · · · · · · ·            So does that remain Rangen's position?··Yes21·
· ·or no?22·
· · · · ··       A.· ·My position is that to receive the credit23·
· ·for that nonpumping credit, that the land should stay24·
· ·dry during the period of the credit.25·
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· · · · ··       Q.· ·Not permanently?·1·


· · · · ··       A.· ·Not permanently, but during the time of the·2·


· ·credit.·3·


· · · · ··       Q.· ·I just wanted to clarify.··That's different·4·


· ·than your testimony here.··Let's turn to item 2.·5·


· · · · · · · ·            Item 2 says that "Rangen opposes mitigation·6·


· ·credit for water delivered to Butch Morris"; is that·7·


· ·correct?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·The third bullet point says, "Rangen10·


· ·opposes mitigation credit for the assignment of water11·


· ·right application 36-16976."12·


· · · · · · · ·            Rangen opposes that effort; correct?13·


· · · · ··       A.· ·This one should not be a surprise to14·


· ·anybody at this time.15·


· · · · ··       Q.· ·I didn't ask if it was a surprise.··I16·


· ·wanted to clarify.17·


· · · · · · · ·            It remains Rangen's position that you18·


· ·oppose any credit by reason of the pending Application19·


· ·for Permit that IGWA has?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·Let's turn to the next page, if you would,22·


· ·item 4.23·


· · · · · · · ·            Am I correct to assume because your counsel24·


· ·moved -- excuse me, because Rangen moved to dismiss the25·
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· ·fish replacement part of the plan that Rangen obviously·1·


· ·opposed that?··Correct?·2·


· · · · ··       MR. HAEMMERLE:··I'm going to object, Director.·3·


· ·This violates your pretrial order.··There's a motion in·4·


· ·limine in place on numbers 4 and 5.··If the Director·5·


· ·recalls, those are not legal forms of mitigation.·6·


· · · · ··       THE HEARING OFFICER:··Sustained.·7·


· · · · · · · ·            Mr. Budge, I don't see a reason --·8·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Is it correct that·9·


· ·Rangen still opposes any effort by IGWA to improve the10·


· ·diversion structure in the Curren Tunnel?11·


· · · · ··       A.· ·If there's to be cleaning in the tunnel,12·


· ·Rangen will do it.13·


· · · · ··       Q.· ·So your answer would be yes, you oppose any14·


· ·effort by IGWA to deepen the tunnel, to lower the15·


· ·tunnel, or to widen the tunnel, any kind of an16·


· ·improvement would be proposed by Rangen; correct?17·


· · · · ··       A.· ·That I would have to look at the details,18·


· ·and I would have to check with attorneys, our19·


· ·attorneys.20·


· · · · ··       Q.· ·Okay.··But so far you basically have21·


· ·opposed -- according to item 6, you oppose any effort22·


· ·not done by Rangen to clean the tunnel, to improve the23·


· ·tunnel, or anything of that nature; correct?24·


· · · · ··       A.· ·Well, No. 6 has to do with cleaning and25·
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· ·maintaining the tunnel.··It doesn't say anything about·1·


· ·deepening the tunnel.·2·


· · · · ··       Q.· ·Well, I'm asking you that question.··Does·3·


· ·IGWA opposed -- excuse me.··Does Rangen oppose any·4·


· ·effort by IGWA to improve Rangen's point of diversion·5·


· ·at the Curren Tunnel which might involve deepening it,·6·


· ·lengthening the tunnel, or widening the tunnel?·7·


· · · · ··       A.· ·For those -- for deepening, lengthening, or·8·


· ·widening the tunnel --·9·


· · · · ··       Q.· ·Yes.10·


· · · · ··       A.· ·-- I would have to check with our attorneys11·


· ·before I would be able to answer that.12·


· · · · ··       Q.· ·So does Rangen allow its attorneys to make13·


· ·its decisions for you?14·


· · · · ··       A.· ·I consult with them.15·


· · · · ··       Q.· ·All right.··So you're not able to say16·


· ·whether or not -- you're the spokesman for Rangen, are17·


· ·you not?18·


· · · · ··       A.· ·Yes, I am.19·


· · · · ··       Q.· ·And you've been taking positions in20·


· ·opposition to every mitigation effort IGWA's proposed21·


· ·in this proceeding; correct?22·


· · · · ··       A.· ·No.23·


· · · · ··       Q.· ·Let me ask you specifically:··Will Rangen24·


· ·allow access to IGWA in order to go in and investigate25·
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· ·the feasibility of deepening, widening, or lengthening·1·


· ·the Curren Tunnel?·2·


· · · · ··       A.· ·For the last 24 months I have had --·3·


· · · · ··       Q.· ·Let's forget about the last four months.·4·


· · · · ··       A.· ·24 months.·5·


· · · · ··       Q.· ·We haven't done anything in the last 24·6·


· ·months.·7·


· · · · ··       A.· ·I know.·8·


· · · · ··       Q.· ·I'm asking you as of today --·9·


· · · · ··       THE HEARING OFFICER:··Mr. Courtney, you need to10·


· ·answer Mr. Budge's question.11·


· · · · ··       THE WITNESS:··I'm sorry.··Okay.12·


· · · · ··       MR. RANDY BUDGE:··I'd like he asked to be13·


· ·responsive.14·


· · · · ··       Q.· ·I'm asking, as of today, if this Director15·


· ·issues an order allowing IGWA to proceed with the16·


· ·conceptual design of efforts that would result in the17·


· ·improvement of Rangen's diversion facility at the18·


· ·Curren Tunnel by way of widening the tunnel, deepening19·


· ·the tunnel, or lengthening the tunnel, will Rangen20·


· ·grant IGWA permission to have its consultants and21·


· ·engineers do that work?22·


· · · · ··       A.· ·And as I stated before, I would consult23·


· ·with my attorneys before I would give you that answer.24·


· · · · ··       Q.· ·So you're not willing to say "yes"?25·
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· · · · ··       A.· ·I'm not willing to answer it right now.·1·


· · · · ··       Q.· ·And if the Director conceptually approves·2·


· ·IGWA's proposal to improve the tunnel, would Rangen·3·


· ·grant IGWA the necessary easements to perform the work·4·


· ·if the conceptual design were approved?·5·


· · · · ··       A.· ·Once again, that's hypothetically.··But I·6·


· ·would consult with our attorneys before I would give·7·


· ·you that answer.·8·


· · · · ··       Q.· ·So today you can't give me a yes answer;·9·


· ·correct?10·


· · · · ··       A.· ·That's correct.11·


· · · · ··       Q.· ·On that issue of access, let's go down to12·


· ·the next point on page 6.13·


· · · · · · · ·            It says, "Rangen opposes the drilling of a14·


· ·horizontal well"; correct?15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·Would Rangen grant access or permission to17·


· ·IGWA's consultants to investigate the feasibility of a18·


· ·horizontal well if the Director approved it conditional19·


· ·upon a final design being completed?20·


· · · · ··       A.· ·On that issue, I would also consult with21·


· ·our attorneys before I would be able to answer that.22·


· · · · ··       Q.· ·So it's accurate to say your answer today23·


· ·is you would not say yes today that IGWA could have24·


· ·access to do any feasibility studies or design on a25·
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· ·horizontal well?·1·


· · · · ··       A.· ·That's correct.·2·


· · · · ··       Q.· ·And would your answer be the same with·3·


· ·respect to an over-the-rim delivery plan, that Rangen·4·


· ·would not grant IGWA access to do any of the·5·


· ·feasibility study or engineering on its property to do·6·


· ·an over-the-rim delivery?·7·


· · · · ··       A.· ·I would check with my attorneys and would·8·


· ·provide an answer afterwards.·9·


· · · · ··       Q.· ·But as of today, IGWA (sic) would not give10·


· ·IGWA access for an over-the-rim delivery plan11·


· ·feasibility study; correct?12·


· · · · ··       A.· ·I don't have enough information to give13·


· ·that right now today, no.14·


· · · · ··       Q.· ·So your answer today is no, you would not15·


· ·grant -- IGWA would not grant permission today?16·


· · · · ··       MR. TJ BUDGE:··Rangen.17·


· · · · ··       THE WITNESS:··IGWA would not grant it?18·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··That Rangen would19·


· ·not grant IGWA permission today to access its property20·


· ·to investigate the feasibility of an over-the-rim21·


· ·delivery plan, even if the Director were to22·


· ·conditionally approve it?23·


· · · · ··       A.· ·I would talk to our attorneys first.24·


· · · · ··       Q.· ·Okay.··And would the same answer apply with25·
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· ·respect to item 9, Rangen opposes any type of a·1·


· ·pump-back system; correct?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And is it true that as of today Rangen·4·


· ·would not give IGWA access temporarily to do·5·


· ·engineering or feasibility studies on your property,·6·


· ·even if it were conditionally approved by the Director?·7·


· · · · ··       A.· ·I would consult with my attorney before I·8·


· ·would give that answer.·9·


· · · · ··       Q.· ·You're not willing to give a yes answer on10·


· ·that?11·


· · · · ··       A.· ·Correct.12·


· · · · ··       Q.· ·If you'd turn to the next page, 10,13·


· ·Rangen's answer to interrogatory No. 10.··And it also14·


· ·deals with the access question.15·


· · · · · · · ·            If you could pull that answer up, Justin.16·


· · · · ··       MR. MAY:··Which one is it?17·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Interrogatory No. 1018·


· ·asks Rangen if it would agree "...to provide IGWA with19·


· ·access to its property to investigate, engineer,20·


· ·construct, and install improvements to deliver21·


· ·mitigation water to the Rangen Aquaculture facility,22·


· ·such as a horizontal or vertical well, improvements to23·


· ·Curren Tunnel, and over-the-rim delivery, recirculation24·


· ·system."25·
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· · · · · · · ·            And I think you've already answered that as·1·


· ·of today your answer would be no, but you might·2·


· ·reconsider after you talk to your lawyers?·3·


· · · · ··       A.· ·That's correct.·4·


· · · · ··       Q.· ·Okay.··So on your answer to No. 10 -- and·5·


· ·the reason I ask you this is your answer didn't really·6·


· ·respond very directly to the question, so I need to·7·


· ·bring it up here.··The third sentence down on -- or·8·


· ·excuse me, the fourth -- the third sentence, which·9·


· ·begins down on line 4, it says, "Rangen will not10·


· ·consider."··It says, "Rangen will not consider11·


· ·providing IGWA with access to its property for any12·


· ·other purpose."13·


· · · · · · · ·            And if you look at the previous sentence,14·


· ·you basically said we've had some permission for15·


· ·investigation purposes to provide access to the16·


· ·research hatchery.17·


· · · · · · · ·            And I think your answer there is referring18·


· ·to in the prior proceeding, access was provided to the19·


· ·research hatchery; correct?20·


· · · · ··       A.· ·Correct.21·


· · · · ··       Q.· ·But then your answer goes on and says,22·


· ·"Rangen will not consider providing IGWA with access to23·


· ·its property for any other purpose."24·


· · · · · · · ·            Can you explain what you mean by that.25·
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· · · · ··       A.· ·I don't know what other purpose you have to·1·
· ·be on the property.··And without knowing that, I'm not·2·
· ·granting access carte blanche.··We would consider·3·
· ·providing access, but I'm not obligated to do so.··I·4·
· ·would consult with our attorneys before I would give·5·
· ·that answer.·6·
· · · · ··       Q.· ·So that isn't any different than the·7·
· ·answers you already gave me.··As of today, no access·8·
· ·for any purpose, but you might consider it later after·9·
· ·you talk to your lawyers?10·
· · · · ··       A.· ·Correct.11·
· · · · ··       Q.· ·Mr. Courtney, I believe you provided12·
· ·testimony in the previous mitigation hearing,13·
· ·curtailment hearing, in May of 2013 about Rangen's use14·
· ·of the water at its facility at the head of Billingsley15·
· ·Creek; is that correct?16·
· · · · ··       A.· ·Yes.17·
· · · · ··       Q.· ·And I just wanted to ask you generally, has18·
· ·there been any significant change from your testimony19·
· ·back in May until today regarding the manner in which20·
· ·Rangen uses water at the facility?21·
· · · · ··       A.· ·We continue to raise fish.··We continue to22·
· ·do research.··We -- we continue to maintain the23·
· ·facilities.24·
· · · · ··       Q.· ·No significant change today from how you25·
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· ·used it then?·1·
· · · · ··       A.· ·No significant change.·2·
· · · · ··       Q.· ·If Rangen were not allowed to divert water·3·
· ·from any source other than the Curren Tunnel, which·4·
· ·would happen if the stay was lifted on the·5·
· ·cease-and-desist order, would that have the effect of·6·
· ·depriving Rangen of use of any and all water from the·7·
· ·talus slope?·8·
· · · · ··       A.· ·We have an application for that water right·9·
· ·now.··We believe that we're entitled -- excuse me, we10·
· ·believe that we will get --11·
· · · · ··       Q.· ·I'll ask you about your application later.12·
· · · · · · · ·            I think you're aware that IGWA also has an13·
· ·application that is prior in time in its filing date14·
· ·than Rangen's; correct?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·So I'll come to that later.17·
· · · · · · · ·            My question was, if the stay of the18·
· ·cease-and-desist order was lifted, Rangen has no right,19·
· ·other than the Curren Tunnel; correct?20·
· · · · ··       A.· ·As of right now, yes.21·
· · · · ··       Q.· ·That's what Rangen signed when it signed22·
· ·the consent order.··The consent order said Rangen had23·
· ·no right, other than the tunnel.··I can appreciate you24·
· ·may appeal that, and you don't like it, but --25·
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· · · · ··       A.· ·Yes.··We may appeal it, yes.·1·
· · · · ··       Q.· ·At this point the only right would be in·2·
· ·the Curren Tunnel; correct?·3·
· · · · ··       A.· ·As I said, we may appeal it.··I'm not going·4·
· ·to argue as far as the legal issue as far as the right.·5·
· · · · ··       Q.· ·No, I'm not asking that.··I'm not asking·6·
· ·you if you're going to appeal.·7·
· · · · ··       A.· ·Okay.·8·
· · · · ··       Q.· ·I'm just acknowledging you don't like it.·9·
· · · · ··       A.· ·Okay.10·
· · · · ··       Q.· ·We don't like being curtailed either, under11·
· ·our rights.12·
· · · · ··       A.· ·We don't either.13·
· · · · ··       Q.· ·Let's go back to the question.··If the --14·
· ·Rangen were limited to the Curren Tunnel, about what15·
· ·portion of the water rights that you utilize at the16·
· ·Rangen facility comes from the tunnel itself?17·
· · · · ··       A.· ·Right now the tunnel is flowing somewhere18·
· ·between 1 and 2 cfs of water.19·
· · · · ··       Q.· ·And what's the total supply at Rangen20·
· ·approximately, from all water that it's currently using21·
· ·today?22·
· · · · ··       A.· ·12.23·
· · · · ··       Q.· ·So if 1 or 2 are coming from the tunnel and24·
· ·your total supply is 10 --25·
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· · · · ··       MR. TJ BUDGE:··12.·1·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··-- then somewhere --·2·


· ·or total supply is 12, then you have roughly either 11·3·


· ·or 12 -- or 10 or 11 cfs that are coming from sources·4·


· ·other than the tunnel for which you currently have no·5·


· ·water right; correct?·6·


· · · · ··       A.· ·It's coming from other water, yes.·7·


· · · · ··       Q.· ·Correct.··So what would be the change on·8·


· ·Rangen's current operations if it was only able to use·9·


· ·the 1 or 2 cfs coming out of the tunnel?10·


· · · · ··       A.· ·Well, we're currently repiping from the11·


· ·hatch house right now to bring water from it directly12·


· ·into the small raceways.··We've already started our13·


· ·trenching.14·


· · · · ··       Q.· ·You're referring to the tunnel water, the 115·


· ·to 2 cfs from the tunnel?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·It's piped directly to the hatch house;18·


· ·correct?19·


· · · · ··       A.· ·It's going to the hatch house.··And we are20·


· ·currently changing the delivery system from the hatch21·


· ·house to bring it over to the small raceways.22·


· · · · ··       Q.· ·Okay.··And doesn't that water from the23·


· ·tunnel itself, once it's piped through the hatch house,24·


· ·go to the small raceways anyway?25·
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· · · · ··       A.· ·The difference is the water that we're·1·


· ·using in -- the water that we're using in the hatch·2·


· ·house and the greenhouse, that water, once it gets used·3·


· ·there, we're piping it over to the small raceways to·4·


· ·utilize that water.·5·


· · · · ··       Q.· ·All right.··So back to my question.·6·


· · · · · · · ·            You would have 1 to 2 cfs of water that you·7·


· ·can use total in your facility?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And you would be deprived of the other 1010·


· ·or 11 cfs available.11·


· · · · · · · ·            So my question is, what changes would that12·


· ·have upon your operation with respect to operation of13·


· ·your research and/or operation of your fish production14·


· ·activities if you're deprived of that 10 to 1115·


· ·second-feet that you have today?16·


· · · · ··       MR. HAEMMERLE:··I'm going to object to this line17·


· ·of questioning, Director.··Evidently Mr. Budge wants to18·


· ·get into some sort of beneficial-use analysis --19·


· · · · ··       MR. RANDY BUDGE:··That's not correct.20·


· · · · ··       MR. HAEMMERLE:··-- during this hearing.··And you21·


· ·know, we had that whole analysis at the delivery call.22·


· · · · · · · ·            I don't think we should be obligated to23·


· ·prove our beneficial use at every single hearing after24·


· ·the delivery call where those things are decided.25·
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· · · · ··       MR. RANDY BUDGE:··Certainly not trying to·1·


· ·relitigate that.··I'm trying to get at the issue of the·2·


· ·material injury to Rangen that we have a mitigation·3·


· ·plan trying to eliminate.··So we need to understand how·4·


· ·that's affected its operation, and how our assignment·5·


· ·of the permit, for example, could entirely eliminate·6·


· ·any adverse effects.·7·


· · · · · · · ·            So once I know of what the adverse effect·8·


· ·is, then it is relevant to our mitigation plan trying·9·


· ·to satisfy those.10·


· · · · ··       THE HEARING OFFICER:··But, Mr. Budge, I think --11·


· ·well, I don't think.··The previous order addressed the12·


· ·issue of material injury.··This hearing today is not a13·


· ·material injury hearing.14·


· · · · ··       MR. RANDY BUDGE:··I agree.··I'm not asking about15·


· ·material injury.16·


· · · · ··       MR. HAEMMERLE:··He just said he is.17·


· · · · ··       THE HEARING OFFICER:··You just said you are.18·


· · · · ··       MR. RANDY BUDGE:··I said I'm not.··I'm trying to19·


· ·ask about what changes in its operation may have20·


· ·occurred.··So it relates to the mitigation plan effort21·


· ·that we're trying to take care of.··If Rangen -- Rangen22·


· ·contends that they would get no benefit and oppose our23·


· ·assignment of our permit to them to immediately provide24·


· ·them a water supply.25·
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· · · · ··       MR. HAEMMERLE:··Director, this hearing, as·1·


· ·you've stated, is about the delivery of 9.1 cfs of·2·


· ·water at steady state or the delivery of amount of·3·


· ·water spread out over five years by direct flow.·4·


· ·That's what you ordered them to provide in mitigation.·5·


· · · · · · · ·            And this hearing is about how they're going·6·


· ·to do that.··It's not about material injury.··It's not·7·


· ·about how our beneficial use has changed.··It's about·8·


· ·them providing water.·9·


· · · · ··       MR. RANDY BUDGE:··That's not right.··The Rule 4310·


· ·specifically says our mitigation plan must mitigate to11·


· ·the injury.··So I'm simply inquiring about the injury.12·


· ·I'm not disputing the beneficial use of water.··I'm13·


· ·trying to understand, and it is relevant to this14·


· ·proceeding, how their operations have changed by reason15·


· ·of the fact that they may no longer be able to use16·


· ·water for which they've been diverting illegally and17·


· ·have no right for.18·


· · · · ··       MR. HAEMMERLE:··We had a two-and-a-half week19·


· ·hearing on injury.··We argued all about it.20·


· · · · ··       THE HEARING OFFICER:··All right.··Based on what21·


· ·I heard, Mr. Budge, when I took notice of the22·


· ·documents, I said that I didn't understand the23·


· ·relevance.··I still don't understand the relevance of24·


· ·this line of questioning.25·
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· · · · · · · ·            I'll sustain the objection.··And I want you·1·


· ·to move on.··Thank you.·2·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Will there be·3·


· ·changes to your operation if you're limited to·4·


· ·diverting water from the Curren Tunnel?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·Can you describe those changes.·7·


· · · · ··       MR. HAEMMERLE:··Objection.··Same objection.··I·8·


· ·allowed him to ask one question, he answered it.··We're·9·


· ·right back where we started.··And I'm going to keep10·


· ·objecting every time Mr. Budge does it.11·


· · · · ··       THE HEARING OFFICER:··Sustained.12·


· · · · ··       MR. RANDY BUDGE:··Well, Mr. Hearing Officer, I'd13·


· ·like to make an offer of proof to establish a record on14·


· ·this.··And the reason I do so is the prior order15·


· ·establishing material injury was all based upon the use16·


· ·of water at the time.··And the use of water at the time17·


· ·included all of the Curren Tunnel and all of the talus18·


· ·slope.19·


· · · · · · · ·            A significant change has happened since20·


· ·that time.··The Director entered a ruling that they21·


· ·have no lawful water right to anything with the tunnel,22·


· ·and all diversions otherwise are illegal.··And Rangen,23·


· ·through its president, signed a consent order24·


· ·acknowledging that.25·
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· · · · · · · ·            The consent order he signed says they have·1·
· ·no water right.··So that is a relatively significant·2·
· ·change as it relates to our mitigation plan.··They've·3·
· ·been deprived of roughly 90 percent of their water·4·
· ·supply.·5·
· · · · · · · ·            So we're being ordered to mitigate to·6·
· ·injury to a water right that does not exist.··We have·7·
· ·lawful water rights from pumpers that are being shut·8·
· ·off.··They have rights that are being shut off.··Rangen·9·
· ·has no right that it's being allowed to use, and we're10·
· ·trying to mitigate to a nonexistent right.11·
· · · · · · · ·            And when we provide a mitigation plan with12·
· ·nine different alternatives to supply, Rangen finds13·
· ·none of them acceptable, and has objected to every one.14·
· ·So when we're in a mitigation plan hearing, it is15·
· ·certainly relevant, in my view, in our view, that we16·
· ·have an opportunity to inquire what has changed at17·
· ·Rangen if they're not able to divert water unlawfully.18·
· · · · · · · ·            So I'll accept and recognize and appreciate19·
· ·the ruling, but I'd like to make a record of it by way20·
· ·of an offer of proof through this witness to simply21·
· ·have him describe what changes have occurred, would22·
· ·occur, if Rangen only can divert 1 or 2 second-feet23·
· ·from the Curren Tunnel.24·
· · · · · · · ·            That's one more -- one or two more25·
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· ·questions as an offer of proof, recognizing that it's·1·


· ·not going to be allowed.·2·


· · · · ··       THE HEARING OFFICER:··I will hear once from you,·3·


· ·Mr. Haemmerle.·4·


· · · · · · · ·            And then no response, Mr. Budge.··And then·5·


· ·I want to take a break.··I think this is an issue --·6·


· · · · ··       MR. HAEMMERLE:··I'll be very brief.·7·


· · · · ··       THE HEARING OFFICER:··Okay.·8·


· · · · ··       MR. HAEMMERLE:··It's not about how much water we·9·


· ·can use out of the tunnel currently, which is currently10·


· ·flowing 1 cfs.··The Director found in the prior order11·


· ·that through the modeling of ESPAM-2.1 we would receive12·


· ·9.1 cfs.··And I think the Director considered all the13·


· ·things about beneficial use.14·


· · · · · · · ·            So it's not about how we operate at 1.15·


· ·It's about how we should get 9.1 cfs of water, and we16·


· ·could certainly use it.··All the beneficial use has17·


· ·been decided.··And he wants to now limit us to 1.1 cfs18·


· ·because they haven't provided -- they've used our19·


· ·water, they've caused us injury, and now we're at20·


· ·1 cfs.··It's about how they're going to provide us21·


· ·9 cfs.··That's what this is about.22·


· · · · ··       THE HEARING OFFICER:··Okay.··Let's take our23·


· ·midmorning break.··We'll be back in 15.24·


· · · · · · · ·            (Recess.)25·
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· · · · ··       THE HEARING OFFICER:··Back on the record.·1·
· · · · · · · ·            Okay.··Without further argument, I've heard·2·
· ·enough.··I have an objection I need to address.··I also·3·
· ·have a request for an establishment of proof.·4·
· · · · · · · ·            What's the term of art, Mr. Budge?··Offer·5·
· ·of proof.··It escaped me for a minute.··And after·6·
· ·considering both, Mr. Budge, my determination is that·7·
· ·what you're asking for is an exploration of an issue·8·
· ·that was determined previously in the hearing.·9·
· · · · · · · ·            And the material injury with respect to the10·
· ·water rights that describe the Curren Tunnel as a11·
· ·source of water, that material injury was determined in12·
· ·the previous proceeding.··And the obligation was13·
· ·established by the order issued by the Director14·
· ·previously at the end of January.15·
· · · · · · · ·            And the line of questioning which you're16·
· ·attempting to pursue, in my opinion, is a reopening of17·
· ·that material injury question and is not an appropriate18·
· ·line of questioning for an offer of proof.19·
· · · · · · · ·            To me, an offer of proof deals with a20·
· ·specific piece of evidence that you want to bring into21·
· ·the record, and that piece of evidence you've been22·
· ·denied the opportunity.··This is a reopening of an23·
· ·entire, in my opinion, legal theory that was24·
· ·appropriately addressed in the prior order.25·
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· · · · · · · ·            So I'll sustain the objection, and I'll·1·


· ·deny the request for an offer of proof and ask you to·2·


· ·move on, Randy.·3·


· · · · ··       MR. RANDY BUDGE:··Okay.··Thank you.·4·


· · · · ··       THE HEARING OFFICER:··Thank you.·5·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Courtney, would·6·


· ·you agree that activities within the trim line which·7·


· ·reduce the amount of water pumped from the aquifer·8·


· ·would be a benefit to Rangen by increasing the·9·


· ·discharges from the springs operated by Rangen at the10·


· ·head of Billingsley Creek?11·


· · · · ··       A.· ·Would you -- I missed the very first part12·


· ·of that.··I'm sorry.13·


· · · · ··       Q.· ·Yeah.··Would you agree that reducing14·


· ·pumping from the aquifer within the trim line provides15·


· ·a benefit to Rangen's facility at Billingsley Creek?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·Would you also agree that activities which18·


· ·recharge the aquifer within the trim line provide a19·


· ·benefit to Rangen's facility?20·


· · · · ··       A.· ·Yes.21·


· · · · ··       Q.· ·And with respect to the conversion program,22·


· ·would you admit that shutting down groundwater pumping23·


· ·for those that participate in the conversion program24·


· ·within the trim line provide a benefit to Rangen?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·Would you also admit that when those users·2·


· ·who convert, shut down their pumpers and start·3·


· ·converting to surface water, that that delivery of·4·


· ·surface water also provides a benefit in the way of·5·


· ·recharge to the aquifer?·6·


· · · · ··       A.· ·Incidental, yes.·7·


· · · · ··       Q.· ·Would you also agree that the model which·8·


· ·Rangen advocated be used to curtail groundwater pumpers·9·


· ·should also be used to determine the benefit to Rangen10·


· ·from conversions and CREP and recharge?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·Is it accurate to say that Rangen has not13·


· ·contributed any of the costs associated with the14·


· ·recharge or conversion or CREP efforts within the trim15·


· ·line?16·


· · · · ··       A.· ·No.17·


· · · · ··       Q.· ·It's not accurate or, no, you didn't18·


· ·contribute?19·


· · · · ··       A.· ·No, it's not accurate.20·


· · · · ··       Q.· ·Okay.··Did Rangen fund any of the costs21·


· ·associated with the CREP program?22·


· · · · ··       A.· ·Not directly.··But Rangen has allowed me to23·


· ·be on the board of the Lower Snake River Aquifer24·


· ·Recharge District, and has paid my salary during those25·
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· ·meetings for that board.·1·


· · · · ··       Q.· ·Okay.·2·


· · · · ··       A.· ·And I've also been allowed to participate·3·


· ·in the Technical Advisory Committee for the·4·


· ·establishment of CREP.·5·


· · · · ··       Q.· ·Okay.··Let me rephrase my question.··I·6·


· ·wasn't asking about what Rangen pays you to do or what·7·


· ·you may participate in.·8·


· · · · · · · ·            My question was, does Rangen contribute·9·


· ·financially to any of the costs associated with the10·


· ·CREP program?11·


· · · · ··       A.· ·No.12·


· · · · ··       Q.· ·Is it true that Rangen has not paid any13·


· ·costs associated with the conversion of14·


· ·groundwater-irrigated land to surface-water irrigated15·


· ·water or the delivery of water to those lands within16·


· ·the trim line?17·


· · · · ··       A.· ·True.18·


· · · · ··       Q.· ·Is it also true that Rangen has not made19·


· ·any contributions to the managed recharge programs20·


· ·implemented by the State of Idaho?21·


· · · · ··       A.· ·Other than for our staff's contributions22·


· ·when working on those projects.23·


· · · · ··       Q.· ·Okay.··My question wasn't labor.24·


· · · · · · · ·            Was any financial contributions?25·
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· · · · ··       A.· ·No.·1·


· · · · ··       Q.· ·Now, turning your attention, if you would,·2·


· ·to the Sandy Pipeline.·3·


· · · · · · · ·            I think you're familiar with the·4·


· ·construction of the pipeline?·5·


· · · · ··       A.· ·Somewhat.·6·


· · · · ··       Q.· ·Okay.··Could we have you, please,·7·


· ·Mr. Courtney, turn to Exhibit 1050.·8·


· · · · · · · ·            And maybe you could bring that up.·9·


· · · · · · · ·            I believe it's correct, isn't it,10·


· ·Mr. Courtney, that Rangen made an application to obtain11·


· ·some financial assistance to participate in the12·


· ·delivery of some water through the Sandy Pipeline to13·


· ·the Candy pasture?··That application being14·


· ·Exhibit 1050.15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·Do you recognize that as the application?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·And I believe that's signed by you, is that19·


· ·correct, on page 1?20·


· · · · ··       A.· ·Correct.21·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1050.22·


· · · · ··       MR. HAEMMERLE:··No objection.23·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?24·


· · · · ··       MR. LEMMON:··No objection.25·
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· · · · ··       THE HEARING OFFICER:··The document marked as·1·


· ·Exhibit 1050 is received into evidence.·2·


· · · · ··       MR. BAXTER:··Just as a side note, Director, I·3·


· ·notice it was already stipulated to by the parties.·4·


· · · · ··       THE HEARING OFFICER:··Okay.··Must have already·5·


· ·been in.·6·


· · · · ··       MR. MAY:··Not surprised.·7·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··If you'd turn to·8·


· ·page 1 of Exhibit 1050, the application, Mr. Courtney,·9·


· ·down in the middle there's a section called "Brief10·


· ·project description."11·


· · · · · · · ·            Do you find that?12·


· · · · ··       A.· ·Yes.13·


· · · · ··       Q.· ·And it states there the brief project14·


· ·description is, quote, "To enable all irrigation water15·


· ·from rights 36-134A and 36-135B to be drawn from the16·


· ·Sandy Pipeline instead of the occasional diversions17·


· ·from the Curren Tunnel."18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·So at the time would it be accurate to say20·


· ·that this was an effort by Rangen that would enable21·


· ·water from the Curren Tunnel that might otherwise be22·


· ·diverted to these rights to be available to Rangen?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And is that use of the Sandy Pipeline to --25·
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· ·an effort by Rangen to augment its flows ahead of·1·
· ·Billingsley Creek?·2·
· · · · ··       A.· ·Yes.·3·
· · · · ··       Q.· ·And was that pipe that was proposed to be·4·
· ·constructed pursuant to this grant application, did·5·
· ·that ever get instituted?·6·
· · · · ··       A.· ·No, it did not.·7·
· · · · ··       Q.· ·Was the application not granted?·8·
· · · · ··       A.· ·No, the application was granted.·9·
· · · · ··       Q.· ·It was granted?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·But never got constructed?12·
· · · · ··       A.· ·Correct.13·
· · · · ··       Q.· ·Did Rangen ever seek to obtain a water14·
· ·right to use wastewater from the North Side Canal15·
· ·Company system, to your knowledge?16·
· · · · ··       A.· ·Not to my knowledge, no.17·
· · · · ··       Q.· ·Could we turn, please, to Exhibit 1014.18·
· · · · · · · ·            Do you recognize this as the 2004 Eastern19·
· ·Snake Plain Aquifer Mitigation, Recovery and20·
· ·Restoration Agreement?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·And I believe from the signature page, in23·
· ·addition to the governor and the senate and the house24·
· ·and other spring users, it was signed by Rangen through25·
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· ·its attorney, Mr. May?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·If you'd turn to page 5 of that agreement,·3·


· ·you will note it contains a listing of various·4·


· ·groundwater commitments.··And if you'd turn down to·5·


· ·paragraph 4(e)(2) and (3).·6·


· · · · · · · ·            Do you have that available?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·4(e)(2) and (3) indicate that among the·9·


· ·groundwater user commitments would be to use best10·


· ·efforts to convey North Side Canal Company operational11·


· ·spills to the Sandy project into the Sandy Pipeline.12·


· · · · · · · ·            Though it would be accurate to say that13·


· ·Rangen had actual knowledge since 2004 that the North14·


· ·Side Canal Company wastewater was going to be used by15·


· ·the groundwater users to supply water via the Sandy16·


· ·Pipeline?17·


· · · · ··       A.· ·It says, "use the best efforts to convey18·


· ·the operational spills."··Other than that, I don't know19·


· ·past this if it was done or not because this was for a20·


· ·one-year term.21·


· · · · ··       Q.· ·Okay.··Let me rephrase the question.22·


· · · · · · · ·            So by reason of this agreement signed by23·


· ·Rangen and this language I pointed you out to, wouldn't24·


· ·it be accurate to say that Rangen knew in 2004 that the25·
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· ·groundwater users were going to start conveying·1·
· ·wastewater from the Sandy Pipe -- through the Sandy·2·
· ·Pipeline, wastewater from North Side Canal Company?·3·
· · · · ··       A.· ·It doesn't say wastewater for the·4·
· ·groundwater.··It says for North Side Canal Company to·5·
· ·convey.··So I don't know what the difference is as far·6·
· ·as who owns the water.·7·
· · · · ··       Q.· ·Let me rephrase the question.·8·
· · · · · · · ·            Did Rangen know, since it signed the·9·
· ·agreement in 2004, that wastewater was going to be10·
· ·conveyed down the Sandy Pipeline by the groundwater11·
· ·users?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·And is it true that from the time 2004 on14·
· ·Rangen was aware that the groundwater users were15·
· ·putting wastewater down the Sandy Pipeline to supply16·
· ·irrigation water to the Morris, the Candy, and the17·
· ·Musser rights operated by Mr. Morris, according to his18·
· ·testimony?19·
· · · · ··       A.· ·No.··I didn't know the groundwater users20·
· ·were doing that.21·
· · · · ··       Q.· ·Okay.··You're not aware that there's been22·
· ·water delivered to Mr. Morris from 2004 on?23·
· · · · ··       A.· ·I was aware of that.24·
· · · · ··       Q.· ·Okay.25·
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· · · · ··       A.· ·I didn't know who owns the water.·1·


· · · · ··       Q.· ·Okay.··You're aware that the wastewater·2·


· ·from the canal system, North Side Canal, has been·3·


· ·coming down the Sandy Pipeline to supply irrigation·4·


· ·rights ever since 2004; right?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·And is it true that from that period 2004·7·


· ·until 2014 in this proceeding Rangen never objected to·8·


· ·that delivery of wastewater down the Sandy Pipeline on·9·


· ·the basis that it did not have a water right?10·


· · · · ··       MR. HAEMMERLE:··I'm going to object to the11·


· ·relevance of the question.··I don't know what relevance12·


· ·it has, whether someone has knowledge of whether13·


· ·there's a water right associated or not.··I think Idaho14·


· ·water law is clear, you need a water right to use15·


· ·water.16·


· · · · ··       THE HEARING OFFICER:··Overruled.17·


· · · · · · · ·            Mr. Courtney, please answer the question,18·


· ·if you remember it.19·


· · · · ··       THE WITNESS:··Can you read it back for me?20·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you want me to21·


· ·rephrase it?22·


· · · · ··       A.· ·Or just repeat it back.23·


· · · · ··       Q.· ·Okay.··I think my question was simply,24·


· ·during the period 2004 until Rangen objected in this25·
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· ·case, at no time in that period did Rangen object to·1·


· ·the delivery of wastewater down the Sandy Pipeline on·2·


· ·the basis that there wasn't a water right to use the·3·


· ·wastewater?·4·


· · · · ··       A.· ·I wasn't aware that there wasn't one.··So·5·


· ·no, I did not object.·6·


· · · · ··       Q.· ·So this proceeding in 2014 is the first·7·


· ·time Rangen has objected to the lack of a water right·8·


· ·to use wastewater?·9·


· · · · ··       A.· ·It's the first that I've known about it,10·


· ·yes.11·


· · · · ··       Q.· ·I'm turning your attention to the12·


· ·groundwater users' proposal to assign water right13·


· ·permit 36-16976 to Rangen.14·


· · · · · · · ·            And I believe you're aware that that15·


· ·proposed assignment would enable Rangen to divert and16·


· ·use water from the talus slope for which it has no17·


· ·right?18·


· · · · ··       A.· ·Propose, yes.19·


· · · · ··       Q.· ·And would you agree that if Rangen had no20·


· ·right to use the water from the talus slope, the21·


· ·assignment by the Groundwater Districts of their right22·


· ·could be a means of allowing Rangen to resume that use?23·


· · · · ··       A.· ·If that was the only option available, yes.24·


· · · · ··       Q.· ·If the Director ordered that, you'd25·
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· ·recognize that would be the effect of it?·1·
· · · · ··       A.· ·If that was the only offer available, yes.·2·
· · · · ··       Q.· ·And is it true that the only party that has·3·
· ·objected to the Application for Permit of the·4·
· ·groundwater users is Rangen itself?·5·
· · · · ··       A.· ·Not to my knowledge, no.·6·
· · · · ··       Q.· ·Who else has objected?·7·
· · · · ··       A.· ·I believe that the watermaster did not·8·
· ·support it.·9·
· · · · ··       Q.· ·The watermaster didn't file an objection.10·
· · · · · · · ·            But do you know of any party that did file11·
· ·an objection, other than Rangen?12·
· · · · ··       A.· ·Yeah, I'm not aware.··I'm sorry.13·
· · · · ··       Q.· ·Okay.··IGWA's mitigation plan 6 proposed14·
· ·improvements to the Curren Tunnel.··And I believe15·
· ·you've been present during some of the testimony on16·
· ·that issue.17·
· · · · · · · ·            Has Rangen ever investigated the18·
· ·feasibility of improving its diversion in the Curren19·
· ·Tunnel by either deepening the structures there, the20·
· ·pipes, or lengthening them or widening the tunnel?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·And was that the SPF investigation?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       Q.· ·And SPF were the engineers that were hired25·
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· ·for that purpose?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·And I believe that -- without going into·3·
· ·the details of that exhibit, I believe the SPF report·4·
· ·indicated that it would be a feasible means of·5·
· ·improving the water supply worth further investigating.·6·
· · · · · · · ·            Do you recall that?·7·
· · · · ··       A.· ·I believe it said it was a possible.·8·
· · · · ··       Q.· ·And Rangen chose not to pursue any of those·9·
· ·improvements; correct?10·
· · · · ··       A.· ·Well, there were too many risks involved11·
· ·from our standpoint.12·
· · · · ··       Q.· ·Okay.··I didn't ask you why.13·
· · · · · · · ·            I think my question was, isn't it true that14·
· ·Rangen chose not to pursue any further investigation or15·
· ·the construction of any of these improvements to its16·
· ·diversion mechanism?17·
· · · · ··       A.· ·Yes.18·
· · · · ··       Q.· ·IGWA also had proposed in its plan a new19·
· ·horizontal well, a vertical well, and an over-the-rim20·
· ·system.21·
· · · · · · · ·            Do you recall those proposals?22·
· · · · ··       A.· ·Yes.23·
· · · · ··       Q.· ·And those were all things that Rangen24·
· ·objected to.25·
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· · · · · · · ·            Would you admit, Mr. Courtney, that the·1·


· ·Eastern Snake Plain Aquifer is the source of water·2·


· ·flowing in the Curren Tunnel and the talus slope used·3·


· ·by Rangen?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·And do you have -- is it true that Rangen·6·


· ·has no reason to dispute that the Eastern Snake Plain·7·


· ·Aquifer would also be the same source of water that·8·


· ·would be used by the over-the-rim plan proposed by·9·


· ·IGWA?10·


· · · · ··       A.· ·No reason to dispute it, no.11·


· · · · ··       Q.· ·You'd have no reason to dispute it would be12·


· ·the same source of water for any vertical or horizontal13·


· ·well to supply an alternate supply of water to Rangen?14·


· · · · ··       A.· ·Correct.15·


· · · · ··       Q.· ·Is it true that Rangen has no reason to16·


· ·believe that the water temperature varies from any of17·


· ·these potential means of accessing the aquifer, whether18·


· ·it be by the over-the-rim plan, the vertical well, or19·


· ·horizontal well?20·


· · · · ··       A.· ·I don't know.21·


· · · · ··       Q.· ·Is it true that Rangen has no evidence to22·


· ·believe that the water quality would be different from23·


· ·any of these other proposed alternatives made by IGWA24·


· ·than from the water quality you presently utilize25·
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· ·coming from the tunnel and the talus slope?·1·


· · · · ··       A.· ·I don't know.·2·


· · · · ··       Q.· ·You don't have any evidence to suggest·3·


· ·there's a water quality or temperature problem with any·4·


· ·of these proposals?·5·


· · · · ··       A.· ·I don't have, no.·6·


· · · · ··       Q.· ·I asked you some questions about the SPF·7·


· ·memorandum, Exhibit 1060.··Would you turn to that,·8·


· ·please.··If you'd turn to page 7, please, if you would,·9·


· ·of Exhibit 1060.··And that contains a paragraph10·


· ·concerning the recommendations for a grant application.11·


· · · · · · · ·            And it states there -- this is Rangen's12·


· ·engineer states, quote, "Based on our initial review of13·


· ·these alternatives, it's our opinion that a horizontal14·


· ·well near the Curren Tunnel has the greatest potential15·


· ·for providing substantially enhanced flows to the16·


· ·Rangen facility."17·


· · · · · · · ·            Is it true, Mr. Courtney, that Rangen18·


· ·apparently wanted to proceed forward with that19·


· ·recommendation at the time?20·


· · · · ··       A.· ·Let me see which one this one pertains to.21·


· · · · ··       MR. RANDY BUDGE:··I apologize if I got ahead of22·


· ·you on that, Justin.23·


· · · · ··       MR. MAY:··Which one are you on?24·


· · · · ··       MR. RANDY BUDGE:··Maybe you could pull up page 725·
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· ·and highlight the second sentence under the --·1·
· · · · ··       MR. MAY:··Is this 1060, page 7?·2·
· · · · ··       MR. RANDY BUDGE:··Under the middle section·3·
· ·"Recommendations for grant applications," highlight·4·
· ·those first four or five lines of --·5·
· · · · ··       MR. MAY:··Right here?·6·
· · · · ··       MR. RANDY BUDGE:··Yeah, right there.·7·
· · · · ··       MR. MAY:··Just like that?·8·
· · · · ··       MR. RANDY BUDGE:··That's good.··Thanks.·9·
· · · · ··       THE WITNESS:··This is on the horizontal well?10·
· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··I think it's -- it's11·
· ·on page 7 that's highlighted here, the second sentence.12·
· ·It might be easier to get to.··It says, "Based on our13·
· ·initial review" -- this is Rangen's engineer, SPF.14·
· ·"Based on our initial review of these alternatives, it15·
· ·is our opinion that a horizontal well near the Curren16·
· ·Tunnel has the greatest potential for providing17·
· ·substantially enhanced flows to the Rangen facility."18·
· · · · ··       A.· ·That's what it says, correct.19·
· · · · ··       Q.· ·So my question was, based on this20·
· ·recommendation, at the time Rangen accepted the21·
· ·recommendation and started to move forward to22·
· ·investigate the feasibility of a horizontal well;23·
· ·correct?24·
· · · · ··       A.· ·We were looking at a lot of options at that25·
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· ·time.·1·


· · · · ··       Q.· ·And that's one of them that you·2·


· ·specifically requested a grant for; correct?·3·


· · · · ··       A.· ·Correct.·4·


· · · · ··       Q.· ·And Exhibit 1061 would be the application·5·


· ·that was submitted to investigate the facility of a·6·


· ·horizontal well; correct?·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1061, the·9·


· ·application.10·


· · · · ··       MR. HAEMMERLE:··No objection.11·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?12·


· · · · ··       MR. LEMMON:··No objection.13·


· · · · ··       MR. HAEMMERLE:··I think it's in already anyway.14·


· · · · ··       THE HEARING OFFICER:··It is?15·


· · · · ··       MR. BAXTER:··My records show that it was16·


· ·admitted yesterday afternoon.17·


· · · · ··       THE HEARING OFFICER:··Okay.··Document marked as18·


· ·Exhibit 1061 has already been received into evidence.19·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you agree,20·


· ·Mr. Courtney, that if IGWA agreed to pay the cost of21·


· ·the feasibility study on a horizontal well that Rangen22·


· ·would not be out anything, whether it proved to be23·


· ·feasible or not?24·


· · · · ··       A.· ·For just the feasibility of it, yes, I25·
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· ·would agree to that.·1·


· · · · ··       Q.· ·Would you also agree that to the extent a·2·


· ·horizontal well proved to be feasible and was actually·3·


· ·constructed by IGWA at its expense and improved the·4·


· ·water supply at Rangen, that that would be an effective·5·


· ·mitigation alternative for which IGWA should receive·6·


· ·credit?·7·


· · · · ··       A.· ·I would have a few concerns as to the·8·


· ·potential risk as far as liability if it causes damage.·9·


· · · · ··       Q.· ·I wasn't asking about risk or liability.10·


· · · · · · · ·            I'm just saying if the Director11·


· ·conditionally approved it, subject to final12·


· ·engineering, if the engineering occurred, if it was13·


· ·constructed, if it resulted in more water coming out of14·


· ·the Curren Tunnel, would you agree that provides a15·


· ·benefit to Rangen for which the groundwater users16·


· ·should receive a credit against their mitigation17·


· ·obligation?18·


· · · · ··       A.· ·Depending upon it meeting other criteria.19·


· · · · ··       Q.· ·That was part of my question.··Assuming it20·


· ·met all of the conditions of the Director and was21·


· ·approved by the Director, engineered and constructed in22·


· ·accordance with those conditions and improved the water23·


· ·supply, would you agree that that would be a benefit to24·


· ·Rangen to have more water coming out of the Curren25·







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 26 (Pages 629-632)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 629


· ·Tunnel?·1·


· · · · ··       A.· ·As long as we were not at risk for any·2·


· ·damages to other users, yes.·3·


· · · · ··       Q.· ·And if IGWA were to indemnify and hold·4·


· ·harmless Rangen from any risks or damage by way of an·5·


· ·insurance policy or otherwise, would you agree that·6·


· ·would mitigate these risks you're worried about?·7·


· · · · ··       A.· ·Possibly, yes.·8·


· · · · ··       Q.· ·I believe you were present during some·9·


· ·testimony by Dr. Brendecke that a pump-back from10·


· ·Billingsley Creek could rather easily be constructed to11·


· ·provide additional water supply to Rangen.12·


· · · · · · · ·            Has Rangen ever investigated the use of a13·


· ·pump-back at this hatchery or any other facilities?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·And explain that to me.··Where?··At this16·


· ·facility?17·


· · · · ··       A.· ·At this facility.18·


· · · · ··       Q.· ·And was that work done by Dr. Brendecke?19·


· · · · ··       A.· ·No.20·


· · · · ··       Q.· ·Or excuse me.··By Dr. Brockway?21·


· · · · ··       A.· ·No.22·


· · · · ··       Q.· ·Who was that work done by?23·


· · · · ··       A.· ·I don't recall.24·


· · · · ··       Q.· ·Let me sum this up and see if -- on that25·


Page 630


· ·report that you -- or excuse me, on that investigation·1·


· ·that you had somebody else do on a pump-back, do you·2·


· ·know who did that?·3·


· · · · ··       A.· ·I don't remember, because I believe that·4·


· ·happened in the early 1990s.··And at that time I was·5·


· ·controller for the company, not the vice president.·6·


· · · · ··       Q.· ·Let me try to sum up what I understand IGWA·7·


· ·wants -- or excuse me, what I understand Rangen opposes·8·


· ·in this proceeding.·9·


· · · · · · · ·            If my understanding is correct, obviously10·


· ·IGWA -- or excuse me, Rangen obtained dismissals of the11·


· ·proposals for reimbursement of lost profits or12·


· ·replacement fish, and doesn't want that.13·


· · · · · · · ·            Rangen does not want any credits for CREP14·


· ·or conversions or recharge unless they are fully funded15·


· ·by the groundwater users and permanent; correct?16·


· · · · ··       A.· ·No, that's not correct.17·


· · · · ··       Q.· ·Okay.··You're now willing to accept credits18·


· ·from those activities, even if they're not permanent or19·


· ·fully funded?20·


· · · · ··       A.· ·You said -- you included the CREP in there.21·


· ·I know that CREP is not fully funded.22·


· · · · ··       Q.· ·So CREP's okay?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·But what about conversions?··You agree that25·
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· ·there should be credit for conversions within the trim·1·


· ·line?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And you now agree that there should be·4·


· ·credit for recharge within the trim line?·5·


· · · · ··       A.· ·If the water is from IGWA, yes.·6·


· · · · ··       Q.· ·Is it true my understanding's correct that·7·


· ·you opposed any assignment of IGWA's water right permit·8·


· ·36-16976?··Correct?·9·


· · · · ··       A.· ·Correct.10·


· · · · ··       Q.· ·And Rangen opposes any credit for the Sandy11·


· ·Pipeline deliveries of irrigation water in exchange for12·


· ·the prior irrigation rights being diverted from the13·


· ·Curren Tunnel?14·


· · · · ··       A.· ·No, we don't oppose any rights that are15·


· ·within the criteria being in priority that are actually16·


· ·beneficial water to Rangen.17·


· · · · ··       Q.· ·Isn't it true, according to your objection,18·


· ·you stated that you oppose any credit for water19·


· ·delivered to Butch Morris.··Are you changing your20·


· ·testimony on that?21·


· · · · ··       A.· ·As long as it -- excuse me.··Where is my --22·


· ·what exhibit are you looking at?··I'm sorry.23·


· · · · ··       Q.· ·Okay.··Well, I asked you earlier about your24·


· ·answers to interrogatories.··And item 2 I asked you25·
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· ·about the delivery of water through the Sandy Pipeline·1·
· ·to Butch Morris or others for irrigation purposes.··And·2·
· ·it says there, "Rangen opposes mitigation credit for·3·
· ·water delivered to Butch Morris or others as·4·
· ·replacement for water at the Martin-Curren Tunnel."·5·
· · · · · · · ·            So is my understanding correct Rangen is·6·
· ·opposing any mitigation credit to IGWA for deliveries·7·
· ·to the Sandy Pipeline of irrigation water to Morris and·8·
· ·others?·9·
· · · · ··       A.· ·If those water rights are in priority, and10·
· ·that would include the other water rights for domestic11·
· ·use and it's not in excess of the amount of the tunnel12·
· ·and -- I mean there's a lot of criteria for those water13·
· ·rights to be allowed for credits.14·
· · · · ··       Q.· ·Well, without getting into a water right15·
· ·issue, are you qualifying your answer?··Up until now16·
· ·we've understood you opposed any credit from Sandy17·
· ·Pipeline.··Are you now testifying, Mr. Courtney, that18·
· ·under certain circumstances if those water rights are19·
· ·in the Curren Tunnel that are prior to Rangen in20·
· ·priority and we replace them with water through the21·
· ·Sandy Pipeline, that's agreeable to have a credit?22·
· · · · ··       A.· ·If they meet the criteria, yes.23·
· · · · ··       Q.· ·Rangen's criteria.··Rangen's criteria, or24·
· ·the Department's criteria?25·
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· · · · ··       A.· ·The Department's criteria.·1·
· · · · ··       Q.· ·You were here during testimony from the·2·
· ·watermaster Frank Erwin, were you not?·3·
· · · · ··       A.· ·Yes.·4·
· · · · ··       Q.· ·And did you hear his testimony that senior·5·
· ·water rights on Billingsley Creek and the Curren Ditch·6·
· ·to date have never been used to call out any of the·7·
· ·irrigation rights in the Curren Tunnel?·8·
· · · · ··       A.· ·Yes.·9·
· · · · ··       Q.· ·And so up to date, that exchange through10·
· ·the Sandy Pipeline has always provided water that11·
· ·benefited Rangen; correct?12·
· · · · ··       A.· ·Not in total, no.13·
· · · · ··       Q.· ·So you disagree with the testimony of the14·
· ·watermaster that the rights have never been curtailed,15·
· ·irrigation rights in the Curren Tunnel have never been16·
· ·curtailed?17·
· · · · ··       A.· ·No.··I'm disagreeing -- in your18·
· ·application -- or in your proposal was for 6.0519·
· ·credits, 6.05 cfs of credits.··I disagree with the20·
· ·6.05.21·
· · · · ··       Q.· ·Rangen -- is my understanding correct that22·
· ·Rangen opposes any type of a pump-back facility as23·
· ·proposed by IGWA?24·
· · · · ··       A.· ·I'm against a conceptual one where I25·
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· ·haven't been given enough information to make a·1·
· ·determination on it.·2·
· · · · ··       Q.· ·And is my understanding correct that IGWA·3·
· ·also opposes -- or Rangen also opposes any efforts by·4·
· ·IGWA to improve Rangen's diversion facilities in the·5·
· ·Curren Tunnel by widening the tunnel, deepening the·6·
· ·tunnel, or lengthening the tunnel?·7·
· · · · ··       A.· ·Based upon the proposal that is incomplete,·8·
· ·I don't have enough information to make that·9·
· ·determination.10·
· · · · ··       Q.· ·Is it true that Rangen also opposes any11·
· ·horizontal well?12·
· · · · ··       A.· ·Based upon the level of information that's13·
· ·provided in the mitigation plan, there's not enough14·
· ·information for me to make a determination.15·
· · · · ··       Q.· ·Is my understanding correct that IGWA16·
· ·opposes -- excuse me, that Rangen opposes any17·
· ·over-the-rim delivery plan or any vertical well?18·
· · · · ··       A.· ·For the same reason, because of the lack of19·
· ·information in the submitted plan, there's not enough20·
· ·information for me to make a determination at this21·
· ·time.22·
· · · · ··       Q.· ·And you're not sure whether you would give23·
· ·IGWA access for any engineering purposes unless you24·
· ·first get the okay from your lawyers; correct?25·
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· · · · ··       A.· ·I think what I stated was accurate on our·1·


· ·answer, is that reasonable access for investigation·2·


· ·would be considered.·3·


· · · · ··       Q.· ·Would it be accurate to say that the only·4·


· ·thing that Rangen will agree to without condition or·5·


· ·equivocation would be curtailment of the groundwater·6·


· ·pumpers that are junior in the 150,000-acre curtailment·7·


· ·area?·8·


· · · · ··       A.· ·No, that is not accurate.·9·


· · · · ··       Q.· ·Okay.10·


· · · · ··       A.· ·Under 1A through 1C, we had agreed to the11·


· ·calculation by the Department for the 1.7 cfs at steady12·


· ·state for those items that fall within the criteria13·


· ·and --14·


· · · · ··       Q.· ·So is it true, Mr. Rangen, or Mr. --15·


· ·Rangen's primary position is that they desire to have16·


· ·groundwater pumpers curtailed within the trim line?17·


· · · · ··       A.· ·No.··We desire to have the groundwaters18·


· ·comply with the order and provide us 9.1 cfs of water19·


· ·through steady state or 9.1 cfs of direct delivery.20·


· · · · ··       Q.· ·But with the exception of the CREP,21·


· ·conversion, recharge, Rangen opposes any effort to have22·


· ·water delivered other than curtailment; correct?23·


· · · · ··       A.· ·I didn't say I opposed every effort.··I24·


· ·want results.··I don't want proposals that don't25·
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· ·provide results.··I want results.·1·


· · · · ··       Q.· ·Can you understand from the perspective of·2·


· ·our clients, the groundwater pumpers, that they feel·3·


· ·it's a little bit disingenuous on behalf of Rangen to·4·


· ·on one hand say "We are short of water.··You need to·5·


· ·provide us water," and yet come into this proceeding·6·


· ·and oppose, in some fashion or another, almost every·7·


· ·effort IGWA has proposed to get water to Rangen?·8·


· · · · ··       MR. HAEMMERLE:··Object to that as being asked·9·


· ·and answered.··I think he's gone over every single10·


· ·proposal and stated why specifically he opposes those11·


· ·things.12·


· · · · ··       THE HEARING OFFICER:··Overruled.13·


· · · · ··       THE WITNESS:··Rangen is currently materially14·


· ·injured by junior groundwater pumping today.··We are15·


· ·curtailed today.16·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Excuse me.··Excuse17·


· ·me.··I apologize for interrupting, but you can answer18·


· ·questions from your attorney if you want.19·


· · · · · · · ·            But the question I had is whether you can20·


· ·understand why our groundwater pumpers, who do have21·


· ·rights that are subject to being curtailed, feel that22·


· ·it is disingenuous for Rangen on one hand to say "We're23·


· ·short of water.··Curtail groundwater pumpers," but when24·


· ·the pumpers come forward and make multiple alternatives25·
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· ·to Rangen to supply it water, that none are acceptable·1·


· ·to Rangen, except for on certain conditions --·2·


· · · · ··       A.· ·No, the mitigation --·3·


· · · · ··       Q.· ·-- excepting the CREP diversion?··I think·4·


· ·that's a "yes" or "no" answer.··Can you understand why·5·


· ·our pumpers feel it's disingenuous?·6·


· · · · ··       A.· ·No.·7·


· · · · ··       Q.· ·You don't understand that?·8·


· · · · ··       A.· ·No.··The plan is not specific enough to·9·


· ·allow me to make a determination.10·


· · · · ··       Q.· ·Well, one final area that I need to ask you11·


· ·about, Mr. Courtney.12·


· · · · · · · ·            Up until your testimony today, everything13·


· ·we had from Rangen reflected its opposition to14·


· ·everything IGWA's proposed.··Rangen has filed two15·


· ·different objections that are in the record, Rangen16·


· ·files discovery responses objecting to virtually17·


· ·everything, and now you've come forward and seem to be18·


· ·saying that if things were engineered and designed19·


· ·okay, it may be okay.20·


· · · · ··       A.· ·It may be.··The plan that's presented does21·


· ·not provide enough information to make a determination22·


· ·to whether or not it will deliver 9.1 cfs of water to23·


· ·the Rangen facility.24·


· · · · ··       Q.· ·And do you think it would be practical or25·
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· ·reasonable from the date the order was issued by the·1·


· ·Director on January 19th of 2014 curtailing groundwater·2·


· ·pumpers for the first time, recognizing that the call·3·


· ·from Rangen has been futile from 2004 until 2014, do·4·


· ·you think it would be reasonable for the groundwater·5·


· ·users to go out and spend the types of money to do·6·


· ·engineering studies and feasibility studies on Rangen's·7·


· ·property that you won't give us access to in·8·


· ·anticipation that some order would be issued·9·


· ·January 19th of 2014?··Is that reasonable to spend10·


· ·money in anticipation to an obligation?11·


· · · · ··       MR. HAEMMERLE:··I'm going to object to the12·


· ·question on relevance grounds.··There's an order out13·


· ·that IGWA is to provide us water.··And that's their14·


· ·obligation.··So there's no reasonable factor involved.15·


· · · · ··       THE HEARING OFFICER:··Sustained.16·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would it be17·


· ·reasonable, Mr. Courtney, to expect IGWA could get the18·


· ·engineering studies done, the complete, final19·


· ·engineering on feasibility and design to construct any20·


· ·of these proposals requiring infrastructure from the21·


· ·period the order was issued, January 19th, until ten22·


· ·days ago when we were required to disclose all of our23·


· ·exhibits?24·


· · · · ··       MR. HAEMMERLE:··Objection.··The compound nature25·
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· ·of the question.··I object on my prior ground of·1·


· ·relevance.··But I don't want to impede the proceeding,·2·


· ·Director, so...·3·


· · · · ··       THE HEARING OFFICER:··Overruled.··Mr. Courtney·4·


· ·can venture an answer.·5·


· · · · ··       THE WITNESS:··Would you restate it, please.·6·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··I mean you've been·7·


· ·involved in construction works for Rangen, have you·8·


· ·not?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·You've dealt with engineers, I suppose?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·And you hired SPF to do some feasibility13·


· ·work for you?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·How long did it take SPF from the time you16·


· ·hired them to get the study out to Rangen?17·


· · · · ··       A.· ·A couple months.18·


· · · · ··       Q.· ·Okay.··And so that was simply a feasibility19·


· ·study; correct?20·


· · · · ··       A.· ·Correct.21·


· · · · ··       Q.· ·So do you think it is at all feasible and22·


· ·reasonable, as Rangen contends, that IGWA should be in23·


· ·a period of approximately 30 days from the time the24·


· ·curtailment order was issued to be able to go out and25·
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· ·do the feasibility studies, the design, and have final·1·


· ·engineering ready by this hearing date to satisfy·2·


· ·Rangen's objections that's not sufficiently detailed?·3·


· · · · ··       MR. HAEMMERLE:··Objection.··Asked and answered.·4·


· ·That's been asked and answered now three times.··And he·5·


· ·answered the question.·6·


· · · · · · · ·            Now, we have an hour and 20 minutes to get·7·


· ·our one and only witness on the stand.··And I think·8·


· ·that Mr. Budge is just quibbling on nonsense at this·9·


· ·point in time to prevent us from putting our last10·


· ·witness on.··So that's been asked and answered three11·


· ·separate times.12·


· · · · ··       MR. RANDY BUDGE:··I don't think I've ever got an13·


· ·answer to that question.14·


· · · · ··       MR. HAEMMERLE:··He answered it.15·


· · · · ··       THE HEARING OFFICER:··Overruled.16·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Go ahead and answer,17·


· ·please.18·


· · · · ··       A.· ·The Director's order asked for a mitigation19·


· ·plan.··And the mitigation plan needs to provide the20·


· ·information with enough detail that the Director can21·


· ·make an answer.··So it's up for the Director to make22·


· ·that determination, not me.23·


· · · · ··       Q.· ·I'd just like an answer to the question.24·


· · · · · · · ·            Based on your experience, is it reasonable25·
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· ·to expect a complete and detailed engineering report be·1·


· ·prepared by this hearing when the first time you knew·2·


· ·you had to have a mitigation plan was January 19th?·3·


· ·That's a yes-or-no answer.·4·


· · · · ··       A.· ·You could have started this process back in·5·


· ·December of 2011.·6·


· · · · ··       Q.· ·So is your answer yes or no?··My question·7·


· ·was, is it reasonable if you started on January 19th to·8·


· ·expect to have final engineering plans, which Rangen is·9·


· ·requesting by this hearing?10·


· · · · ··       MR. HAEMMERLE:··Director, I objected previously11·


· ·five questions ago on the term "reasonable," and you12·


· ·sustained my objection.··And he just keeps doing it.13·


· · · · ··       MR. RANDY BUDGE:··You keep objecting to the14·


· ·questions that are --15·


· · · · ··       THE HEARING OFFICER:··Mr. Courtney can answer16·


· ·the question instead of being evasive, and I think it17·


· ·is a yes or no answer, and we can move on.18·


· · · · · · · ·            Mr. Courtney, will you please attempt to19·


· ·answer the question.20·


· · · · ··       THE WITNESS:··I don't know if it's reasonable or21·


· ·not.22·


· · · · ··       MR. RANDY BUDGE:··Thank you.23·


· · · · · · · ·            No further questions.24·


· · · · ··       THE HEARING OFFICER:··Okay.··Examination,25·
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· ·Mr. Haemmerle?·1·
· · · · ··       MR. HAEMMERLE:··Justin, if you could pull up·2·
· ·Exhibit 2042.··And that's the last page.·3·
· ··4·
· · · · · · · · · · ··                   CROSS-EXAMINATION·5·
· ·BY MR. HAEMMERLE:·6·
· · · · ··       Q.· ·Mr. Courtney, you've examined and had an·7·
· ·opportunity to review the Director's final order on·8·
· ·curtailment proceedings or Rangen's water call;·9·
· ·correct?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·And you understand that IGWA is to provide12·
· ·Rangen 9.1 cfs at steady state or 9.1 of direct flow;13·
· ·correct?14·
· · · · ··       A.· ·Correct.15·
· · · · ··       Q.· ·IGWA's obligation is to provide Rangen16·
· ·water; correct?17·
· · · · ··       A.· ·Correct.18·
· · · · ··       Q.· ·A specific amount?19·
· · · · ··       A.· ·Correct.20·
· · · · ··       Q.· ·All right.··Now, after the curtailment21·
· ·order was issued, IGWA filed a mitigation plan;22·
· ·correct?23·
· · · · ··       A.· ·Correct.24·
· · · · ··       Q.· ·If we can pull up Exhibit 2020.25·
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· · · · · · · ·            Mr. Courtney, we have placed up on the·1·


· ·screen Exhibit 2020.·2·


· · · · · · · ·            Do you recognize that document?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·Okay.··This is in fact the mitigation plan·5·


· ·filed by IGWA?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·Generally speaking, are there any specifics·8·


· ·in the mitigation plan, for example, telling you how·9·


· ·much water would be provided to Rangen under, say,10·


· ·No. 6?11·


· · · · ··       MR. RANDY BUDGE:··Counsel, excuse me for12·


· ·interrupting, but just as a point of clarity,13·


· ·Exhibit 2020 is not in evidence, but it is the same as14·


· ·Exhibit 1000.15·


· · · · ··       MR. HAEMMERLE:··I appreciate that.16·


· · · · ··       MR. RANDY BUDGE:··Just for the record.17·


· · · · ··       MR. HAEMMERLE:··Yeah.··I'll offer Exhibit 2020.18·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?19·


· · · · ··       MR. RANDY BUDGE:··No objection.20·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?21·


· · · · ··       MR. LEMMON:··No objection.22·


· · · · ··       MR. RANDY BUDGE:··Just with the notation for the23·


· ·record it's the same as Exhibit 1000.24·


· · · · ··       THE HEARING OFFICER:··Okay.25·
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· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Courtney,·1·


· ·subsequent --·2·


· · · · ··       THE HEARING OFFICER:··It's received into·3·


· ·evidence.·4·


· · · · · · · ·            (Exhibit 2020 received.)·5·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··-- to the mitigation·6·


· ·call, you have attended various depositions on this·7·


· ·mitigation plan; is that correct?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·You've had a chance to review the discovery10·


· ·response from IGWA; correct?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·We'll just walk through these individually.13·


· · · · · · · ·            To date, do you have any concrete idea how14·


· ·IGWA is going to make improvements to the Martin-Curren15·


· ·Tunnel to provide Rangen water?16·


· · · · ··       A.· ·No.17·


· · · · ··       Q.· ·Has anyone told you, have you discerned18·


· ·from any of the testimony or discovery or proceedings19·


· ·how much water would be provided to Rangen under No. 6,20·


· ·"Improvements to the Martin-Curren Tunnel"?21·


· · · · ··       A.· ·No.22·


· · · · ··       Q.· ·Let's go on to No. 7.··Mr. Courtney, No. 723·


· ·is a horizontal well.24·


· · · · · · · ·            Do you see that?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·After all of the proceedings that you·2·


· ·described that you've attended to, reviewed, do you·3·


· ·have any idea how much water would be provided to·4·


· ·Rangen for a horizontal well?·5·


· · · · ··       A.· ·No.·6·


· · · · ··       Q.· ·Let's go on to No. 8.·7·


· · · · · · · ·            Now, Mr. Courtney, No. 8 is a proposal for·8·


· ·vertical wells or something called over-the-rim.·9·


· · · · · · · ·            Do you see that?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·After attending all the proceedings,12·


· ·reviewing all the discovery, do you have any idea of13·


· ·how much water IGWA would intend to provide Rangen14·


· ·under No. 8?15·


· · · · ··       A.· ·No.16·


· · · · ··       Q.· ·And you haven't seen any concrete plans of17·


· ·any kind for No. 6, 7, and 8; correct?18·


· · · · ··       A.· ·Correct.19·


· · · · ··       Q.· ·Now, I want to be clear, Mr. Courtney,20·


· ·if -- Rangen is not against providing IGWA reasonable21·


· ·access to its property; correct?22·


· · · · ··       A.· ·Correct.23·


· · · · ··       Q.· ·As any landowner providing strangers access24·


· ·to the property, you want to understand what they're25·
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· ·doing?·1·


· · · · ··       A.· ·Absolutely.·2·


· · · · ··       Q.· ·That's not unreasonable; correct?·3·


· · · · ··       A.· ·No.·4·


· · · · ··       Q.· ·So if you understood what the plans were,·5·


· ·you had some concept, you would definitely give IGWA·6·


· ·reasonable access to your property to explore No. 6, 7,·7·


· ·and 8?·8·


· · · · ··       A.· ·As long as it wasn't intrusive to the·9·


· ·property, yes.10·


· · · · ··       Q.· ·Okay.··Reasonable access?11·


· · · · ··       A.· ·Reasonable access.12·


· · · · ··       Q.· ·And the same thing is true of No. 9, which13·


· ·is the direct pump-back; correct?14·


· · · · ··       A.· ·Correct.15·


· · · · ··       Q.· ·Now, let's kind of wade through the16·


· ·concrete or objective aspects of this mitigation plan.17·


· ·Let's go to No. 1.18·


· · · · · · · ·            Mr. Courtney, No. 1 you understand that19·


· ·IGWA is seeking credits for conversions and dry-ups and20·


· ·recharge; is that true?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Now, you've had a chance to review some23·


· ·objective facts on how much water that would provide24·


· ·Rangen; true?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·If we can pull up Exhibit 1025.·2·


· · · · · · · ·            Mr. Courtney, you've had a chance to review·3·


· ·Exhibit 1025?·4·


· · · · ··       A.· ·Yes.·5·


· · · · ··       Q.· ·You understand that those are calculations·6·


· ·of credits that IGWA would be entitled to for·7·


· ·conversions, dry-ups; correct?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And the Department calculated a number of10·


· ·1-point cfs at steady state?11·


· · · · ··       A.· ·1.7, yes.12·


· · · · ··       Q.· ·Today -- you heard my opening statements;13·


· ·correct?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·You heard me say at the very opening of16·


· ·this proceeding that Rangen would agree to give IGWA17·


· ·credit for 1.7 cfs at steady state?18·


· · · · ··       A.· ·Yes.19·


· · · · ··       Q.· ·And that's your position, as you sit here20·


· ·today?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Now, understanding that the underlying23·


· ·variables that provide those numbers change over24·


· ·time -- do you understand that?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·-- you would like the Director to issue an·2·


· ·order saying that there should be no pumping from those·3·


· ·properties?·4·


· · · · ··       A.· ·Correct.·5·


· · · · ··       Q.· ·All right.··Now, Mr. Budge asked you about·6·


· ·the CREP program that -- you would agree IGWA receives·7·


· ·credit for CREP; correct?·8·


· · · · ··       A.· ·Correct.·9·


· · · · ··       Q.· ·And you understand that those are actual10·


· ·IGWA members who dry up their property?11·


· · · · ··       A.· ·I'm not positive that it's actual IGWA12·


· ·members.··But if they are, yes.13·


· · · · ··       Q.· ·And if they are actual IGWA members who dry14·


· ·up their properties, to be sure they should be given15·


· ·credit for that?16·


· · · · ··       A.· ·Yes.17·


· · · · ··       Q.· ·So to end the discussion really on all18·


· ·aspects of No. 1, IGWA should deserve 1.7 cfs at steady19·


· ·state.20·


· · · · · · · ·            You agree to that today?21·


· · · · ··       MR. RANDY BUDGE:··Asked and answered.22·


· · · · ··       THE HEARING OFFICER:··Overruled.23·


· · · · ··       THE WITNESS:··Yes.24·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Let's go on,25·
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· ·Mr. Courtney, to No. 2, which is the Sandy Pipe.·1·


· · · · · · · ·            You've had a long opportunity to consider·2·


· ·all aspects of the Sandy Pipe, Mr. Courtney?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·And there's a memorandum agreement attached·5·


· ·to the mitigation plan as Exhibit B which purports to·6·


· ·be the agreement between the North Snake Groundwater·7·


· ·Users and Mr. Morris.·8·


· · · · · · · ·            Do you see that?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Do you understand how that agreement works?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·The agreement works that in exchange for13·


· ·Mr. Morris not taking his rights out of the14·


· ·Martin-Curren Tunnel, he would receive credit for water15·


· ·that is taken out of the Sandy Ponds?16·


· · · · ··       A.· ·Correct.17·


· · · · ··       Q.· ·Do you believe Mr. Morris should be allowed18·


· ·to gain credits for the illegal use of water?19·


· · · · ··       A.· ·No.20·


· · · · ··       Q.· ·You heard the testimony from Mr. Morris21·


· ·that he had one single water right out of the Sandy22·


· ·Ponds; correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And that was for 2.4 cfs?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·So to the extent Mr. Morris in fact has a·2·


· ·water right under other circumstances, he should be·3·


· ·given the credit for up to 2.4 cfs?·4·


· · · · ··       A.· ·As a maximum credit, yes.·5·


· · · · ··       Q.· ·Okay.··And that's true because he has no·6·


· ·other legal water rights out of the Sandy Ponds?·7·


· · · · ··       A.· ·Correct.·8·


· · · · ··       Q.· ·Now, Mr. Budge went over a 2004 agreement·9·


· ·that Rangen entered into.··It was a one-year agreement.10·


· · · · · · · ·            Do you recall that?11·


· · · · ··       A.· ·Yes.12·


· · · · ··       Q.· ·Do you recall why that agreement was13·


· ·entered into?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·Why was that agreement entered into?16·


· · · · ··       A.· ·At that time Rangen had a delivery call17·


· ·with a final order from the Director that there was18·


· ·going to be curtailment on the ESPA.··And Rangen agreed19·


· ·to a one-year stay of that requirement for the20·


· ·curtailment in exchange for that agreement.21·


· · · · ··       Q.· ·Okay.··As I understand what happened on22·


· ·Rangen's first delivery call, there was an order issued23·


· ·by the Director, what we'd call the first order;24·


· ·correct --25·
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· · · · ··       A.· ·Yeah.·1·


· · · · ··       Q.· ·-- curtailing water?·2·


· · · · ··       A.· ·Yes.·3·


· · · · ··       Q.· ·And in response to the first order·4·


· ·curtailing water, there was this one-year agreement·5·


· ·stay, correct, that Rangen agreed to?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·I understand that the Director subsequently·8·


· ·issued two other orders.·9·


· · · · · · · ·            Correct?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       Q.· ·And the last order was that Rangen's call12·


· ·was futile?13·


· · · · ··       A.· ·Correct.14·


· · · · ··       Q.· ·And thereafter, IGWA thought it was futile15·


· ·and made no further effort to --16·


· · · · ··       MR. RANDY BUDGE:··Objection.··It's leading as to17·


· ·whether -- this witness is not competent as to what18·


· ·IGWA did or didn't do.··IGWA didn't exist at the time.19·


· · · · ··       THE HEARING OFFICER:··I've allowed flexibility20·


· ·in the nature of the questions, but --21·


· · · · ··       MR. HAEMMERLE:··I'll try not to do that,22·


· ·Director.23·


· · · · ··       THE HEARING OFFICER:··Thank you.24·


· · · · · · · ·            Sustained.25·
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· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you know what IGWA·1·


· ·or its groundwater district members did in response to·2·


· ·the futile call?·3·


· · · · ··       MR. RANDY BUDGE:··Objection.··Foundation.·4·


· · · · ··       THE HEARING OFFICER:··Overruled.··He can state·5·


· ·whether he knows or not.·6·


· · · · ··       THE WITNESS:··I don't know what they did.·7·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··But to be sure, that·8·


· ·agreement was a one-year agreement; correct?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Was there anything about that agreement11·


· ·that you assumed Mr. Morris could illegally use waters12·


· ·to comply with that agreement?13·


· · · · ··       A.· ·No.14·


· · · · ··       Q.· ·Now, Mr. Morris' agreement also states that15·


· ·in response to him not taking water out of the Curren16·


· ·Tunnel he would be entitled to 6 cfs of credit.17·


· · · · · · · ·            Do you understand that?18·


· · · · ··       A.· ·That's the request.19·


· · · · ··       Q.· ·Okay.··But again, that's limited by what --20·


· ·his legal right to use; correct?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·All right.··Which is 2.4 cfs?23·


· · · · ··       A.· ·From the Sandy Ponds, yes.24·


· · · · ··       Q.· ·And the idea is to provide you actual use25·
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· ·of water out of the Martin-Curren Tunnel.·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·Do you understand that?·3·
· · · · ··       A.· ·Yes.·4·
· · · · ··       Q.· ·So if the tunnel is only flowing, say,·5·
· ·1 cfs -- I'm going to ask you to assume that -- do you·6·
· ·believe that Mr. Morris should be given credit beyond·7·
· ·1 cfs under those circumstances?·8·
· · · · ··       A.· ·There is actually some other reductions·9·
· ·that would have to come first, because there is10·
· ·domestic use from a couple of the users with the same11·
· ·priority dates.··And so that water should go to12·
· ·domestic use first.··But less than the 1 cfs, yes.13·
· · · · ··       Q.· ·Okay.··So it's limited by how much is14·
· ·flowing out of the tunnel?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·It's limited by Mr. Morris' legal rights to17·
· ·use Sandy Pond water?18·
· · · · ··       A.· ·Yes.19·
· · · · ··       Q.· ·And it's limited, of course, by the Curren20·
· ·Ditch weir and the senior users of 15 cfs?21·
· · · · ··       A.· ·And season of use.22·
· · · · ··       Q.· ·Okay.··Have you heard any testimony at all23·
· ·how IGWA is to provide you water during the24·
· ·nonirrigation season?25·
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· · · · ··       A.· ·No.·1·
· · · · ··       Q.· ·Not one single one of the proposals you·2·
· ·understand would do that; correct?·3·
· · · · ··       A.· ·Correct.·4·
· · · · ··       Q.· ·So the conditions you've just described,·5·
· ·you would accept the Sandy Pipe mitigation proposal;·6·
· ·correct?·7·
· · · · ··       A.· ·Yes.·8·
· · · · ··       Q.· ·And I believe the conditions you just·9·
· ·testified to are the very same conditions that10·
· ·Mr. Brendecke suggested.11·
· · · · ··       A.· ·Correct.12·
· · · · ··       Q.· ·Moving on to No. 3 of the mitigation plan,13·
· ·Mr. Courtney.14·
· · · · · · · ·            You're aware of the assignment of water15·
· ·right 36-16976?16·
· · · · ··       A.· ·I'm aware of the proposal for the17·
· ·assignment of the water right, yes.18·
· · · · ··       Q.· ·Mr. Courtney, have you had a chance to --19·
· ·we understand -- we have protested this permit in a20·
· ·whole separate proceeding; correct?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·Have you had a chance to review this?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       Q.· ·And Rangen has filed a competing claim for25·
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· ·the same water; is that true?·1·
· · · · ··       A.· ·For the same water and for additional cfs,·2·
· ·yes.·3·
· · · · ··       Q.· ·Okay.··Let's kind of go down, scroll down·4·
· ·through here.··Let's stop right there.·5·
· · · · · · · ·            Now, Mr. Courtney, do you understand the·6·
· ·nature of use that IGWA is seeking to perfect on·7·
· ·Rangen's property?·8·
· · · · ··       A.· ·It's what's stated there, yes.·9·
· · · · ··       Q.· ·Okay.··They want a permit for fish10·
· ·propagation on Rangen's property.11·
· · · · · · · ·            Do you see that?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·Do you intend to voluntarily give IGWA14·
· ·permission to access your property, to use your15·
· ·property to raise fish?16·
· · · · ··       A.· ·Absolutely not.17·
· · · · ··       Q.· ·Do you see the mitigation for irrigation18·
· ·component?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·Are you aware that there's a whole lot of21·
· ·water available for appropriation in the Curren Ditch22·
· ·for the source of water of Billingsley Creek?23·
· · · · ··       A.· ·I'm aware there's water, yes.24·
· · · · ··       Q.· ·Available for irrigation purposes?25·
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· · · · ··       A.· ·No.·1·


· · · · ··       Q.· ·Now, through here, true, Mr. Courtney, I·2·


· ·believe IGWA has sought its right of eminent domain to·3·


· ·take Rangen's property to accomplish these uses?·4·


· · · · ··       A.· ·It's what they've stated, yes.·5·


· · · · ··       Q.· ·Are you aware of any action that IGWA has·6·


· ·taken to date to seek to condemn Rangen's property for·7·


· ·those uses?·8·


· · · · ··       A.· ·Not that I'm aware of, no.·9·


· · · · ··       Q.· ·Let's go to the horizontal well at the end.10·


· ·Let's go to Exhibit 1060, actually.··I'm sorry.11·


· · · · · · · ·            Mr. Courtney, Mr. May has pulled up for us12·


· ·Exhibit 1060, which I'll tell you is the SPF report.13·


· · · · · · · ·            Is that true?14·


· · · · ··       A.· ·Yes.15·


· · · · ··       Q.· ·Why did Rangen ask that this report be16·


· ·created?17·


· · · · ··       A.· ·At the time we were substantially short of18·


· ·water, and we were exploring several different19·


· ·proposals to increase our water flow.20·


· · · · ··       Q.· ·And you obtained that proposal; correct?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·I'll direct your attention to page 6 of23·


· ·that report.24·


· · · · · · · ·            I take it Rangen considered the benefits of25·
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· ·the proposal?·1·
· · · · ··       A.· ·Yes.·2·
· · · · ··       Q.· ·And I take it Rangen considered the risks·3·
· ·of the proposal?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·Do you understand what the risks of the·6·
· ·proposal were?·7·
· · · · ··       A.· ·Yes.·8·
· · · · ··       Q.· ·And Justin has pulled up a highlight.··Why·9·
· ·don't you read that for a moment.10·
· · · · · · · ·            Do you consider the risk would harm others?11·
· · · · ··       A.· ·Yes.12·
· · · · ··       Q.· ·And it would decrease the flow to the13·
· ·Rangen facility itself?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·Given the risks expressed in the SPF16·
· ·report, did Rangen make a calculated decision not to17·
· ·proceed with the horizontal well?18·
· · · · ··       A.· ·Yes.19·
· · · · ··       Q.· ·And you heard Dr. Brendecke's testimony20·
· ·earlier today?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·Did you hear about the risks that he23·
· ·testified to?24·
· · · · ··       A.· ·Yes.25·
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· · · · ··       Q.· ·In building a horizontal well, is it your·1·
· ·desire to decrease flows to your neighbors?·2·
· · · · ··       A.· ·No.·3·
· · · · ··       Q.· ·Let's move on to the vertical well -- or·4·
· ·vertical wells, over-the-rim delivery.·5·
· · · · · · · ·            Do you have any idea how that would work?·6·
· · · · ··       A.· ·Conceptually.·7·
· · · · ··       Q.· ·Specifically, do you have any idea how that·8·
· ·would work?·9·
· · · · ··       A.· ·No.10·
· · · · ··       Q.· ·Now, Mr. Budge has talked about the11·
· ·necessity of developing redundant systems.12·
· · · · · · · ·            Do you understand that for those redundant13·
· ·systems there would have to be redundant systems on14·
· ·every single well involved?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·And Mr. Budge I think said that it could be17·
· ·made as safe as possible.18·
· · · · · · · ·            Do you remember Mr. Budge asking you those19·
· ·questions?20·
· · · · ··       A.· ·I remember --21·
· · · · ··       Q.· ·Or perhaps it came from Mr. Brendecke.22·
· · · · ··       A.· ·-- him asking Mr. -- or Dr. Brendecke, yes.23·
· · · · ··       Q.· ·Do you have experiences with redundant24·
· ·systems in any part of your career?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·And where was that?·2·


· · · · ··       A.· ·At Cactus Pete's.·3·


· · · · ··       Q.· ·Did they have redundant systems for their·4·


· ·casino operations?·5·


· · · · ··       A.· ·We did.··We had backup generators for the·6·


· ·electrical system.·7·


· · · · ··       Q.· ·And I take it those were evaluated and kept·8·


· ·and maintained and that whole thing?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Did they work?11·


· · · · ··       A.· ·No.12·


· · · · ··       Q.· ·And what happened?13·


· · · · ··       A.· ·We had a power outage relating to the14·


· ·casino.··The backup generators did not start up, and we15·


· ·had to dispatch security throughout the whole casino.16·


· · · · ··       MR. RANDY BUDGE:··You know, I'm going to object17·


· ·to this whole line of questioning.··This has no18·


· ·relevancy to the plan proposed by IGWA talking about --19·


· ·I've given considerable leeway.··But what Rangen did or20·


· ·didn't do in the past is not relevant to what we21·


· ·propose to do in the future.22·


· · · · ··       THE HEARING OFFICER:··Sustained.··We need to get23·


· ·through.24·


· · · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, again, to25·
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· ·summarize, Mr. Courtney, other than the proposal 1,·1·


· ·which provides actual water -- you would agree to that;·2·


· ·correct?·3·


· · · · ··       A.· ·Yes.·4·


· · · · ··       Q.· ·There's aspects of the Sandy Pipe you·5·


· ·absolutely agree to?·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·But there's nothing in the other proposals·8·


· ·that tell you how much water would be made available to·9·


· ·Rangen; correct?10·


· · · · ··       A.· ·Correct.11·


· · · · ··       Q.· ·And it doesn't tell you exactly how the12·


· ·water would be made available to Rangen?13·


· · · · ··       A.· ·Correct.14·


· · · · ··       Q.· ·So as you sit here today, is there anything15·


· ·that you can agree to?16·


· · · · ··       A.· ·No. 1A through 1C and parts of the Sandy17·


· ·Pipeline, yes.18·


· · · · ··       Q.· ·And the other things you just can't19·


· ·evaluate?20·


· · · · ··       A.· ·Correct.21·


· · · · ··       Q.· ·You don't know about the plans and you22·


· ·don't know how much water would be provided?23·


· · · · ··       A.· ·Correct.24·


· · · · ··       Q.· ·And you would give IGWA reasonable access25·
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· ·if you understood those plans to access your property·1·


· ·to investigate?·2·


· · · · ··       MR. RANDY BUDGE:··Objection.··Leading.·3·


· · · · ··       THE HEARING OFFICER:··Overruled.·4·


· · · · ··       THE WITNESS:··Yes.·5·


· · · · ··       MR. HAEMMERLE:··Thank you, Director.··I'm done.·6·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any·7·


· ·questions for Mr. Courtney?·8·


· · · · ··       MR. LEMMON:··No.·9·


· · · · ··       THE HEARING OFFICER:··Okay.··Redirect?10·


· · · · ··       MR. RANDY BUDGE:··Just a couple questions.11·


· ·12·


· · · · · · · · · ··                 REDIRECT EXAMINATION13·


· ·BY MR. RANDY BUDGE:14·


· · · · ··       Q.· ·In response to all of my questions about15·


· ·access, you repeatedly said you would have to talk to16·


· ·your lawyers first.··But in response to your attorney's17·


· ·question, you just said you would give IGWA reasonable18·


· ·access.19·


· · · · · · · ·            So which answer is correct, Mr. Courtney,20·


· ·your answer that you would only give access upon21·


· ·consulting with your lawyers that you repeatedly gave22·


· ·me for over a half hour, or the answer now that we will23·


· ·get reasonable access?24·


· · · · ··       A.· ·No, my first answer was that I needed to25·
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· ·have more information to be able to make that·1·


· ·evaluation.··I also agree that my statement on the·2·


· ·response was correct.··I didn't repeat myself every·3·


· ·single time to every one of your questions with the·4·


· ·same response, that I --·5·


· · · · ··       Q.· ·My question --·6·


· · · · ··       A.· ·-- would have to have the information·7·


· ·available so that I could make that determination.·8·


· · · · ··       Q.· ·Up until the question of your attorney, I·9·


· ·have not seen any evidence or testimony in this case of10·


· ·IGWA ever proposing to come on Rangen's property and11·


· ·raise fish.12·


· · · · · · · ·            Can you point me to any testimony or any13·


· ·exhibit, other than your attorney's interpretation of14·


· ·the word "fish mitigation" on the application, that15·


· ·suggested IGWA ever wants to raise fish on the Rangen16·


· ·property?17·


· · · · ··       MR. HAEMMERLE:··Object to the form of the18·


· ·question.··The actual application is for fish19·


· ·propagation.20·


· · · · ··       MR. RANDY BUDGE:··Not by IGWA.21·


· · · · ··       MR. HAEMMERLE:··That's your application.22·


· · · · ··       MR. RANDY BUDGE:··Well, that's Counsel's23·


· ·creative --24·


· · · · ··       THE HEARING OFFICER:··Overruled.25·
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· · · · ··       MR. RANDY BUDGE:··-- interpretation of the·1·


· ·application.·2·


· · · · ··       THE HEARING OFFICER:··Overruled.··Let's go on.·3·


· · · · ··       MR. RANDY BUDGE:··Okay.·4·


· · · · ··       Q.· ·Is there any testimony that you've heard·5·


· ·from any of the groundwater users or anyone else that·6·


· ·suggests in any way that any groundwater users want to·7·


· ·come on IGWA's property and raise fish?·8·


· · · · ··       A.· ·From testimony, no.·9·


· · · · ··       Q.· ·Is there any -- other than your own10·


· ·attorneys creative interpretation of one word on an11·


· ·Application for Permit that Rangen protested, have you12·


· ·seen any document or other exhibit in this case that13·


· ·suggests that the groundwater users want to come on14·


· ·Rangen's property and raise any fish?15·


· · · · ··       A.· ·That was my interpretation of --16·


· · · · ··       Q.· ·Your interpretation?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Well, let me dispel to you, we'll stipulate19·


· ·in this record we have no interest in raising fish.20·


· · · · · · · ·            Did you not read the assignment where we21·


· ·proposed to assign the entire permit to Rangen so it22·


· ·could raise fish?23·


· · · · ··       A.· ·You made the application before you made24·


· ·the proposal to assign the application.25·
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· · · · ··       Q.· ·Well, if you'll look at the mitigation·1·


· ·plan, Exhibit 1000, item 3 that I've talked to you·2·


· ·about extensively, and your attorney has, it's entitled·3·


· ·"Assignment of Water Right 36-16976 to Rangen."·4·


· · · · · · · ·            How could the groundwater users use a·5·


· ·permit to raise fish on your property, if that was your·6·


· ·interpretation, if we in fact are assigning it to·7·


· ·Rangen?·8·


· · · · ··       MR. HAEMMERLE:··Object to the characterization·9·


· ·of that as a water right.··It's not a water right until10·


· ·it's perfected.11·


· · · · ··       THE HEARING OFFICER:··Overruled.··Both parties12·


· ·have referred to the application as a permit or various13·


· ·forms of a water right.··I understand what's being14·


· ·asserted.15·


· · · · · · · ·            Mr. Budge.16·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··You made a statement17·


· ·in response to one of Counsel's questions that you18·


· ·don't want to decrease any flows that would injure your19·


· ·neighbors.··He was referring to the pumpers on the --20·


· ·above the rim, I assume.21·


· · · · · · · ·            Do you consider the groundwater users who22·


· ·are within the curtailment area to be your neighbors?23·


· · · · ··       A.· ·Some of them.24·


· · · · ··       Q.· ·What about the 14 cities that are subject25·
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· ·to the curtailment order, do you consider them to be·1·


· ·neighbors?·2·


· · · · ··       A.· ·No.·3·


· · · · ··       Q.· ·You don't consider them your neighbors?·4·


· · · · ··       MR. HAEMMERLE:··Objection.·5·


· · · · ··       THE HEARING OFFICER:··Sustained.·6·


· · · · ··       MR. HAEMMERLE:··We're never going to get through·7·


· ·this.·8·


· · · · ··       THE HEARING OFFICER:··Yeah, I don't think we·9·


· ·need to have an interpretation of who are neighbors and10·


· ·who are not, Mr. Budge.11·


· · · · ··       Q.· ·(BY MR. RANDY BUDGE):··Some neighbors12·


· ·you're happy to curtail and some not; correct?13·


· · · · ··       MR. HAEMMERLE:··Objection.14·


· · · · ··       THE HEARING OFFICER:··Sustained.··Let's not go15·


· ·along this line anymore, Mr. Budge.16·


· · · · ··       MR. RANDY BUDGE:··Okay.17·


· · · · ··       Q.· ·Well, one final question, Mr. Courtney:18·


· ·Would you buy an unconstructed fish farm without first19·


· ·having an opportunity to see a feasibility study?20·


· · · · ··       A.· ·Buy an unconstructed one?21·


· · · · ··       Q.· ·Yeah.22·


· · · · ··       A.· ·I don't know.··I don't know the particulars23·


· ·to it.24·


· · · · ··       Q.· ·Would you buy an unconstructed fish25·
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· ·facility if you hadn't had an opportunity to see·1·


· ·complete engineering designs?·2·


· · · · ··       MR. HAEMMERLE:··I'm going to object to this line·3·


· ·of questioning.··It --·4·


· · · · ··       THE HEARING OFFICER:··Sustained.·5·


· · · · ··       MR. HAEMMERLE:··It's a waste of time, first of·6·


· ·all.·7·


· · · · ··       THE HEARING OFFICER:··Sustained.·8·


· · · · ··       MR. RANDY BUDGE:··No further questions.·9·


· · · · ··       THE HEARING OFFICER:··Okay.··More questions,10·


· ·Mr. Haemmerle?11·


· · · · ··       MR. HAEMMERLE:··None.12·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?13·


· · · · ··       MR. LEMMON:··No.14·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Courtney,15·


· ·you're finished.16·


· · · · · · · ·            Let's take five to ten minutes and then17·


· ·we'll come back.18·


· · · · · · · ·            Is that your last witness, Mr. Budge?19·


· · · · ··       MR. RANDY BUDGE:··Yes.20·


· · · · ··       THE HEARING OFFICER:··Okay.··So you rest your21·


· ·presentation of evidence?22·


· · · · ··       MR. RANDY BUDGE:··We have no further evidence to23·


· ·present.24·


· · · · ··       THE HEARING OFFICER:··Okay.25·
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· · · · ··       MR. RANDY BUDGE:··And I believe that -- we can·1·


· ·go off the record here, but I think we just have one·2·


· ·witness, Mr. Brockway.·3·


· · · · ··       MR. HAEMMERLE:··That's it.·4·


· · · · ··       MR. RANDY BUDGE:··We may propose to go straight·5·


· ·through that would enable us to get Dr. Brendecke to a·6·


· ·plane.··Unless you expect to be a long time with him.·7·


· · · · ··       MR. HAEMMERLE:··What's that?·8·


· · · · ··       MR. RANDY BUDGE:··Do you expect a long time with·9·


· ·Brockway?10·


· · · · ··       MR. HAEMMERLE:··I don't think so.11·


· · · · ··       MR. MAY:··I don't expect -- we don't expect a12·


· ·long time with Dr. Brockway.13·


· · · · ··       MR. RANDY BUDGE:··Why don't we just go straight14·


· ·through without a noon break so we could get Brendecke15·


· ·to his plane.16·


· · · · ··       MR. MAY:··I don't know that we have even after17·


· ·noon.··I believe we have til noon.18·


· · · · · · · ·            Correct?19·


· · · · ··       THE HEARING OFFICER:··Well, I told you noon.··I20·


· ·have a fixed one o'clock appointment that I need to go21·


· ·to.··We can take a late --22·


· · · · · · · ·            Let's go off the record, Jeff.23·


· · · · · · · ·            (Recess.)24·


· · · · ··       THE HEARING OFFICER:··Okay.··We are back on the25·
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· ·record.·1·


· · · · · · · ·            And IGWA has rested presentation of their·2·


· ·evidence.·3·


· · · · · · · ·            Mr. May.·4·


· · · · ··       MR. MAY:··Before we begin, could I just ask a·5·


· ·couple of questions about the documents that we were·6·


· ·talking about and what we might be getting and when.·7·


· · · · ··       THE HEARING OFFICER:··That would be fine.·8·


· ·Garrick and I just talked about when we might introduce·9·


· ·them.··We could do that now, if you want.··But we10·


· ·thought maybe we'd save it until the end.11·


· · · · · · · ·            What we have is we have a map and an12·


· ·attached sheet that shows both the boundaries, at least13·


· ·in our .shp files of the North Side Canal Company, as14·


· ·well as .shp files for the Candy, Musser, and Morris15·


· ·properties.16·


· · · · ··       MR. MAY:··Okay.17·


· · · · ··       THE HEARING OFFICER:··And then we have I think18·


· ·two sets of discs with the data, so --19·


· · · · ··       MR. MAY:··Okay.20·


· · · · ··       THE HEARING OFFICER:··-- they're CDs.21·


· · · · ··       MR. MAY:··And this is now data with regard to22·


· ·the Curren Tunnel, potentially?23·


· · · · ··       THE HEARING OFFICER:··I don't think it's new24·


· ·data.··It would be data through I think 2013.··I don't25·
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· ·think we have '14 data in them.·1·


· · · · ··       MR. HAEMMERLE:··Are there any water rights·2·


· ·shares that show the right to irrigate the Musser,·3·


· ·Candy, Morris properties beyond what we put in the·4·


· ·record currently?·5·


· · · · ··       THE HEARING OFFICER:··No.·6·


· · · · ··       MR. HAEMMERLE:··Okay.·7·


· · · · ··       THE HEARING OFFICER:··All we're doing is showing·8·


· ·that at least those properties are within the·9·


· ·boundaries of the North Side Canal Company.··And that10·


· ·may or may not be important, but we thought it was11·


· ·information that the parties needed to have at their12·


· ·disposal, because I'm not aware that there's been any13·


· ·discussion of this subject.14·


· · · · ··       MR. HAEMMERLE:··I think that's an important15·


· ·issue to clarify.16·


· · · · ··       THE HEARING OFFICER:··Yeah.17·


· · · · ··       MR. MAY:··Director, can I just ask you, on the18·


· ·disc you said it's not new data.19·


· · · · · · · ·            Is it a revision of some of the data that20·


· ·we've got that's, for instance, Exhibit 2045, which is21·


· ·the Martin-Curren Tunnel?22·


· · · · ··       MR. BAXTER:··It's the data that's been23·


· ·previously provided to the parties related to the24·


· ·recorded water levels out of the white pipe.25·
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· · · · ··       MR. MAY:··Okay.··So it is in addition to this?·1·


· · · · ··       THE HEARING OFFICER:··Yeah.··It contains both·2·


· ·those pieces of information, Curren Tunnel measurements·3·


· ·and reported flows in the PVC pipe.·4·


· · · · ··       MR. MAY:··Okay.·5·


· · · · ··       MR. HAEMMERLE:··Does it say where that measuring·6·


· ·device is located on that white pipe?··Does anyone·7·


· ·know?·8·


· · · · ··       MR. BAXTER:··It's my recollection that through·9·


· ·the depositions in the Rangen proceeding there was10·


· ·discussions about the transducer and how the Department11·


· ·takes measurements.··I believe Tim Luke testified as to12·


· ·some of that information previously.13·


· · · · ··       THE HEARING OFFICER:··We can go off the record14·


· ·and have a discussion, but I'd like to get through the15·


· ·testimony.16·


· · · · ··       MR. HAEMMERLE:··Yeah, let's rock.17·


· · · · ··       MR. MAY:··Let's get Dr. Brockway on.··And I18·


· ·don't think it's going to change anything.··It may just19·


· ·clarify something he's got.20·


· · · · ··       THE HEARING OFFICER:··Yeah.··Okay.··Mr. Budge.21·


· · · · ··       MR. RANDY BUDGE:··Before we broke, I indicated22·


· ·we would mark as Exhibits 1097 and 1098, the Notice of23·


· ·Violation Cease-and-Desist Order and the Consent Order24·


· ·Agreement.··I acknowledge that the Hearing Officer took25·
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· ·judicial notice of those and proposed to make an·1·


· ·exhibit of those and have them admitted for judicial·2·


· ·notice purposes so we have a complete record with·3·


· ·everything else.·4·


· · · · · · · ·            (Exhibits 1097 and 1098 marked.)·5·


· · · · ··       THE HEARING OFFICER:··Mr. Haemmerle, you stated·6·


· ·earlier you object.·7·


· · · · ··       MR. HAEMMERLE:··I do object on relevance.·8·


· · · · · · · ·            Is the Director's stay order also made a·9·


· ·part of this record on --10·


· · · · ··       MR. RANDY BUDGE:··Yes.··1098.11·


· · · · ··       MR. TJ BUDGE:··No.12·


· · · · ··       MR. HAEMMERLE:··No?13·


· · · · ··       MR. TJ BUDGE:··No.··You mean the stay of the14·


· ·curtailment?15·


· · · · ··       MR. HAEMMERLE:··Yeah.··Is the stay of the16·


· ·curtailment a record of this?17·


· · · · ··       MR. TJ BUDGE:··That would be fine.18·


· · · · ··       MR. RANDY BUDGE:··We stipulate to that as well.19·


· · · · ··       THE HEARING OFFICER:··They are Department20·


· ·documents.··So rather than taking notice of them, I'll21·


· ·receive them into evidence over the objection.22·


· · · · · · · ·            Thank you.23·


· · · · · · · ·            (Exhibits 1097 and 1098 received.)24·


· · · · ··       MR. HAEMMERLE:··I think Exhibit 1098, we25·
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· ·stipulated to the admission of that document as well.·1·


· · · · ··       MR. MAY:··1099.·2·


· · · · ··       MR. HAEMMERLE:··Whatever the stay on the·3·


· ·curtailment.·4·


· · · · · · · ·            Is that Exhibit 1099?·5·


· · · · ··       MS. BRODY:··No.·6·


· · · · ··       MR. RANDY BUDGE:··Correct.·7·


· · · · ··       MR. MAY:··That's their next one.·8·


· · · · ··       THE HEARING OFFICER:··Either way.··It's in the·9·


· ·record.10·


· · · · ··       MR. HAEMMERLE:··Fine.11·


· · · · ··       THE HEARING OFFICER:··Okay.12·


· · · · ··       MR. BAXTER:··Can we identify what exhibit13·


· ·numbers they were again?14·


· · · · ··       MR. TJ BUDGE:··1098 is the cease -- excuse me,15·


· ·1097 is the cease-and-desist order.··1098 is the16·


· ·consent order.··I'm not sure --17·


· · · · ··       MR. RANDY BUDGE:··And agreement.··And I marked18·


· ·those exhibits and have them there in front of you.19·


· · · · ··       MR. TJ BUDGE:··And then 1099 would be the stay20·


· ·of the curtailment order.21·


· · · · · · · ·            (Exhibit 1099 marked.)22·


· · · · ··       MR. HAEMMERLE:··Since they're all coming in -- I23·


· ·objected to ours, but I don't object to those documents24·


· ·coming in.25·
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· · · · ··       THE HEARING OFFICER:··Okay.··They're received·1·


· ·into evidence.·2·


· · · · · · · ·            (Exhibit 1099 received.)·3·


· · · · ··       THE HEARING OFFICER:··Mr. May, call·4·


· ·Dr. Brockway?·5·


· · · · ··       MR. MAY:··Thank you, Mr. Director.·6·


· · · · · · · ·            We call Dr. Brockway.·7·


· · · · ··       THE HEARING OFFICER:··Raise your hand, please.·8·


· ··9·


· · · · · · · · · ··                 CHARLES E. BROCKWAY,10·


· ·having been called as a witness by Rangen, Inc., and11·


· ·duly sworn to tell the truth relating to said cause,12·


· ·testified as follows:13·


· ·14·


· · · · ··       THE HEARING OFFICER:··Thank you.··Please be15·


· ·seated.16·


· ·17·


· · · · · · · · · · ·                  DIRECT EXAMINATION18·


· ·BY MR. MAY:19·


· · · · ··       Q.· ·Good morning, Dr. Brockway.20·


· · · · ··       A.· ·Good morning.21·


· · · · ··       Q.· ·Could you please state your name and spell22·


· ·your last name for the record, please.23·


· · · · ··       A.· ·It's Charlies E.··Brockway,24·


· ·B-r-o-c-k-w-a-y.25·
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· · · · ··       Q.· ·Dr. Brockway, what degrees do you hold?·1·


· · · · ··       A.· ·I have a bachelor's degree in civil·2·


· ·engineering, a master's degree in water resources·3·


· ·engineering, and a Ph.D. in water resources·4·


· ·engineering.·5·


· · · · ··       THE HEARING OFFICER:··Mr. Budge, can we·6·


· ·stipulate to the expertise of Dr. Brockway?·7·


· · · · ··       MR. RANDY BUDGE:··We can so stipulate.·8·


· · · · ··       MR. MAY:··Thank you.·9·


· · · · ··       THE HEARING OFFICER:··Thank you.10·


· · · · · · · ·            I'm trying to get through this.11·


· · · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, in this12·


· ·particular case what were you asked to do?13·


· · · · ··       A.· ·In just this case?14·


· · · · ··       Q.· ·With regard to this mitigation plan15·


· ·proceeding.16·


· · · · ··       A.· ·My understanding is I was asked to -- to17·


· ·evaluate the mitigation plan that was submitted by IGWA18·


· ·in response to the order from the prior hearing for19·


· ·curtailment or mitigation for Rangen.20·


· · · · ··       Q.· ·And did you do that, Dr. Brockway?21·


· · · · ··       A.· ·I did do that.··I looked over the22·


· ·mitigation plan and the various elements with the idea23·


· ·to evaluate it hydrologically and hydraulically as to24·


· ·whether the various components of that plan met the --25·
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· ·what the order required as far as water at the tunnel·1·


· ·or new water or whatever.·2·


· · · · · · · ·            And I will say in general that the document·3·


· ·I received in fact is really not a plan.··It's a list·4·


· ·of potential components that might be utilized to meet·5·


· ·the requirements of a plan.·6·


· · · · ··       Q.· ·And generally with regard to those·7·


· ·components, were you able to review their feasibility·8·


· ·reports?·9·


· · · · ··       A.· ·Well, I could review what was submitted,10·


· ·but I could not really determine sufficiently whether11·


· ·those components really provided water, would provide12·


· ·water, and certainly not -- I was not able to quantify13·


· ·what -- how much water might come from those14·


· ·components.15·


· · · · ··       Q.· ·And I want to make sure that we separate16·


· ·out a little bit the various components that we're17·


· ·talking about, because I understand that there likely18·


· ·are some components that you were able to do some19·


· ·analysis of.··I'd like to first -- or your attention20·


· ·first to some analysis that you may have seen,21·


· ·Exhibit 1025 from Ms. Sukow.22·


· · · · · · · ·            Have you seen this document?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·And were you able to review Exhibit 1025?25·
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· · · · ··       A.· ·Yes.·1·


· · · · ··       Q.· ·Okay.··And with regard to the analysis that·2·


· ·Ms. Sukow has done regarding this document, do you·3·


· ·generally have any issues with the process that was·4·


· ·used to create this document?·5·


· · · · ··       A.· ·No.··The process, the model that was used·6·


· ·in evaluating it, I'm familiar with that.··And I know·7·


· ·what Ms. Sukow went through, and the procedure and the·8·


· ·protocol that was used.·9·


· · · · · · · ·            And I don't have any problem with what she10·


· ·did or the results.··I did have a question about, you11·


· ·know, whether the recharge for southwest Idaho should12·


· ·be counted.13·


· · · · ··       Q.· ·Okay.14·


· · · · ··       A.· ·But it's not very big.15·


· · · · ··       Q.· ·Okay.16·


· · · · ··       A.· ·So in general, I don't have a problem with17·


· ·that.18·


· · · · ··       Q.· ·Okay.··And in general, with regard to19·


· ·what's up here, you would accept these numbers that20·


· ·Ms. Sukow did; correct?21·


· · · · ··       A.· ·Yes.22·


· · · · ··       Q.· ·Now, you mentioned recharge.23·


· · · · · · · ·            With regard to recharge and credits, what24·


· ·is your understanding of -- well, do you have25·
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· ·familiarity with credits for recharge being given?·1·


· · · · ··       A.· ·Yes.·2·


· · · · ··       Q.· ·And is it generally a requirement for that·3·


· ·credit that the entity seeking credit would have·4·


· ·ownership of the water?·5·


· · · · ··       A.· ·Well, my understanding in reviewing what·6·


· ·this state has done and what SWID has done and other·7·


· ·entities relative to aquifer enhancement, there have·8·


· ·been various programs that have been implemented and·9·


· ·beneficial results documented, but in my opinion if an10·


· ·entity does recharge, builds the facilities, finds the11·


· ·water, or uses their water or whatever, they ought to12·


· ·get credit for the recharge.13·


· · · · · · · ·            But there's a lot of things relative to14·


· ·recharge that have happened on the ESPA where specific15·


· ·entities have -- have initiated the plan or the16·


· ·project, and perhaps other entities would like to take17·


· ·credit for it.··I think you should only get credit for18·


· ·what you paid for or you initiated or you made happen.19·


· · · · ··       Q.· ·Dr. Brockway, I understand that Ms. Sukow's20·


· ·analysis -- and I discussed this with Dr. Brendecke --21·


· ·was done running the model at steady state.22·


· · · · · · · ·            Is that correct?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··And it's my understanding that25·
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· ·steady state would not give you any information about·1·
· ·what would occur in a particular year.·2·
· · · · · · · ·            Is that correct?·3·
· · · · ··       A.· ·It will not.·4·
· · · · ··       Q.· ·Did you make any -- did you do any·5·
· ·investigation with regard to the mitigation plan that·6·
· ·was proposed and the inputs that Ms. Sukow used to·7·
· ·create her steady-state result to come up with a result·8·
· ·that would tell you what would happen in a given year?·9·
· · · · ··       A.· ·Yes.··We in fact reran some of Ms. Sukow's10·
· ·runs that were portrayed in the previous exhibit to11·
· ·make sure we could duplicate them and do the same12·
· ·thing.13·
· · · · · · · ·            And then --14·
· · · · ··       Q.· ·Let me stop you for just a second.15·
· · · · · · · ·            When you say to make sure that you could16·
· ·duplicate it and do the same thing, you mean you ran it17·
· ·at steady state to see if you came up with the same18·
· ·results?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·And did you?21·
· · · · ··       A.· ·And we did.22·
· · · · ··       Q.· ·And then what did do you?23·
· · · · ··       A.· ·Then there was a part of the order that24·
· ·talked about furnishing -- if IGWA was to furnish25·
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· ·direct flow of water, that they had to meet certain·1·
· ·levels of enhancement for the first five years.··And·2·
· ·there was a question about that relative to what do·3·
· ·some of these components give us on a transient run of·4·
· ·the model.··So we ran the model in a transient mode.·5·
· · · · ··       Q.· ·And what did you do to set up the model so·6·
· ·that you could run it in a transient mode?·7·
· · · · ··       A.· ·Well, you have to use the full -- the full·8·
· ·dataset.··You have to run the model, and not just use·9·
· ·the response functions for steady state that have been10·
· ·generated.11·
· · · · · · · ·            So we ginned up the whole model and ran it12·
· ·in the transient mode.··You have to run it twice to get13·
· ·to some differences.··But we did run it in the14·
· ·transient mode.··And we compared that with what the15·
· ·direct flow requirements were.··And I think that's what16·
· ·you have on the board.17·
· · · · ··       Q.· ·Okay.··So I've got on the board18·
· ·Exhibit 2071.19·
· · · · · · · ·            Could you identify 2071.20·
· · · · ··       A.· ·That's plots of -- well, the transient run21·
· ·that I talked about.··And then we've also plotted on22·
· ·there, both tabular and otherwise, the required23·
· ·mitigation under the order for the five years, I think24·
· ·it is, or four years.25·
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· · · · ··       Q.· ·And I'd like to focus in here, if I can, on·1·
· ·the -- kind of the legend here.·2·
· · · · · · · ·            Just so that we can see what's going on,·3·
· ·with regard to these various lines, you created, it·4·
· ·looks like where I've got the pointer here, a dashed·5·
· ·line for proposed IGWA conversions.·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·Okay.··And so what does that dashed line·8·
· ·represent?·9·
· · · · ··       MR. TJ BUDGE:··Objection.··Relevance and10·
· ·misleading.11·
· · · · ··       THE HEARING OFFICER:··Overruled.12·
· · · · ··       THE WITNESS:··The dashed -- the dashed lines on13·
· ·the bottom of that chart are the result of running the14·
· ·proposed --15·
· · · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, can I16·
· ·interrupt you?17·
· · · · ··       A.· ·Yeah.18·
· · · · ··       Q.· ·Because I think TJ's objection, there was19·
· ·an additional foundation point that I need to raise to20·
· ·address what I think was TJ's objection that I didn't21·
· ·catch, and it's partially valid.22·
· · · · · · · ·            Dr. Brockway, does this represent all of23·
· ·the data that's on Exhibit 1025?··In other words, did24·
· ·you include all of the Southwest Irrigation District on25·
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· ·here?·1·
· · · · ··       A.· ·We did, yes.·2·
· · · · ··       Q.· ·On this particular exhibit, Southwest·3·
· ·Irrigation District?·4·
· · · · ··       A.· ·Yes.·5·
· · · · · · · ·            You mean --·6·
· · · · ··       Q.· ·I'm talking on Exhibit 2071, did you, in·7·
· ·addition to the IGWA acres that are calculated --·8·
· · · · ··       A.· ·Oh, no, no, no.·9·
· · · · ··       Q.· ·-- on Exhibit 1025, did you also make an10·
· ·analysis with regard to Southwest Irrigation District?11·
· · · · ··       A.· ·We did, but that's not on here.12·
· · · · ··       Q.· ·Okay.··So this just represents the IGWA13·
· ·side of Exhibit 1025?14·
· · · · ··       A.· ·Yes.··This is the groundwater model run as15·
· ·represented by -- by the -- for instance, the red line16·
· ·along the bottom is the result of running ESPAM-2.117·
· ·model in transient mode using the input that's claimed18·
· ·for CREP by IGWA.19·
· · · · ··       MR. TJ BUDGE:··Objection.20·
· · · · · · · ·            Director, may I inquire of the witness in21·
· ·further aid of objection?22·
· · · · ··       THE HEARING OFFICER:··Yes.23·
· ·///24·
· ·///25·
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· · · · · · · · · ··                 VOIR DIRE EXAMINATION·1·


· ·BY MR. TJ BUDGE:·2·


· · · · ··       Q.· ·Dr. Brockway, do you understand that Rangen·3·


· ·has consented to the calculation of mitigation credits·4·


· ·on a steady-state basis?·5·


· · · · ··       A.· ·Yes.·6·


· · · · ··       Q.· ·And your testimony today is that your graph·7·


· ·up here as Exhibit 2071 does not include the recharge·8·


· ·activities of Southwest Irrigation District?·9·


· · · · ··       A.· ·Well, the line that says "IGWA CREP"10·


· ·certainly doesn't.··And the "Proposed IGWA conversions"11·


· ·doesn't.12·


· · · · ··       Q.· ·So does this not account for any of13·


· ·Southwest Irrigation District's mitigation activities?14·


· · · · ··       A.· ·The -- the transient model, the blue15·


· ·diamonds has all of it in it.16·


· · · · ··       Q.· ·Okay.··You've depicted on this graph what17·


· ·is reported there as being IGWA CREP and IGWA18·


· ·conversions.19·


· · · · · · · ·            I just want to make clear, your graph does20·


· ·not show the effect of Southwest Irrigation District,21·


· ·CREP, or conversions or recharge; is that correct?22·


· · · · ··       A.· ·It doesn't show that separately, no.23·


· · · · ··       Q.· ·And I also see that in year zero you --24·


· ·your graph depicts no credit for conversions, CREP, or25·
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· ·recharge activities; is that right?·1·
· · · · ··       A.· ·That's right, yeah.·2·
· · · · ··       Q.· ·So you have not taken into account the·3·
· ·recharge, conversion, and CREP efforts that have·4·
· ·happened for the last six or seven years?·5·
· · · · ··       A.· ·No.··Remember, this is a groundwater model·6·
· ·run.·7·
· · · · ··       Q.· ·I understand.·8·
· · · · ··       A.· ·And you have to start it out in the·9·
· ·steady-state run.··You have to assume that what was10·
· ·happening at the beginning is going to happen for 15011·
· ·years.12·
· · · · ··       Q.· ·I understand that.··But your graph does not13·
· ·reflect any credit, either for what Southwest has done14·
· ·or IGWA has done or Goose Creek Irrigation District,15·
· ·for the six or seven years leading up to the date of16·
· ·curtailment; is that right?17·
· · · · ··       A.· ·It does not go back and attempt to model18·
· ·those types of events prior to the time of starting the19·
· ·model.20·
· · · · ··       MR. MAY:··Can I --21·
· · · · ··       MR. TJ BUDGE:··Director, my objection is that22·
· ·this graph is equally, if not more, misleading than the23·
· ·Sandy Ponds recharge.··This purports to depict the24·
· ·comparison of mitigation activities to what's required,25·
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· ·and it doesn't take account for anything Southwest has·1·


· ·done, even from the date of curtailment, and nor does·2·


· ·it take into account what was done for the six or seven·3·


· ·years prior.··I think it's misleading to have that in·4·


· ·the record.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. May I don't·6·


· ·think has yet offered this exhibit.··I think we were in·7·


· ·a foundational set of questions here.··I think the·8·


· ·objection is premature.·9·


· · · · ··       MR. TJ BUDGE:··But can he ask the witness about10·


· ·the substance of the graph without bringing it into the11·


· ·record?··That was the objection that we have.12·


· · · · ··       MR. MAY:··Can I just address a couple of things,13·


· ·because this is not offered in an attempt to take away14·


· ·any credit for Southwest irrigation District or15·


· ·anything?16·


· · · · ··       THE HEARING OFFICER:··Sure.17·


· ·18·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION19·


· ·BY MR. MAY:20·


· · · · ··       Q.· ·Dr. Brockway, this, I understand, was21·


· ·prepared with the information that you had.22·


· · · · · · · ·            Correct?23·


· · · · ··       A.· ·That's right.24·


· · · · ··       Q.· ·And, Dr. Brockway, I would understand that25·
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· ·this particular transient run was made solely with an·1·
· ·effort to show what the transient run would look like·2·
· ·with regard to the data for those three specific things·3·
· ·that are set out on Ms. Sukow's table.·4·
· · · · · · · ·            Correct?·5·
· · · · ··       A.· ·That's right.·6·
· · · · ··       Q.· ·And no attempt is made to try and say that·7·
· ·no credit should be given for Southwest Idaho -- or·8·
· ·excuse me, Southwest Irrigation District, it's just an·9·
· ·attempt to show relatively what a transient run would10·
· ·look like given the information that was available?11·
· · · · ··       A.· ·That's right.12·
· · · · ··       Q.· ·And in that regard, did you follow, in13·
· ·running the same run with these three sets of input14·
· ·data, the same procedures that Ms. Sukow run, with the15·
· ·exception it was done as a transient run?16·
· · · · ··       A.· ·Yes.17·
· · · · ··       MR. MAY:··And with those explanations and18·
· ·foundation, Director, I would offer Exhibit 2071.19·
· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge?20·
· · · · ··       MR. TJ BUDGE:··I'll renew my objection on the21·
· ·grounds of relevance, because Rangen stipulated to22·
· ·steady-state calculations, and also, again, on the23·
· ·point of it being misleading.··What Mr. May has24·
· ·explained is they're trying to compare the steady-state25·


Page 686


· ·curtailment run with the steady-state mitigation·1·
· ·benefits.·2·
· · · · · · · ·            And what's just been explained is their·3·
· ·steady state -- their representation of steady-state·4·
· ·curtailment benefits does not include anything that·5·
· ·Southwest has done from the date of curtailment, nor·6·
· ·does it include all the mitigation that's happened for·7·
· ·years prior.··So I really think the portion of the·8·
· ·exhibit purporting to depict mitigation benefits is·9·
· ·very misleading.10·
· · · · ··       MR. MAY:··Director, may I respond?11·
· · · · ··       THE HEARING OFFICER:··Let me just address it,12·
· ·Mr. May.13·
· · · · · · · ·            Mr. Budge, in the order that I issued at14·
· ·the end of January, there were two components that15·
· ·could satisfy the mitigation obligation that could be16·
· ·implemented in lieu of curtailment:··And one was that17·
· ·activities provide a steady-state mitigation of18·
· ·9.1 cfs; the other was delivery of water in this year,19·
· ·2014, of 3.4.20·
· · · · · · · ·            And just because of the two components,21·
· ·there is, from my perspective, a need to look at22·
· ·steady-state conditions and transient conditions both.23·
· ·And in fact, at the end the information that we're24·
· ·distributing, that I've talked to the parties about,25·
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· ·will enhance either the ability of the parties or the·1·


· ·Department -- and I apologize we've not run those·2·


· ·transient runs, but they will enhance the ability of·3·


· ·the Department to simulate what IGWA has done in the·4·


· ·past.··And I will tell the parties we intend to do it.·5·


· · · · · · · ·            Now, the question was posed to Department·6·


· ·staff, can we get it done before the end of the·7·


· ·hearing.··And the answer is no.··And I apologize.·8·


· · · · · · · ·            So it's something that I'll need to augment·9·


· ·the record with.··But the parties need to be on notice10·


· ·that we intend to run those transient simulations and11·


· ·determine, based on past activities that we've12·


· ·recognized in contested cases before the Department,13·


· ·what those transient values are, starting in 2005 when14·


· ·we started with the records.··So we got to have both.15·


· ·And in my opinion, they're both relevant.16·


· · · · · · · ·            What Dr. Brockway has done here, in my17·


· ·opinion, is an attempt at modeling transient impacts.18·


· ·But I also recognize that they don't -- they don't19·


· ·include all of that information and data that we have.20·


· ·So I hope that helps the perspectives of the parties21·


· ·and we won't quibble over it.22·


· · · · · · · ·            So given the qualifications that you23·


· ·pointed out, Mr. Budge, I'll overrule the objection,24·


· ·and we'll go on.25·
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· · · · · · · ·            (Exhibit 2071 received.)·1·


· · · · ··       THE HEARING OFFICER:··Mr. May.·2·


· · · · ··       MR. MAY:··Thank you, Director.··That was·3·


· ·precisely the reason for the...·4·


· · · · ··       THE HEARING OFFICER:··Yeah.·5·


· · · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, I'm going to·6·


· ·show you what's been marked as Exhibit 2073.·7·


· · · · · · · ·            Do you recognize what I've just put on the·8·


· ·screen as Exhibit 2073?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And what is that?11·


· · · · ··       A.· ·That is a compilation of the Curren Tunnel12·


· ·discharge by month for 2013.··And it's just plotted to13·


· ·show the seasonal variability in the flow from the14·


· ·Curren Tunnel.15·


· · · · ··       Q.· ·And what data is that created from?··And I16·


· ·might just represent down here that you see two sheets,17·


· ·one of which says "1993 to the present."18·


· · · · ··       A.· ·Yeah, the red line --19·


· · · · ··       Q.· ·Do you recognize that?20·


· · · · ··       A.· ·The previous chart is data from this chart,21·


· ·the red line, computed on a monthly basis instead of a22·


· ·daily basis.23·


· · · · ··       Q.· ·Okay.··And so this chart here represents24·


· ·the same data, just calculated in a different manner,25·
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· ·just on an average monthly basis; correct?·1·


· · · · ··       A.· ·Yes.··It's the same data.·2·


· · · · ··       MR. MAY:··Director, I would move for the·3·


· ·admission of Exhibit 2073.·4·


· · · · ··       THE HEARING OFFICER:··Mr. Budge?·5·


· · · · ··       MR. TJ BUDGE:··No objection.·6·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?·7·


· · · · ··       MR. LEMMON:··No objection.·8·


· · · · ··       THE HEARING OFFICER:··Okay.··The document marked·9·


· ·as Exhibit 2073 is received into evidence.10·


· · · · · · · ·            (Exhibit 2073 received.)11·


· · · · ··       Q.· ·(BY MR. MAY):··I'm going to direct your12·


· ·attention, Dr. Brockway, to Exhibit 2069.13·


· · · · · · · ·            Do you recognize Exhibit 2069, despite the14·


· ·fact that it's very small up there?15·


· · · · ··       A.· ·I think I know what that is.16·


· · · · ··       Q.· ·Okay.··I'll try and highlight a little bit17·


· ·of that.18·


· · · · · · · ·            Do you recognize that?19·


· · · · ··       A.· ·Yes, I do.20·


· · · · ··       Q.· ·And, Dr. Brockway, what is Exhibit 2069?21·


· · · · ··       A.· ·That's a compilation of all of the water22·


· ·rights on file with the IDWR database on Billingsley23·


· ·Creek.··And I've sorted it by priority so that the --24·


· ·the first entry, 36-16198, is the last -- the most25·
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· ·junior priority on Billingsley Creek.··And that goes·1·
· ·from -- essentially from the headwaters of Billingsley·2·
· ·Creek and Curren Tunnel clear to the Snake River.·3·
· · · · ··       Q.· ·I notice everyone is squinting.··Let me see·4·
· ·if I can get it a little bit bigger.·5·
· · · · · · · ·            They're sorted by priority based on the·6·
· ·earliest or the latest?·7·
· · · · ··       A.· ·Well, the latest priority is at the top,·8·
· ·and the earliest priority is at the bottom.·9·
· · · · ··       Q.· ·1880 is the latest priority?10·
· · · · ··       A.· ·Oh, I'm sorry.··I was looking at the decree11·
· ·date.12·
· · · · · · · ·            No, they're sorted by earliest to latest.13·
· · · · ··       Q.· ·Okay.··And you created this table yourself,14·
· ·Dr. Brockway?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·Okay.··Directly from the Department's17·
· ·database?18·
· · · · ··       A.· ·Yes.19·
· · · · ··       Q.· ·I notice if you look here on the second20·
· ·page there's some highlighted rights here.21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·Okay.··And I'll try and zoom in here so you23·
· ·can try -- what does the yellow highlighting indicate?24·
· · · · ··       A.· ·The yellow are the water rights that are25·
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· ·listed for diversion from Billingsley Creek into the·1·
· ·Curren Ditch.·2·
· · · · ··       Q.· ·Okay.··So the yellow highlighted rights are·3·
· ·rights that are associated with the Curren Ditch?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·Okay.··And the rights that are highlighted·6·
· ·in red?·7·
· · · · ··       A.· ·Those are -- that's -- well, the Candy and·8·
· ·Morris and one Rangen right from the Martin-Curren·9·
· ·Tunnel.10·
· · · · ··       Q.· ·And you do have a column here, I11·
· ·understand.··I just wasn't over there.12·
· · · · · · · ·            There's a column that indicates where the13·
· ·rights are; correct?14·
· · · · ··       A.· ·Yes.··Those are the ditches emanating from15·
· ·Billingsley Creek where the water rights are authorized16·
· ·to be diverted.17·
· · · · ··       MR. MAY:··Director, I would offer Exhibit 2069.18·
· · · · ··       THE HEARING OFFICER:··Mr. Budge?19·
· · · · ··       MR. TJ BUDGE:··May I ask the witness a few20·
· ·questions?21·
· ·22·
· · · · · · · · · ··                 VOIR DIRE EXAMINATION23·
· ·BY MR. TJ BUDGE:24·
· · · · ··       Q.· ·Dr. Brockway, how did you determine which25·
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· ·ditches each water right's diverted into?·1·


· · · · ··       A.· ·Well, usually on the water right, maybe not·2·


· ·on the database water right, but on the decree or·3·


· ·somewhere in the backfile you can find the diversion·4·


· ·ditch or point on Billingsley Creek.·5·


· · · · ··       Q.· ·Did you review the watermaster binders that·6·


· ·have been submitted into evidence in this case that·7·


· ·designates which water rights go into which ditch?·8·


· · · · ··       A.· ·I did not review that.·9·


· · · · ··       MR. TJ BUDGE:··I don't object to the document10·


· ·coming into evidence, on condition that recognize we11·


· ·already have evidence of what water rights are12·


· ·delivered through which ditches.··And to the extent13·


· ·there's any conflict with those, we would defer to the14·


· ·watermaster's records.15·


· · · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any16·


· ·objection?17·


· · · · ··       MR. LEMMON:··No objection.18·


· · · · ··       THE HEARING OFFICER:··With the stated19·


· ·qualification, the document marked as Exhibit -- and I20·


· ·believe this is 2069; is that correct, Mr. May?21·


· · · · ··       MR. MAY:··Yes, Director.22·


· · · · ··       THE HEARING OFFICER:··-- is received into23·


· ·evidence.24·


· · · · · · · ·            (Exhibit 2069 received.)25·
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· · · · · · · ··             CONTINUED DIRECT EXAMINATION·1·
· ·BY MR. MAY:·2·
· · · · ··       Q.· ·Dr. Brockway, I'm showing you on the screen·3·
· ·here what's been marked as Exhibit 2075.·4·
· · · · · · · ·            Do you recognize this?·5·
· · · · ··       A.· ·Yes.·6·
· · · · ··       Q.· ·Okay.··And can you tell me what this is.·7·
· · · · ··       A.· ·Well, I was asked to take a look at the·8·
· ·authorized water rights for the irrigation rights from·9·
· ·the Martin-Curren Tunnel and also from the -- from the10·
· ·Sandy Ponds.11·
· · · · ··       Q.· ·And these are rights held by Butch Morris?12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·Okay.··And what does this document14·
· ·represent?··What did you do with that review?15·
· · · · ··       A.· ·Well, my attempt was to determine what --16·
· ·there are some overlaps in the water rights, both with17·
· ·place of use and with the diversion allowed.··And I18·
· ·wanted to find out if there were any conflicts or there19·
· ·were any constraints to what could be diverted from --20·
· ·from the Sandy Ponds and/or the Curren Tunnel.21·
· · · · · · · ·            So the first three rights are Morris rights22·
· ·from the Martin-Curren Tunnel that, in evaluating those23·
· ·rights, have no limits or overlaps connected with other24·
· ·water rights.··So those three rights are unencumbered25·
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· ·by any kind of constraint or condition.·1·
· · · · · · · ·            The second set -- the 134 and 135D, 10141A,·2·
· ·and the 08723 -- are linked by some constraints.··The·3·
· ·36-08723 is the wastewater right held by Mr. Morris·4·
· ·from the Sandy Ponds.·5·
· · · · ··       Q.· ·And if I was to pull up that water right --·6·
· ·and I believe it's 2041.·7·
· · · · · · · ·            2041 has been admitted, hasn't it, Garrick?·8·
· · · · ··       MR. TJ BUDGE:··Yes.·9·
· · · · ··       THE WITNESS:··If we look at conditions 2 and 3,10·
· ·I think they'll --11·
· · · · ··       Q.· ·(BY MR. MAY):··So conditions 2 and 3 on12·
· ·the --13·
· · · · ··       A.· ·Those are important, yeah.14·
· · · · ··       Q.· ·Okay.··And how does conditions 2 and 315·
· ·relate to your calculations there in the middle?16·
· · · · ··       A.· ·Well, condition 2 is a condition that's17·
· ·normally put on most irrigation water rights that18·
· ·limits the diversion under that right to more -- no19·
· ·more than 2/100ths of a cfs per acre.··That's an inch20·
· ·per acre.21·
· · · · · · · ·            Condition 3 on this right, which is a22·
· ·wastewater right, is used in conjunction with 36-134D23·
· ·and 135D and 10141A.··And that condition is that when24·
· ·these -- the water authorized by these rights is used,25·
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· ·that the combined use shall not exceed 3.98 cfs and the·1·
· ·irrigation of 143 acres.·2·
· · · · ··       Q.· ·And so how did you represent or what did·3·
· ·you do with that information for the middle part of·4·
· ·that table that I've got highlighted on there?·5·
· · · · ··       A.· ·Well, what it says is with that constraint,·6·
· ·the 3.98 cfs, that if you use all four of these rights·7·
· ·on the same authorized place of use, which they all·8·
· ·have the same, that you'll be limited to 3.98 cfs.·9·
· · · · · · · ·            But if you add up the authorized diversion10·
· ·rates by those four rights, you get more than 3.98.··So11·
· ·I believe that that condition on the wastewater right12·
· ·limits what you can legally apply to those 143 acres.13·
· · · · ··       Q.· ·And the bottom section here, what does that14·
· ·represent?15·
· · · · ··       A.· ·Well, the bottom section purports to show16·
· ·what the maximum flow that could be put on those17·
· ·143 acres is.18·
· · · · · · · ·            The first -- the first four rights out of19·
· ·the Martin-Curren Tunnel are not limited by anything.20·
· ·The 134D, or the 143-acre rights, I believe would be21·
· ·limited to the 1.58 cfs.··So the total is 3.65.22·
· · · · ··       Q.· ·And that 1.58 is represented here; correct?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       Q.· ·Okay.25·
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· · · · ··       A.· ·The condition on 08723 essentially says you·1·
· ·can't -- you can't divert from the two red rights, the·2·
· ·135D and the 1041A because of that limitation on the·3·
· ·discharge condition.·4·
· · · · ··       MR. MAY:··Director, I would move for the·5·
· ·admission of Exhibit 2075.·6·
· · · · ··       THE HEARING OFFICER:··Mr. Budge?·7·
· · · · ··       MR. TJ BUDGE:··I apologize.··I do have an·8·
· ·objection that may be able to resolve with some further·9·
· ·questioning of the witness.10·
· · · · ··       THE HEARING OFFICER:··Okay.11·
· ·12·
· · · · · · · · · ··                 VOIR DIRE EXAMINATION13·
· ·BY MR. TJ BUDGE:14·
· · · · ··       Q.· ·Dr. Brendecke, did you personally prepare15·
· ·this -- Dr. Brockway, did you personally prepare this16·
· ·document labeled as Exhibit 2075?17·
· · · · ··       A.· ·No.18·
· · · · ··       Q.· ·Who prepared it?19·
· · · · ··       A.· ·I'm not sure.··I think it may have been20·
· ·either Justin or Mr. Haemmerle.21·
· · · · ··       Q.· ·So one of Rangen's attorneys handed this to22·
· ·you?23·
· · · · ··       A.· ·It was e-mailed to me.24·
· · · · ··       Q.· ·E-mailed it to you.25·
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· · · · · · · ·            Did you go back and look at the current·1·
· ·Department water right reports for every one of the·2·
· ·water rights that are listed on this?·3·
· · · · ··       A.· ·I did.··I pulled every one of them.·4·
· · · · ··       Q.· ·So you went and verified all of the data·5·
· ·that's on this document?·6·
· · · · ··       A.· ·I did, yes.·7·
· · · · ··       Q.· ·Fair enough.··And I'm a little confused by·8·
· ·the labeling on this.··The top three rights say·9·
· ·Martin-Curren Tunnel water rights.10·
· · · · ··       A.· ·They are.11·
· · · · ··       Q.· ·Those are water rights that have their12·
· ·source as the Martin-Curren Tunnel?13·
· · · · ··       A.· ·Yes.14·
· · · · ··       Q.· ·And then the second section relates to15·
· ·combined use, but these water rights are not all16·
· ·Martin-Curren Tunnel water rights; is that correct?17·
· · · · ··       A.· ·They are not.18·
· · · · ··       Q.· ·So water right 36-08723 is a Sandy Ponds19·
· ·water right?20·
· · · · ··       A.· ·Yes.21·
· · · · ··       Q.· ·And the other three, 134D, 135D, and 1014A22·
· ·are Martin-Curren Tunnel rights?23·
· · · · ··       A.· ·Yes.24·
· · · · ··       Q.· ·Are those rights all owned by Morris?25·
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· · · · ··       A.· ·Yes.·1·
· · · · ··       Q.· ·So this document doesn't include any of the·2·
· ·water rights for Musser or Candy?·3·
· · · · ··       A.· ·No.·4·
· · · · ··       Q.· ·And I am also confused by the total·5·
· ·combined diversion limit you show at the bottom of·6·
· ·3.65.·7·
· · · · · · · ·            Is the 75 acres referred to in the top·8·
· ·three rights, is that one part of the 143 acres·9·
· ·referenced in the middle section of water rights, or is10·
· ·that a separate parcel of land?11·
· · · · ··       A.· ·I don't know if there's any -- I don't12·
· ·remember if there's any overlap there or not.··The13·
· ·143 acres, as specified as place of use for the center14·
· ·rights, the 134D, 135D, 10141A, and 86 -- 872- --15·
· ·whatever that is, those 143 acres are the same exact16·
· ·acres.17·
· · · · ··       Q.· ·Okay.18·
· · · · ··       A.· ·So the place of use for all of those four19·
· ·rights is the 143 acres.20·
· · · · ··       Q.· ·Okay.··So those are one parcel of land,21·
· ·143 acres.22·
· · · · · · · ·            The top three rights that say 75 acres,23·
· ·those are a separate parcel of land; right?24·
· · · · ··       A.· ·I don't remember.··I can look it up,25·
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· ·though.·1·
· · · · ··       Q.· ·You're not sure.··Okay.··Assuming they're·2·
· ·separate parcels, if you add up the top three water·3·
· ·rights, the .82, .82, and .43, you get 2.07 cfs; is·4·
· ·that right?·5·
· · · · ··       A.· ·I don't know that I put that on there.·6·
· · · · ··       Q.· ·Well, it's not on there.··I'm just adding·7·
· ·it up.·8·
· · · · ··       A.· ·1.64 and .43.··That's right.·9·
· · · · ··       Q.· ·Okay.··So for that parcel there's 2.07 cfs10·
· ·Morris can divert, and then for the 143-acre parcel you11·
· ·get 3.98 cfs.··So I'm confused by this bottom section12·
· ·that says "Total combined diversion right," and maybe13·
· ·that's because you're limiting it to the tunnel.··But14·
· ·if I add up the 2.07 and the 3.98, I get to 6.05.15·
· · · · · · · ·            I guess my objection, Director, is I'm a16·
· ·little confused by the math and where the parcels17·
· ·pertain.··I'm confused about this leading to18·
· ·confusion -- I'm concerned about this leading to the19·
· ·confusion of others.20·
· · · · · · · ·            And I would note that every one of these21·
· ·water rights reports are in the record and speak for22·
· ·themselves, and I do think that those would be better23·
· ·evidence than this summary that leaves, I think,24·
· ·reasons for questions in people's mind.25·
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· · · · ··       THE HEARING OFFICER:··Okay, Mr. Budge.·1·


· · · · · · · ·            Any objection to this, Mr. Lemmon?·2·


· · · · ··       MR. LEMMON:··No.·3·


· · · · ··       THE HEARING OFFICER:··Okay.··Well, Mr. Budge,·4·


· ·this is a summary, one person's interpretation.··And·5·


· ·thank you for at least pointing out some possible other·6·


· ·interpretations.··I'll allow it into the record, but·7·


· ·thank you at least for pointing it out.·8·


· · · · · · · ·            So the document marked as --·9·


· · · · · · · ·            What's the number, Mr. May?··I --10·


· · · · ··       MR. MAY:··20- -- sorry.··It's 2075.11·


· · · · ··       THE HEARING OFFICER:··2075 is received into12·


· ·evidence.13·


· · · · · · · ·            (Exhibit 2075 received.)14·


· · · · ··       THE HEARING OFFICER:··I appreciate what you've15·


· ·done, Mr. Budge, in pointing out possible anomalies in16·


· ·the computation.17·


· ·18·


· · · · · · · ··             CONTINUED DIRECT EXAMINATION19·


· ·BY MR. MAY:20·


· · · · ··       Q.· ·Dr. Brockway, I've brought up on the screen21·


· ·Exhibit 2067.22·


· · · · · · · ·            Do you recognize this?23·


· · · · ··       A.· ·Yes.24·


· · · · ··       Q.· ·Okay.··And what is this?25·
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· · · · ··       A.· ·That's a compilation of the data from·1·
· ·ESPAM-2.1 for four different scenarios of curtailment·2·
· ·of junior rights on the ESPA.·3·
· · · · ··       Q.· ·And so what process did you use to create·4·
· ·those different scenarios?·5·
· · · · ··       A.· ·Well, we ran the ESPAM-2.1 model in steady·6·
· ·state, and then we cookie-cutted the -- the junior·7·
· ·water rights to those -- to those priority dates on the·8·
· ·left and ran the model.··And the result is the third·9·
· ·column in cfs.10·
· · · · ··       Q.· ·And so with regard to the dates on the11·
· ·left, I see one that says 7/13/1962 at the top, and12·
· ·that's followed over, and you've got -- I guess we can13·
· ·look at what these are.14·
· · · · · · · ·            What is the significance of 1962, the15·
· ·7/13/1962?16·
· · · · ··       A.· ·That's the priority date of the Rangen,17·
· ·Inc., water right from Curren Tunnel.18·
· · · · ··       Q.· ·And that's the water right that was19·
· ·generally the subject of the prior call and the order20·
· ·that we've been talking about; correct?21·
· · · · ··       A.· ·Yes.22·
· · · · ··       Q.· ·And here I notice 14.4 under "Cell," and23·
· ·then 9.1 under the column that says "cfs."24·
· · · · · · · ·            What does the 14.4 represent?25·
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· · · · ··       A.· ·That's the output from the model for that·1·
· ·curtailment run --·2·
· · · · ··       Q.· ·And the --·3·
· · · · ··       A.· ·-- for the spring cell.·4·
· · · · ··       Q.· ·Excuse me.··The 9.1, what does that·5·
· ·represent?·6·
· · · · ··       A.· ·That's 63 percent of the 14.4.·7·
· · · · ··       Q.· ·And so with regard to this first line, did·8·
· ·you run that process in the same manner in which you·9·
· ·understand the Department ran the model in order to10·
· ·come up with the numbers in the Rangen order?11·
· · · · ··       A.· ·We did.··We duplicated essentially the12·
· ·Department's.13·
· · · · ··       Q.· ·And you came up with essentially the same14·
· ·numbers; correct?15·
· · · · ··       A.· ·Yes.16·
· · · · ··       Q.· ·Okay.··And with regard to the lines for17·
· ·1957, 1908, and 1870, is the only difference in the18·
· ·process between those the date at which you selected19·
· ·water rights?20·
· · · · ··       MR. TJ BUDGE:··Objection.··Relevance.21·
· · · · ··       THE HEARING OFFICER:··I think it's premature,22·
· ·but let's see where it goes.23·
· · · · · · · ·            Overruled for now.24·
· · · · ··       THE WITNESS:··Well, all of the model runs were25·
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· ·done the same way.·1·


· · · · ··       Q.· ·(BY MR. MAY):··Okay.··With the exception of·2·


· ·the date?·3·


· · · · ··       A.· ·Huh?·4·


· · · · ··       Q.· ·With the exception of the date?·5·


· · · · ··       A.· ·Yes.··Yeah.··But they were run with the·6·


· ·same protocol as IDWR uses.··And in fact, they had run·7·


· ·the 1870 right as part of the model development.··And·8·


· ·so the only difference is the date.·9·


· · · · ··       Q.· ·Okay.··And with regard to the 1908, why did10·


· ·you select 1908 there?11·


· · · · ··       A.· ·Well, let's see.··That --12·


· · · · ··       MR. TJ BUDGE:··Mr. Director?13·


· · · · ··       THE HEARING OFFICER:··Yes.14·


· · · · ··       MR. TJ BUDGE:··I apologize for interrupting.··I15·


· ·would like to renew my objection for a couple reasons.16·


· ·This document has not been admitted into evidence.··I17·


· ·can't connect this to any aspect of the mitigation18·


· ·plan.··And I'm concerned there will not be an19·


· ·opportunity to cross-examine Dr. Brockway if this20·


· ·continues.21·


· · · · ··       THE HEARING OFFICER:··I'm expecting the22·


· ·objection.··I think Mr. May is still in foundational23·


· ·examination.··But I'm very wary, Mr. Budge.24·


· · · · · · · ·            Mr. May.25·
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· · · · ··       MR. MAY:··Sure.·1·


· · · · ··       Q.· ·Why did you select the 1908 date?·2·


· · · · ··       A.· ·4/1/1908 is, as I remember, a date for one·3·


· ·of the earliest water rights from the Martin-Curren·4·


· ·Tunnel.·5·


· · · · ··       Q.· ·The irrigation rights, for instance --·6·


· · · · ··       A.· ·Yes.·7·


· · · · ··       Q.· ·-- that are owned by Butch Morris?·8·


· · · · ··       A.· ·Yes.·9·


· · · · ··       Q.· ·And I understand that Mr. Morris testified10·


· ·that one of his options, were he to not receive his11·


· ·water, either through the Curren Tunnel or through the12·


· ·Sandy Pipeline because he was off, would be to13·


· ·curtail -- issue a call himself; correct?··Do you14·


· ·understand that?15·


· · · · ··       A.· ·I remember that, yes.16·


· · · · ··       Q.· ·And given that understanding, is this an17·


· ·attempt to look at what a similar order to Rangen's18·


· ·would look like, given a 1908 call?19·


· · · · ··       A.· ·That was the reason primarily for doing the20·


· ·various scenarios.··The 1870 one we repeated just to21·


· ·make sure we were getting the same answer as IDWR got.22·


· ·And there's obviously no development of groundwater23·


· ·between 19- -- 1870 and 1908.24·


· · · · ··       Q.· ·And so if Mr. Morris were to make that25·
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· ·call, the amount that would be expected to show up in·1·


· ·the Curren Tunnel itself would be 17.9 cfs?·2·


· · · · ··       A.· ·I believe it would, yes.·3·


· · · · ··       MR. MAY:··Okay.··Director, I would move for the·4·


· ·admission of 2067.·5·


· · · · ··       THE HEARING OFFICER:··And I won't even wait for·6·


· ·the objection.··I don't want it in the record, and I·7·


· ·don't see a reason for it.··We don't have a call from·8·


· ·Mr. Morris.··He said what he did.··But we're dealing·9·


· ·with a call from Rangen today and mitigation for that10·


· ·call.11·


· · · · ··       MR. MAY:··May I address that a little bit, your12·


· ·Honor, because they're attempting to mitigate13·


· ·Mr. Morris with water from the Sandy Pipeline, and to14·


· ·mitigate other waters on -- other users on Billingsley15·


· ·Creek?16·


· · · · · · · ·            And so the amount of water that would show17·


· ·up in -- from Rangen's call is the amount that would18·


· ·show up from Rangen's call.··There's also other water19·


· ·that would potentially show up.20·


· · · · ··       THE HEARING OFFICER:··I see no relevance of this21·


· ·document until I have a call from those other22·


· ·individuals pending in front of me.··I won't allow this23·


· ·document into the record.24·


· · · · ··       MR. MAY:··Thank you, Director.25·
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· · · · ··       Q.· ·We've looked at some of the specific items·1·


· ·that you were able to make some evaluation on.··You·2·


· ·also mentioned that others were too conceptual maybe to·3·


· ·do a full evaluation on.··However, you did see that --·4·


· ·and you've heard testimony with regard to potentially·5·


· ·cleaning the tunnel.·6·


· · · · · · · ·            Did you have any opinion on whether or not·7·


· ·cleaning the tunnel would result in more water to --·8·


· ·available at the Curren Tunnel?·9·


· · · · ··       A.· ·I do have an opinion.10·


· · · · ··       Q.· ·Okay.··And what is that?11·


· · · · ··       MR. TJ BUDGE:··Objection.··Foundation.12·


· · · · ··       THE HEARING OFFICER:··Sustained.··Some13·


· ·foundation would be helpful, that Mr. Brockway's been14·


· ·in the tunnel or observed, Mr. May.15·


· · · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, are you16·


· ·familiar with the Curren Tunnel?17·


· · · · ··       A.· ·Yes.18·


· · · · ··       Q.· ·Okay.··Have you visited the Curren Tunnel?19·


· · · · ··       A.· ·I have visited it and I've been in it.20·


· · · · ··       Q.· ·Okay.··And have you visited and been in it21·


· ·multiple times?22·


· · · · ··       A.· ·Only one time did I go in it.23·


· · · · ··       Q.· ·Okay.24·


· · · · ··       A.· ·But I've visited the mouth of the tunnel25·
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· ·and the facilities there several times.·1·
· · · · ··       Q.· ·And did you have a chance to observe the·2·
· ·condition of the tunnel while you were there?·3·
· · · · ··       A.· ·I did not go to the end of the tunnel.··I·4·
· ·chickened out when the water got up to my waist.··But I·5·
· ·did observe the -- the corrugated metal pipe and the·6·
· ·rock tunnel for some distance, about 100 feet into·7·
· ·there.··And at least for that hundred feet there was no·8·
· ·debris in the tunnel.·9·
· · · · ··       Q.· ·And when we're talking about the tunnel, it10·
· ·is a corrugated pipe.11·
· · · · · · · ·            Would you expect debris where there's a12·
· ·corrugated pipe?13·
· · · · ··       A.· ·Well, I wouldn't expect anything to fall14·
· ·down from the roof of the tunnel.15·
· · · · ··       Q.· ·Okay.··Are you familiar generally with the16·
· ·hydrogeology of the Curren Tunnel?17·
· · · · ··       A.· ·Generally, yes.18·
· · · · ··       Q.· ·And based upon your familiarity with the19·
· ·hydrogeology of the tunnel and visits that you've made20·
· ·to the tunnel observing the tunnel, do you have an21·
· ·opinion on whether or not cleaning the tunnel would22·
· ·result in more water flowing from it?23·
· · · · ··       A.· ·I do.24·
· · · · ··       Q.· ·And what is that?25·
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· · · · ··       A.· ·Well, first let me define what I think·1·


· ·"cleaning" means.··I don't believe "cleaning" means·2·


· ·extending the length of the tunnel or the diameter of·3·


· ·the tunnel.··To me, "cleaning" means about what the·4·


· ·watermaster said, if there are rocks in the bottom that·5·


· ·have fallen down, take them out.·6·


· · · · · · · ·            I would not expect any debris from the·7·


· ·standpoint of limbs or tree limbs, leaves, or anything·8·


· ·else in there.··I would expect very little sediment in·9·


· ·the bottom, just because the media -- that tunnel is --10·


· ·is developed in basalt.··And with the exception of11·


· ·sometimes interflow beds of maybe sand or something,12·


· ·you don't get a bunch of sediment.13·


· · · · · · · ·            So I don't think, based on my observations,14·


· ·that there's a lot of -- of rocks or debris in the15·


· ·bottom of the tunnel.··And cleaning it by removing16·


· ·those, in my opinion, would result in very little, if17·


· ·any, increase in flow.18·


· · · · ··       Q.· ·And this may sound like an obvious19·


· ·question, but why wouldn't you expect branches and such20·


· ·things, leaves and things in the tunnel?21·


· · · · ··       A.· ·Well, I just don't know -- there aren't any22·


· ·trees in the tunnel.··I don't know where it would come23·


· ·from.24·


· · · · ··       Q.· ·Okay.··So your understanding -- or your25·
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· ·expectation would be that there would be little, if·1·


· ·any, benefit in terms of flow from cleaning the tunnel?·2·


· · · · ··       A.· ·Unless there's a cave-in up there·3·


· ·somewhere, and then perhaps there could be some·4·


· ·impediment to flow out of the tunnel.··I don't know·5·


· ·that there is.·6·


· · · · ··       Q.· ·With regard to the procedure for -- or the·7·


· ·proposal for a horizontal well, were you able to do·8·


· ·any -- or do you have any opinion with regard to the·9·


· ·horizontal well that has been proposed?10·


· · · · ··       A.· ·I have an opinion.11·


· · · · ··       Q.· ·And what is that?12·


· · · · ··       A.· ·As I understand the concept of drilling a13·


· ·horizontal well at some elevation in the vicinity of14·


· ·the Curren Tunnel but below the Curren Tunnel, there --15·


· ·there is technology to drill horizontal wells.16·


· · · · · · · ·            My concern would be with the hydraulic and17·


· ·hydrologic impact of that -- if a horizontal well were18·


· ·drilled on both the Curren Tunnel, existing flows, and19·


· ·the aquifer in the vicinity of Curren Tunnel and20·


· ·adjacent wells and springs.··They would decrease.21·


· · · · · · · ·            And I believe Dr. Brendecke said if you22·


· ·take more water out of the tunnel, it's got to come23·


· ·from someplace.··And it will result in decreasing water24·


· ·levels in that area above or upgradient from the Curren25·
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· ·Tunnel.·1·


· · · · ··       Q.· ·Dr. Brendecke (sic), with regard to the·2·


· ·over-the-rim plan -- sorry.··Now I'm doing it.·3·


· ·Dr. Brockway -- Dr. Brockway, I'm showing you on the·4·


· ·screen what's been admitted as Exhibit 1059, which I·5·


· ·understand was prepared by Dr. Brendecke related to the·6·


· ·over-the-rim proposal.·7·


· · · · ··       A.· ·Yes.·8·


· · · · ··       Q.· ·Have you seen this before?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·Okay.··And I'd call your attention to the11·


· ·column here, which is the second from the last,12·


· ·relating to the volume.··I will represent to you -- and13·


· ·you may recall that Dr. Brendecke indicated that this14·


· ·is the simply the volume limitation on the water right.15·


· · · · ··       A.· ·Yes.16·


· · · · ··       Q.· ·Okay.··And with regard to the proposal to17·


· ·pump water from these wells, what significance does18·


· ·that column have for you?19·


· · · · ··       A.· ·Well, it doesn't -- it doesn't allow me to20·


· ·definitively determine, first of all, what would be the21·


· ·volume available for pumping from each of those wells.22·


· · · · ··       Q.· ·And why is that?23·


· · · · ··       A.· ·Well, in some cases there's no volume24·


· ·listed on that table or they're combined with some25·
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· ·other water rights which would affect perhaps the·1·


· ·volume.·2·


· · · · · · · ·            And the other concern I have is that my·3·


· ·understanding is the 8,008 acre-feet of potentially·4·


· ·available well water is the diversion allowance.··And·5·


· ·my understanding is if you pump these wells as·6·


· ·mitigation for some other use and you're changing the·7·


· ·use of the water rights, that you may only be able to·8·


· ·transfer to that new use the consumptive use under that·9·


· ·water right.10·


· · · · · · · ·            And if that's the case, then the 8,008 is11·


· ·high.··And the actual available water for use for12·


· ·mitigation may be considerably lower.13·


· · · · ··       MR. MAY:··Thank you, Dr. Brendecke, that's all14·


· ·I've got -- or, Dr. Brockway.··I apologize.15·


· · · · ··       THE HEARING OFFICER:··Okay.··Cross-examination,16·


· ·Mr. Budge?17·


· · · · · · · ·            And I guess I want to put everybody on18·


· ·notice, I need to be out of here no later than 20 to19·


· ·the hour, which means that we only have about ten20·


· ·minutes for cross-examination and no time for rebuttal21·


· ·testimony from Dr. Brendecke if you intend to call him.22·


· · · · · · · ·            So I guess I anticipate that we'll be back23·


· ·here at two o'clock, folks.··I just don't see us24·


· ·getting through it.25·
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· · · · ··       MR. TJ BUDGE:··I think we can, if Dr. Brockway·1·


· ·will talk a little faster, not wait so much between·2·


· ·questions and answers, we'll get it done.·3·


· · · · ··       THE HEARING OFFICER:··It is always the fault of·4·


· ·the witness, isn't it?·5·


· · · · · · · ·            Be careful, Mr. Budge.·6·


· · · · ··       MR. TJ BUDGE:··If I talk too quick, slow me·7·


· ·down.··I'll do the same.·8·


· · · · ··       THE HEARING OFFICER:··I'm not sure who's been·9·


· ·responsible for us going this long.10·


· · · · · · · ·            Go ahead.11·


· · · · ··       MR. TJ BUDGE:··Director, you said 20 to the12·


· ·hour?13·


· · · · ··       THE HEARING OFFICER:··Yeah.14·


· · · · ··       MR. TJ BUDGE:··If I lose track of time, please15·


· ·point it out.16·


· · · · ··       THE HEARING OFFICER:··We have ten minutes.17·


· ·18·


· · · · · · · · · · ··                   CROSS-EXAMINATION19·


· ·BY MR. TJ BUDGE:20·


· · · · ··       Q.· ·Dr. Brockway, I'm holding what is one of21·


· ·the exhibits that's been put into evidence.··I don't22·


· ·have the number.23·


· · · · · · · ·            Justin, can you tell me?24·


· · · · ··       MR. MAY:··2073.25·
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· · · · ··       Q.· ·(BY MR. TJ BUDGE):··It's hydrograph of·1·
· ·flows from the Curren Tunnel.·2·
· · · · · · · ·            This does not include flows out of the·3·
· ·white pipe in the bottom of the tunnel; is that·4·
· ·correct?·5·
· · · · ··       A.· ·No.··That's the IDWR data coming out.·6·
· · · · ··       Q.· ·Good enough.··Okay.·7·
· · · · · · · ·            Justin, please pull up Exhibit 2069.·8·
· · · · · · · ·            This was a table of all Billingsley Creek·9·
· ·water rights.··You had highlighted flows to various10·
· ·ditches.11·
· · · · · · · ·            Am I correct in understanding that this12·
· ·table does not include combined limits for any of these13·
· ·water rights?14·
· · · · ··       A.· ·I think you're right.··These are directly15·
· ·off the page 1 of the IDWR database.16·
· · · · ··       Q.· ·Okay.··So these are what's on paper, but17·
· ·not necessarily representative of what the watermaster18·
· ·may need to deliver; is that correct?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·Okay.··Justin, if you'd please turn to21·
· ·Exhibit 2075.22·
· · · · · · · ·            Just to make sure we're clear on this, this23·
· ·is the table that you were provided by Rangen's24·
· ·attorneys and has some summaries of water rights from25·
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· ·Martin-Curren Tunnel and the Sandy Pipe or the Sandy·1·
· ·Ponds.·2·
· · · · · · · ·            I want to confirm, this table does not·3·
· ·include any Candy or Musser water rights; is that·4·
· ·right?·5·
· · · · ··       A.· ·It does not.·6·
· · · · ··       Q.· ·You're not sure if the first group of water·7·
· ·rights of 75 acres overlaps in part or in full the·8·
· ·second group of water rights; is that right?·9·
· · · · ··       A.· ·I'm not sure.10·
· · · · ··       Q.· ·There's no accounting in this table of11·
· ·water that may be delivered under shares of stock at12·
· ·North Side Canal Company; is that right?13·
· · · · ··       A.· ·That's right.14·
· · · · ··       Q.· ·Justin, please turn to Exhibit 2067.15·
· · · · · · · ·            This is the model -- the table summarizing16·
· ·model run.··Go ahead.··Okay.··In the interest of time,17·
· ·I'm going to skip this one.18·
· · · · · · · ·            Justin, please --19·
· · · · ··       THE HEARING OFFICER:··I hope so.··It's not in20·
· ·evidence.21·
· · · · ··       MR. TJ BUDGE:··Right.22·
· · · · ··       MR. MAY:··I'd be happy to offer it again.23·
· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Let me shift gears a24·
· ·moment and have Justin pull up Exhibit 1018.25·
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· · · · · · · ·            Dr. Brendecke (sic), this is the·1·
· ·application that the groundwater districts have·2·
· ·submitted in this case.·3·
· · · · · · · ·            Have you reviewed this?·4·
· · · · ··       A.· ·Yes.·5·
· · · · ··       Q.· ·Do you see there's a purpose of use for·6·
· ·mitigation?·7·
· · · · ··       A.· ·I see one for mitigation for irrigation.·8·
· · · · ··       Q.· ·Have you seen other water rights in your·9·
· ·experience working with water users that have10·
· ·mitigation as a purpose of use?11·
· · · · ··       A.· ·Yes.··But not mitigation for irrigation.12·
· · · · ··       Q.· ·You have seen other water rights with13·
· ·mitigation as a purpose of use?14·
· · · · ··       A.· ·Yes.15·
· · · · ··       Q.· ·And is it your understanding that if the16·
· ·groundwater districts were to assign this application17·
· ·for permit to Rangen, then Rangen could then take up18·
· ·the rest of the permitting and perfection process?19·
· · · · ··       A.· ·You can assign a permit, yes.20·
· · · · ··       Q.· ·Okay.··Let me ask you a few questions about21·
· ·the Martin-Curren Tunnel.··You testified that you'd22·
· ·been inside the tunnel.23·
· · · · · · · ·            When was that?24·
· · · · ··       A.· ·Probably about 1995 or earlier.25·
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· · · · ··       Q.· ·And you had been to the end of the·1·


· ·corrugated pipe; is that right?·2·


· · · · ··       A.· ·As I remember, we went about 100 feet in.·3·


· ·That's all.·4·


· · · · ··       Q.· ·Beyond the end of the corrugated pipe?·5·


· · · · ··       A.· ·I don't remember.··That's a long time ago.·6·


· · · · ··       Q.· ·Okay.··You testified that you would not·7·


· ·expect that removing rock and other debris from the·8·


· ·tunnel would have any impact on flows from the tunnel;·9·


· ·right?10·


· · · · ··       A.· ·I did.11·


· · · · ··       Q.· ·Would the Curren Tunnel behave12·


· ·hydraulically similar to other tunnels in the area,13·


· ·such as the Hoagland Tunnel or some of the others that14·


· ·are in that vicinity?15·


· · · · ··       A.· ·I don't -- I don't know if it would or not.16·


· ·It depends on what those other tunnels are built in and17·


· ·how they're built and stability and a whole bunch of18·


· ·stuff.19·


· · · · ··       Q.· ·And if actual experience of cleaning20·


· ·tunnels had a record of improving flows from the21·


· ·tunnel, I guess you would acknowledge that cleaning can22·


· ·have some benefit on increasing flows?23·


· · · · ··       A.· ·On those tunnels, sure.··That was24·


· ·demonstrated then.25·
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· · · · ··       Q.· ·Let me ask you about extending the tunnel·1·
· ·or drilling a horizontal well, which are kind of·2·
· ·similar activities.·3·
· · · · · · · ·            Do you remember testifying about these·4·
· ·subjects at the delivery call hearing that was held·5·
· ·last May?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·Do you recall during that testimony·8·
· ·reviewing the engineering report by SPF Engineering·9·
· ·that evaluated a horizontal well?10·
· · · · ··       A.· ·I have looked at that report, yes.11·
· · · · ··       Q.· ·Do you recall agreeing at that time that12·
· ·drilling a horizontal well would have a -- likely have13·
· ·a net increase on the total flow available at the14·
· ·Rangen facility?15·
· · · · ··       A.· ·It could.16·
· · · · ··       Q.· ·So conceptually you'd agree that a17·
· ·horizontal well could provide additional water to18·
· ·Rangen?19·
· · · · ··       A.· ·It could.20·
· · · · ··       Q.· ·You've raised a concern here that you21·
· ·haven't actually seen the engineering designs for a22·
· ·horizontal well.23·
· · · · · · · ·            But at least on a conceptual level, you'd24·
· ·agree that that may be a suitable form of mitigation?25·
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· · · · ··       A.· ·With some caveats, yes.·1·
· · · · ··       Q.· ·Okay.··And you did explain you have some·2·
· ·concern about a hydraulic impact on the local aquifer,·3·
· ·in that extending the Curren Tunnel or drilling a·4·
· ·horizontal well could have some drawdown in the water·5·
· ·table in that vicinity; is that right?·6·
· · · · ··       A.· ·Yes.·7·
· · · · ··       Q.· ·And that drawdown would occur because more·8·
· ·water is discharging out of those tunnels to Rangen?·9·
· · · · ··       A.· ·The water table will be decreased by a10·
· ·horizontal well.11·
· · · · ··       Q.· ·Let me ask you, in your experience as an12·
· ·engineer dealing with water delivery systems, it's not13·
· ·uncommon for a surface water user to improve their14·
· ·diversion device, such as a headgate; correct?15·
· · · · ··       A.· ·No.··That happens.16·
· · · · ··       Q.· ·Or to improve their conveyance system, say17·
· ·lining a ditch or piping a ditch, something of that18·
· ·nature?19·
· · · · ··       A.· ·They can do that.20·
· · · · ··       Q.· ·Those types of activities can have adverse21·
· ·impact on other water users who may have become22·
· ·dependent on the seepage or something of that nature?23·
· · · · ··       A.· ·Well, depending on the individual project,24·
· ·yes.25·
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· · · · ··       Q.· ·And for groundwater users, isn't it common·1·


· ·for them to deepen wells on occasion?·2·


· · · · ··       MR. MAY:··Objection.··Relevance.·3·


· · · · ··       THE HEARING OFFICER:··Overruled.·4·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Is it common for·5·


· ·groundwater pumpers to deepen their wells on occasion?·6·


· · · · ··       A.· ·They can do that, yes.·7·


· · · · ··       Q.· ·Sometimes they even drill new wells to·8·


· ·replace wells that aren't functioning properly?·9·


· · · · ··       A.· ·Yes.10·


· · · · ··       Q.· ·And they're permitted to do that, if the11·


· ·Department grants them transfer if they need to or12·


· ·something like that.13·


· · · · · · · ·            And those activities can have the effect,14·


· ·for example, a groundwater pumper drilling a new well15·


· ·or deepening a well or enlarging a well, that can have16·


· ·the effect of drawing down the water table in the17·


· ·vicinity of that well; is that right?18·


· · · · ··       MR. MAY:··Objection.··Relevance.19·


· · · · ··       THE HEARING OFFICER:··Overruled.20·


· · · · ··       THE WITNESS:··It can.21·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··And those activities22·


· ·are generally resolved based on the priority of the23·


· ·water rights used to withdraw water from those wells or24·


· ·other affected wells; is that your understanding?25·
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· · · · ··       A.· ·I don't think -- if you're just going to·1·
· ·repair a well, priority doesn't mean much.·2·
· · · · ··       Q.· ·But if maybe improving it, deepening it or·3·
· ·enlarging it or something like that.·4·
· · · · ··       A.· ·Well, keep in mind this is not a vertical·5·
· ·well.··This is not a groundwater right.·6·
· · · · ··       Q.· ·I understand that.··I'm asking you about·7·
· ·vertical wells.·8·
· · · · ··       A.· ·With groundwater rights?·9·
· · · · ··       Q.· ·Yes.10·
· · · · ··       A.· ·Can you improve them?11·
· · · · ··       Q.· ·Yeah.12·
· · · · ··       A.· ·Yes.13·
· · · · ··       Q.· ·And they can have an effect in drawing down14·
· ·the water table in that vicinity of that well; is that15·
· ·right?16·
· · · · ··       A.· ·They could.17·
· · · · ··       Q.· ·You complained earlier about not having18·
· ·sufficient technical data to adequately review the19·
· ·feasibility of some of the mitigation alternatives.20·
· ·You've admitted that drilling a horizontal well or21·
· ·extending the Curren Tunnel would likely have a net22·
· ·increase in water flow.··I want to ask you about a23·
· ·pump-back system.24·
· · · · · · · ·            Isn't designing a pump-back system I mean25·
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· ·fairly common type of engineering work for somebody·1·


· ·like you?·2·


· · · · ··       MR. MAY:··Object.··It's beyond the scope of·3·


· ·direct.·4·


· · · · ··       MR. TJ BUDGE:··Well, I'll rephrase the question.·5·


· · · · ··       THE HEARING OFFICER:··Okay.·6·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··Do you have any·7·


· ·objection to the pump-back proposal made by the·8·


· ·groundwater users to recirculate water within the·9·


· ·Rangen hatchery?10·


· · · · ··       A.· ·Yes.11·


· · · · ··       MR. MAY:··Same objection.12·


· · · · ··       THE HEARING OFFICER:··Sustained.··I don't think13·


· ·it's Mr. Brockway's place here to object or not.··He's14·


· ·here as an expert.15·


· · · · ··       MR. TJ BUDGE:··So Mr. Brockway is not offering16·


· ·any testimony concerning the feasibility of a pump-back17·


· ·system; is that correct?18·


· · · · ··       MR. HAEMMERLE:··I don't think he did.19·


· · · · ··       MR. TJ BUDGE:··Okay.··I just want to clarify20·


· ·that he's not offering any testimony in opposition to21·


· ·that.22·


· · · · ··       Q.· ·Let me ask you about engineering work.23·


· · · · · · · ·            If your firm was hired to design and24·


· ·develop an over-the-rim system for Rangen, I want to25·
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· ·ask you about the process you'd go through.··I presume·1·


· ·there initially would be a period of a feasibility·2·


· ·study.·3·


· · · · ··       MR. MAY:··Objection.··Beyond the scope of·4·


· ·direct.·5·


· · · · ··       THE HEARING OFFICER:··Overruled, at least for·6·


· ·now.·7·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··You would begin with an·8·


· ·initial feasibility study?·9·


· · · · ··       A.· ·Usually start with a reconnaissance study.10·


· · · · ··       Q.· ·You might, as part of that reconnaissance11·


· ·study, review prior work that your firm or other12·


· ·engineering firms have done in this regard?13·


· · · · ··       A.· ·Yes.14·


· · · · ··       Q.· ·And initially come up with just an15·


· ·evaluation of the -- on a conceptual level whether it's16·


· ·likely to work.17·


· · · · · · · ·            And then having that done, would you then18·


· ·engage in some preliminary engineering work?19·


· · · · ··       A.· ·If it appeared from that20·


· ·reconnaissance-level study that there was merit to21·


· ·proceed.22·


· · · · ··       Q.· ·And as part of that preliminary work, you23·


· ·would obtain surveys, if necessary.24·


· · · · · · · ·            Would that be common?25·
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· · · · ··       A.· ·That would.·1·
· · · · ··       Q.· ·Identify design parameters, like the flows·2·
· ·necessary, the pipe sizing, the pump sizing, things of·3·
· ·that nature?·4·
· · · · ··       A.· ·And the acquisition to the resource --·5·
· · · · ··       Q.· ·The acquisition --·6·
· · · · ··       A.· ·-- yes.·7·
· · · · ··       Q.· ·That would be certainly something you'd do.·8·
· · · · · · · ·            Sometimes there's permits necessary that·9·
· ·you would evaluate during that process?10·
· · · · ··       A.· ·Yes.11·
· · · · ··       Q.· ·And then after the preliminary plans are12·
· ·done, there would be a period of review where you13·
· ·review those before coming up with final engineering14·
· ·plans; is that right?15·
· · · · ··       A.· ·That would be normal.16·
· · · · ··       Q.· ·If you were to go through this process for17·
· ·Rangen, I assume that would take a fair amount of18·
· ·engineering resources of your firm?19·
· · · · ··       A.· ·Yes.20·
· · · · ··       Q.· ·I presume the other engineers that work at21·
· ·your firm have other projects they're also engaged in22·
· ·today?23·
· · · · ··       A.· ·I hope so.24·
· · · · ··       MR. MAY:··Objection.··Relevance, beyond the25·
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· ·scope of direct.·1·


· · · · ··       THE HEARING OFFICER:··Overruled.·2·


· · · · ··       Q.· ·(BY MR. TJ BUDGE):··How long do you think·3·


· ·it would take to go through the process of obtaining·4·


· ·preliminary engineering plans for an over-the-rim·5·


· ·system similar to those conceptually proposed for Snake·6·


· ·River Farms or that we proposed here for Rangen?·7·


· · · · ··       A.· ·To get construction drawings, is that what·8·


· ·you're saying?·9·


· · · · ··       Q.· ·How about preliminary engineering plans.10·


· ·Which would be prior to the construction plans; right?11·


· · · · ··       A.· ·It would -- it would take at least six12·


· ·months.13·


· · · · ··       Q.· ·And do you have just a rough, off the cuff14·


· ·ballpark of what the cost of doing that might be?15·


· · · · ··       A.· ·No.··No, I don't.16·


· · · · ··       MR. MAY:··Objection.··Relevance, as well as17·


· ·beyond the scope.18·


· · · · ··       THE HEARING OFFICER:··Sustained.19·


· · · · ··       MR. TJ BUDGE:··No further questions.20·


· · · · ··       THE HEARING OFFICER:··My clock says 12:40,21·


· ·folks.··I'll see you at two o'clock.··Thanks.22·


· · · · ··       MR. HAEMMERLE:··Are you calling Mr. Brendecke?23·


· · · · ··       MR. TJ BUDGE:··No.··We're done.24·


· · · · ··       THE HEARING OFFICER:··But we have cross-examine25·
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· ·or we have --·1·


· · · · ··       MR. LEMMON:··No.·2·


· · · · ··       THE HEARING OFFICER:··-- redirect?·3·


· · · · ··       MR. MAY:··I don't have any redirect.·4·


· · · · ··       THE HEARING OFFICER:··You don't intend to call·5·


· ·Dr. Brendecke?·6·


· · · · ··       MR. TJ BUDGE:··No.·7·


· · · · ··       THE HEARING OFFICER:··Okay.··So everybody's·8·


· ·finished.·9·


· · · · · · · ·            Mr. Lemmon, do you have questions?10·


· · · · ··       MR. LEMMON:··No, I don't.11·


· · · · ··       THE HEARING OFFICER:··Okay.··We have some12·


· ·cleanup to do and I need to make it very brief.13·


· · · · · · · ·            So we have documents to distribute.··And I14·


· ·propose that we mark these as exhibits in the 300015·


· ·series.16·


· · · · · · · ·            By the way, Mr. Lemmon, I did not ask you17·


· ·whether you want to present any direct testimony today.18·


· · · · ··       MR. LEMMON:··No.··I think in view of everything19·


· ·we've covered and the amount of time we've got, I20·


· ·would --21·


· · · · ··       THE HEARING OFFICER:··I'm happy to come back at22·


· ·two o'clock.23·


· · · · ··       MR. LEMMON:··I will rest.··I won't ask everybody24·


· ·to do that.25·
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· · · · ··       THE HEARING OFFICER:··You certainly have the·1·


· ·option.··I don't want to cut your time short.·2·


· · · · ··       MR. LEMMON:··I did have a written document that·3·


· ·I -- you know, that I prepared to present.··I guess I·4·


· ·could submit that, if it would be --·5·


· · · · ··       MR. TJ BUDGE:··We haven't seen that.··We would·6·


· ·like to review that, and then we could evaluate whether·7·


· ·we have an objection to it.·8·


· · · · ··       THE HEARING OFFICER:··I'll see you back at two·9·


· ·o'clock, folks.··And it's not the fault of the10·


· ·witnesses.11·


· · · · · · · ·            Thanks.12·


· · · · · · · ·            (Lunch recess.)13·


· · · · · · · ·            (Exhibits 3000-3002 marked.)14·


· · · · ··       THE HEARING OFFICER:··We are recording after the15·


· ·lunch break.16·


· · · · · · · ·            And we're in the home stretch here.··IGWA17·


· ·has presented all the evidence it intends to submit.18·


· ·Rangen has submitted all the evidence it intends to19·


· ·submit.··And I understand there won't be any rebuttal20·


· ·testimony.··So the direct testimony is completed from21·


· ·IGWA and Rangen.22·


· · · · · · · ·            But, Mr. Lemmon, you have not had an23·


· ·opportunity to testify or, Linda, either one of you.··I24·


· ·want to give you the chance to testify and present any25·
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· ·evidence you want to today.··We've discussed the·1·


· ·possibility of an alternative.··And maybe you could·2·


· ·tell us, Gary, what you want to do at this point.·3·


· · · · ··       MR. LEMMON:··Yeah, I feel like being able to be·4·


· ·involved -- and I thank you for going along with my·5·


· ·inexperience in participating in something like this,·6·


· ·but that I would -- in lieu of testifying today, I·7·


· ·think I would just like to submit my written testimony·8·


· ·for you to consider.··And with that I think we're·9·


· ·complete with what we'd like to present.10·


· · · · ··       THE HEARING OFFICER:··Okay.··And the parties11·


· ·have reviewed the written testimony, as I understand,12·


· ·Randy, and --13·


· · · · ··       MR. RANDY BUDGE:··Yes, that's correct.··We14·


· ·reviewed the testimony that's typed up by the Lemmons,15·


· ·and would propose to just allow that to be entered as16·


· ·written without him being sworn or testifying, with one17·


· ·change on -- which I spoke to Mr. Lemmon about, would18·


· ·be on page 3, at the top.19·


· · · · · · · ·            The first full paragraph has a comment20·


· ·under the title "IGWA Proposal 9."··And in the first21·


· ·sentence is the word "would."··And we agreed to strike22·


· ·the word "would" and substitute the word "might."23·


· · · · · · · ·            And I think Mr. Lemmon penned that in on24·


· ·the copy that he has.··He could --25·
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· · · · ··       MR. LEMMON:··I used the word "may."··"May not."·1·


· · · · ··       MR. RANDY BUDGE:··"May" instead of "might."·2·


· · · · ··       MR. LEMMON:··Yeah.·3·


· · · · ··       MR. RANDY BUDGE:··Okay.··And if that would be·4·


· ·penned in and initialed by Mr. Lemmon, that one word·5·


· ·change, just submit it in that fashion.·6·


· · · · ··       THE HEARING OFFICER:··So the document that I·7·


· ·have in front of me shows the change that you discussed·8·


· ·and that Gary Lemmon discussed.··And I -- well, no, I·9·


· ·was thinking the original with his handwriting.10·


· · · · · · · ·            But that's this; right?11·


· · · · ··       MS. LEMMON:··Uh-huh.12·


· · · · ··       THE HEARING OFFICER:··Okay.··So I have an13·


· ·original document with the change from "would" to14·


· ·"may," and initialed by Gary Lemmon.15·


· · · · · · · ·            And, Mr. Lemmon, this is acceptable to16·


· ·you --17·


· · · · ··       MR. LEMMON:··That is.18·


· · · · ··       THE HEARING OFFICER:··-- with the change or19·


· ·amendment?20·


· · · · ··       MR. RANDY BUDGE:··The only other qualification,21·


· ·just to clarify, is that Mr. Lemmon's testimony is22·


· ·presented as a lay witness.··He's not contending to be23·


· ·an expert on any matter.24·


· · · · ··       THE HEARING OFFICER:··Mr. Lemmon?25·
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· · · · ··       MR. LEMMON:··Yeah, we had this discussion.··You·1·


· ·know, obviously since we have fish farms, I do know a·2·


· ·little bit about the subject.··But I don't pretend to·3·


· ·know a great deal about recirculation systems, so...·4·


· · · · ··       THE HEARING OFFICER:··Well, I guess I'll accept·5·


· ·the explanation.··Some people can be qualified as·6·


· ·experts because of long experience in an area.··And I·7·


· ·know the Lemmon family has been there for a long time,·8·


· ·so I guess I would view, at least what's stated in the·9·


· ·document from his own personal observations, as being10·


· ·credible from the standpoint of his long experience in11·


· ·the Hagerman Valley.12·


· · · · · · · ·            Mr. Budge, I suspect you're referring to13·


· ·some technical discussion about pump-backs based on14·


· ·what Mr. Lemmon has said.15·


· · · · ··       MR. RANDY BUDGE:··Just -- I'm not questioning16·


· ·Mr. Lemmon's experience as a fish farmer.··Just simply17·


· ·he's not an engineer or a hydrologist or anyone with18·


· ·technical training or expertise and wasn't intending to19·


· ·submit this as an expert witness, just simply as a lay20·


· ·witness.21·


· · · · ··       MR. LEMMON:··I'm not intending to submit it as22·


· ·an expert witness.23·


· · · · ··       THE HEARING OFFICER:··We could attempt to24·


· ·qualify you.25·
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· · · · ··       MS. BRODY:··I put my money on Mr. Lemmon on·1·


· ·that.·2·


· · · · ··       THE HEARING OFFICER:··And has Rangen reviewed·3·


· ·this document?·4·


· · · · ··       MR. MAY:··We have no objection, your Honor.·5·


· · · · ··       THE HEARING OFFICER:··Okay.··All right.··So·6·


· ·should we mark this as an exhibit?··I'm assuming, based·7·


· ·on the numbering scheme, this probably should be 4000.·8·


· · · · · · · ·            Is that acceptable?·9·


· · · · ··       MR. TJ BUDGE:··Yes.10·


· · · · ··       THE HEARING OFFICER:··Do you want an actual11·


· ·label, blue label, I assume?12·


· · · · · · · ·            (Exhibit 4000 marked and received.)13·


· · · · ··       THE HEARING OFFICER:··And another matter we need14·


· ·to discuss.··Garrick Baxter has distributed some CD15·


· ·discs, some CDs, and they contain data.··And in16·


· ·particular, as I understand the discussions off the17·


· ·record, Exhibit 3000 -- or what's been marked as18·


· ·Exhibit 3000 contains data related to flows in the PVC19·


· ·pipe that diverts water from inside the Curren Tunnel20·


· ·and then delivers the water diverted to the Rangen21·


· ·hatch house and related facilities.22·


· · · · · · · ·            And the Department intends to use this data23·


· ·in combination with Department-measured flows in Curren24·


· ·Tunnel to determine and evaluate what the total flows25·
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· ·of the Curren Tunnel are.··And the Hearing Officer felt·1·
· ·it was important to have this data in the record, along·2·
· ·with the Department's measurement data.·3·
· · · · · · · ·            We also have some data that's recorded on·4·
· ·another CD.··It's marked as Exhibit 3001.··And the·5·
· ·second CD is a summary -- and I guess these are data·6·
· ·tables, and I haven't looked at the information myself,·7·
· ·but there's information contained in this CD regarding·8·
· ·previous activities conducted by IGWA and Southwest·9·
· ·Irrigation District from the years 2005 through 2010.10·
· · · · · · · ·            As I understand it, Jennifer.11·
· · · · · · · ·            And these activities have been recognized12·
· ·in previous delivery calls for -- and actually used or13·
· ·included as stresses in the model.··And that would be14·
· ·model 1.1, as I understand.··But they've been included15·
· ·in evaluating the simulated benefits of these16·
· ·activities, specifically conversions, CREP, and17·
· ·groundwater recharge.18·
· · · · · · · ·            And my intention is that the Department19·
· ·will use this information, then, to conduct transient20·
· ·model runs with version 2.1 to then determine what21·
· ·the -- for each year what the remaining benefits are,22·
· ·simulated benefits of these activities.23·
· · · · · · · ·            Now, it's probably not the right time for24·
· ·this, and I don't necessarily want to have Jennifer25·
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· ·back up on the stand, but is my representation okay,·1·


· ·Jennifer, with respect to this disc?·2·


· · · · ··       MS. SUKOW:··Yes.·3·


· · · · ··       THE HEARING OFFICER:··Okay.··So hopefully, you·4·


· ·can glean, at least from this, the information that I'm·5·


· ·asking staff to digest and then work through.··And I·6·


· ·anticipate that the model runs, then, that are·7·


· ·generated will be sent to the parties and that I will·8·


· ·augment the record with those model runs.·9·


· · · · · · · ·            It creates a particular procedural problem10·


· ·for me because the parties then will have an11·


· ·opportunity to review it and question the contents, and12·


· ·I'll give the parties another opportunity if they want13·


· ·to call witnesses regarding these model runs to do so.14·


· · · · · · · ·            I would hope, based on the testimony of the15·


· ·experts, that they'll find that the work done by16·


· ·Jennifer is credible.··In fact, I'd say incredible.17·


· ·But certainly I have confidence in what she does.··And18·


· ·I haven't heard any questioning of the Department's19·


· ·modeling, model runs that have been done.20·


· · · · · · · ·            And the last document marked as Exhibit --21·


· ·and I think it's 3002, is an aerial image or imagery of22·


· ·the vicinity of the Rangen facility and also of the23·


· ·Musser, Morris, and Candy properties.··And this24·


· ·particular aerial photograph outlines the boundaries of25·
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· ·those properties, as well as depicts an outline of the·1·


· ·boundaries of the North Side Canal Company service area·2·


· ·as contained in the records of the Department of Water·3·


· ·Resources.··Attached to the aerial imagery is a·4·


· ·description of the two colored boundary lines.·5·


· · · · · · · ·            And all of these marked exhibits the·6·


· ·Director intends to consider as -- as part of the·7·


· ·record and will use this information in writing the·8·


· ·decision.·9·


· · · · · · · ·            Now, it seemed to me that there was some10·


· ·additional information, Randy Budge, that you wanted me11·


· ·to somehow recognize in the record, but maybe I12·


· ·misunderstood.13·


· · · · · · · ·            Were there some additional documents out14·


· ·there, or did we address all of them?15·


· · · · ··       MR. TJ BUDGE:··The only ones that we had were16·


· ·the reports of Bern Hinckley and Tom Rogers that we had17·


· ·anticipated submitting in the record.··But we18·


· ·understand those are not being allowed.19·


· · · · ··       THE HEARING OFFICER:··Yeah, I thought there were20·


· ·maybe some Department documents that you wanted to21·


· ·ensure that I --22·


· · · · ··       MR. TJ BUDGE:··Well, the documents that we tried23·


· ·to obtain from the Water Resource Board that we've been24·


· ·unsuccessful at were their records of IGWA's25·
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· ·participation in recharge activities.··And so far we've·1·


· ·struck out on that.··I don't know if that's something·2·


· ·the Department has available to it or not.·3·


· · · · ··       THE HEARING OFFICER:··What documents are you·4·


· ·talking about?·5·


· · · · ··       MR. TJ BUDGE:··Well, in preparing for the·6·


· ·hearing, we tried to find out -- tried to get a summary·7·


· ·of the recharge -- the Water Board recharge activities·8·


· ·that have happened each year and the private·9·


· ·contributors to those.10·


· · · · · · · ·            We were unable to get that data, in part11·


· ·because of person who was keeping it, Mr. Quinn I think12·


· ·his name was, is no longer either working or in charge13·


· ·of that program.··I don't know if that's something14·


· ·Department personnel have access to or not.··But that15·


· ·is public record.16·


· · · · ··       THE HEARING OFFICER:··We can look for it, I17·


· ·suppose.··I assume somebody has already.··I don't know.18·


· · · · ··       MR. TJ BUDGE:··Yeah.19·


· · · · ··       THE HEARING OFFICER:··Okay.··I'm willing to try20·


· ·to find it.··If it's out there, then maybe we need to21·


· ·have a further discussion about it.22·


· · · · ··       MR. RANDY BUDGE:··On that point, I did have an23·


· ·e-mail back, one response from Brian Patton that was24·


· ·provided -- I'm not sure if it was over the weekend or25·
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· ·Monday -- in response to the requests we made earlier.·1·


· · · · · · · ·            And he provided some information and·2·


· ·indicated that there was a recharge project through the·3·


· ·canals of something like 217,000 acre-feet, with one of·4·


· ·those we contributed to that he tied the money to.··And·5·


· ·it's one of the exhibits we have here that showed·6·


· ·something less than $50,000 being paid.··That was one·7·


· ·project.··But he hadn't yet been able to identify the·8·


· ·specifics of where that water was recharged.·9·


· · · · · · · ·            And as I understood, he was still looking10·


· ·for the other one, some contributions made on I think11·


· ·it was Milepost 31 and perhaps one other recharge site.12·


· · · · ··       THE HEARING OFFICER:··Okay.··We had an exhibit,13·


· ·Justin, that was not at least verbally recognized as14·


· ·having been admitted.15·


· · · · · · · ·            And is that No. 1071?16·


· · · · ··       MR. BAXTER:··2071.17·


· · · · ··       THE HEARING OFFICER:··Oh, 2071.··Sorry.··And as18·


· ·I recall, and in our discussions in going back through19·


· ·the record, the exhibit was offered, but I never20·


· ·responded.21·


· · · · · · · ·            So Exhibit 2071 is received into evidence.22·


· · · · ··       MR. MAY:··Thank you.23·


· · · · ··       THE HEARING OFFICER:··Now, do we need to do any24·


· ·additional cleanup?25·
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· · · · ··       MR. RANDY BUDGE:··I show that as being admitted·1·


· ·over objection.·2·


· · · · ··       MR. TJ BUDGE:··Yeah.·3·


· · · · ··       THE HEARING OFFICER:··Yeah, and I --·4·


· · · · ··       MR. MAY:··I think there was some issue in the·5·


· ·record maybe as to whether it was, so we're just·6·


· ·cleaning it up.·7·


· · · · ··       THE HEARING OFFICER:··And I didn't have a very·8·


· ·good recollection of it, and Garrick didn't either.·9·


· ·And his records didn't reflect its admission.··So we10·


· ·just wanted to ensure that it was in the record.··Okay.11·


· · · · ··       MR. MAY:··The only final thing that we were12·


· ·wondering about was are you going to be wanting or13·


· ·requiring some kind of briefing after the hearing14·


· ·today?15·


· · · · ··       THE HEARING OFFICER:··I didn't plan to request16·


· ·briefs.··I suppose if the parties want to submit them,17·


· ·that's fine.··But my intention is to issue a decision18·


· ·in a time frame of days or weeks, not months.··There's19·


· ·an urgency about this.20·


· · · · · · · ·            And my concern is that if there's a21·


· ·briefing schedule, it pushes all of those I think very22·


· ·urgent timetables back.23·


· · · · · · · ·            And so I want the parties to tell me why24·


· ·it's important to brief.··And recognizing that on both25·
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· ·sides, whatever happens, it will push us farther into·1·


· ·the summer.··There's less opportunity for relief if·2·


· ·that's the goal, Mr. May.··And there's less opportunity·3·


· ·for preparation and certainty on the part of IGWA.·4·


· · · · · · · ·            And so I guess I'm wondering why the·5·


· ·parties would want to do that.·6·


· · · · · · · ·            Mr. Budge?·7·


· · · · ··       MR. TJ BUDGE:··I think there are some legal·8·


· ·issues out there, as far as recharge credit, that we·9·


· ·were anticipating briefing on.··And it may be helpful10·


· ·for the Director to understand each party's view of the11·


· ·evidence and its relevance.12·


· · · · · · · ·            I do feel like with the cease-and-desist13·


· ·order having been stayed, along with the curtailment,14·


· ·that maybe will relieve some of the pressure or provide15·


· ·some opportunity to provide briefing.··But our16·


· ·preference would be to submit briefing under a schedule17·


· ·that is acceptable to the Director and hopefully to18·


· ·Rangen as well.19·


· · · · ··       THE HEARING OFFICER:··Okay.··Justin?20·


· · · · ··       MR. MAY:··We didn't necessarily have a reason21·


· ·that we really wanted to brief.··I just wanted to make22·


· ·sure that I understood if you were expecting something,23·


· ·how quickly I needed to get it generated.24·


· · · · ··       THE HEARING OFFICER:··Well, I can tell the25·
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· ·parties that I intend to work on this order over the·1·


· ·weekend.··And if you want to submit briefs, you can·2·


· ·work on a brief over the weekend too.·3·


· · · · · · · ·            So one week simultaneous briefs.··If you·4·


· ·want to submit one I want it in by next Wednesday,·5·


· ·seven days.·6·


· · · · · · · ·            Do you have any input?·7·


· · · · ··       MR. BAXTER:··I was just going to say that would·8·


· ·give time to also have Jennifer run the transient model·9·


· ·runs and provide that information, so I think that10·


· ·could be taking place in tandem.11·


· · · · ··       THE HEARING OFFICER:··I'm not sure she told me12·


· ·she could have it done in a week, but --13·


· · · · ··       MS. SUKOW:··I think I told you two weeks.··And14·


· ·part of the reason for that is we usually do run an15·


· ·internal QA check.··So Allan will make a run, too, and16·


· ·discuss the time conflicts.17·


· · · · ··       THE HEARING OFFICER:··We may not have it out by18·


· ·then.··But I guess I want to have the benefit of the19·


· ·briefs before I issue a decision.··So -- and I may have20·


· ·that earlier or later.··I'm not sure I can tie -- given21·


· ·what Jennifer has said, and staff time and Allan22·


· ·Wylie's availability or unavailability.··We'll get it23·


· ·done as soon as we can.··But one week to brief.24·


· · · · ··       MR. MAY:··One week simultaneous with no reply, I25·
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· ·understand?·1·


· · · · ··       THE HEARING OFFICER:··Yeah.··Yeah.··We need to·2·


· ·have -- I just can't extend the time frame out.··This·3·


· ·is number one priority for me and writing a decision·4·


· ·and giving the parties, those water users out there,·5·


· ·some -- a decision that creates certainty.·6·


· · · · · · · ·            Okay.··Anything else?·7·


· · · · · · · ·            Thanks for the help of everyone.··The·8·


· ·record will close.··As I said, we'll work diligently on·9·


· ·a decision.10·


· · · · · · · ·            (Hearing concluded at 2:30 p.m.)11·
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· · · ··       and Desist Order25·
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· · · · · · · · ··                 I N D E X (Continued)·1·
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· · · · · · · · · · ·                    E X H I B I T S·4·


·NO.· · · · · · · · · · · · · · · · · ··MARKED··RECEIVED·5·


·1098 - Consent Order and Agreement· · · ·671· · ··671·6·
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· · · ··       to Stay Curtailment·8·


·2020· · · · · · · · · · · · · · · · · · ·***· · ··644·9·


·2032· · · · · · · · · · · · · · · · · · ·***· · ··53710·


·2069· · · · · · · · · · · · · · · · · · ·***· · ··69211·


·2071· · · · · · · · · · · · · · · · · · ·***· · ··68812·


·2073· · · · · · · · · · · · · · · · · · ·***· · ··68913·


·2075· · · · · · · · · · · · · · · · · · ·***· · ··70014·


·3000 - CD containing PVC pipe flow· · · ·726· · ··***15·


· · · ··       data16·


·3001 - CD regarding previous· · · · · · ·726· · ··***17·


· · · ··       activities conducted by IGWA18·


· · · ··       and Southwest Irrigation19·


· · · ··       District from 2005-201020·


·3002 - Ariel photograph· · · · · · · · ··726· · ··***21·


·4000 - Written testimony of Gary· · · · ·730· · ··73022·


· · · ··       Lemmon23·


·24·


·25·
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· · · ··       THE HEARING OFFICER:··We're on the record.·1·


· · · ··       MR. HAEMMERLE:··During the testimony of Butch·2·


·Morris, I referred to Exhibit 2032, which is the·3·


·memorandum of agreement between Butch and North Snake·4·


·Groundwater District.·5·


· · · · · · ·            Previously it was admitted, one of your·6·


·exhibits, but I'd like to offer 2032.··It's easier to·7·


·follow.·8·


· · · ··       MR. RANDY BUDGE:··No objection.·9·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?10·


· · · ··       MR. LEMMON:··That's fine.11·


· · · ··       THE HEARING OFFICER:··Document marked as12·


·Exhibit 2032 is received into evidence.13·


· · · · · · ·            (Exhibit 2032 received.)14·


· · · ··       THE HEARING OFFICER:··Just the single exhibit,15·


·Mr. Haemmerle?16·


· · · ··       MR. HAEMMERLE:··That's it.··Thank you.17·


· · · ··       THE HEARING OFFICER:··Thanks.18·


· · · · · · ·            Okay.··Cross-examination, Mr. May?19·


· · · ··       MR. MAY:··If I can come over here and adjust the20·


·lights.21·


· · · ··       THE HEARING OFFICER:··Yeah.22·


·///23·


·///24·


·///25·
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· · · · · · · · ··                 CHARLES M. BRENDECKE,·1·


·having been called as a witness by IGWA and previously·2·


·duly sworn to tell the truth relating to said cause,·3·


·testified as follows:·4·


··5·


· · · · · · · · · ··                   CROSS-EXAMINATION·6·


·BY MR. MAY:·7·


· · · ··       Q.· ·Good morning, Dr. Brendecke.·8·


· · · ··       A.· ·Good morning, Mr. May.·9·


· · · ··       Q.· ·Justin May on behalf of Rangen.10·


· · · · · · ·            Dr. Brendecke, have you had a chance to11·


·review the Director's order in this matter?··Have you12·


·seen the order that was issued in Rangen's delivery13·


·call?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·I'm going to show you a page of that order.16·


·For those who are flipping, it's the 42nd page of the17·


·actual exhibit.··And it is page 42 in the order,18·


·Exhibit No. 2042.19·


· · · · · · ·            Dr. Brendecke, if you'll look here in the20·


·Director's order, the second sentence of what we've got21·


·here, which is the last paragraph in the order,22·


·discussing a mitigation plan to be filed in this case.23·


· · · · · · ·            Do you see the beginning of that second24·


·sentence says "The mitigation plan must provide25·
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·simulated steady-state benefits of 9.1 cfs to the·1·


·Curren Tunnel"?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·Okay.··And with regard to that portion of·4·


·the order, to the simulated steady-state benefits to·5·


·the Curren Tunnel, it would be my understanding that·6·


·Ms. Sukow has prepared what we've looked at before,·7·


·which is Exhibit 1025 outlining what the steady-state·8·


·benefits would be of the items proposed in the plan.·9·


· · · · · · ·            Is that your understanding?10·


· · · ··       A.· ·The items proposed in IGWA's plan?11·


· · · ··       Q.· ·Yes.12·


· · · ··       A.· ·Well, these are steady-state benefits of13·


·conversions -- IGWA's conversions and CREP and14·


·Southwest recharge.··There are other aspects of the15·


·plan, but these are steady-state calculations for these16·


·three different years.17·


· · · ··       Q.· ·Right.··And those other aspects of the plan18·


·we will discuss.19·


· · · · · · ·            You're talking about the Sandy Pipeline and20·


·things like that?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·That would provide actual water direct flow23·


·to the tunnel; correct?24·


· · · ··       A.· ·Yes.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 540


· · · ··       Q.· ·Okay.··In terms of the steady-state·1·


·benefits that would be modeled, it's my understanding·2·


·that these are the items that IGWA is seeking credit·3·


·for.·4·


· · · · · · ·            Correct?·5·


· · · ··       A.· ·IGWA is seeking credit for these items,·6·


·yes.·7·


· · · ··       Q.· ·Okay.··And in terms of the items that are·8·


·modeled here, the CREP --·9·


· · · · · · ·            And if you'd blow that up maybe a little10·


·bit maybe you'd see it.11·


· · · · · · ·            But in terms of the items that are modeled12·


·here, the CREP, conversions, and the recharge that are13·


·modeled here, it's my understanding that you are14·


·comfortable with Ms. Sukow's calculation.15·


· · · ··       A.· ·Yes.··I don't at this point have any reason16·


·to dispute them.··I usually double-check things, but17·


·there hasn't been an opportunity.··And when I've done18·


·that in the past, the differences have been minor.19·


· · · ··       Q.· ·Okay.··And so recognizing that with regard20·


·to those steady-state benefits, for the years that are21·


·calculated here, if we go year by year, in 2011 the22·


·total benefit would be 1.7; in 2012, 2.1; and for 201323·


·it would be 1.7.··Is that correct?24·


· · · ··       A.· ·Yes, that's what she calculated.25·
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· · · ··       Q.· ·Okay.··And in terms -- so when we're·1·


·looking at the 9.1 cfs obligation at steady state, you·2·


·would agree with me that those items there do not get·3·


·there by themselves; correct?·4·


· · · ··       A.· ·That's correct.·5·


· · · ··       Q.· ·Okay.··And in addition to the somewhere·6·


·around 1.7 cfs credit for those existing items, is·7·


·there something else, just looking at the steady-state·8·


·calculation that IGWA is asking for credit for in·9·


·conversions, recharge, or CREP?10·


· · · ··       A.· ·Well, I've outlined the possibilities of11·


·some recharge benefits from Sandy Ponds and from other12·


·activities that IGWA has either done itself or13·


·participated in.14·


· · · ··       Q.· ·And those were --15·


· · · ··       A.· ·But those haven't been quantified16·


·precisely.17·


· · · ··       Q.· ·Sorry.··I didn't mean to talk over you.18·


· · · · · · ·            Those are the activities that you discussed19·


·yesterday with your exhibit, I believe it was 1095;20·


·correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Okay.··Other than those activities that23·


·we've got up here from Ms. Sukow and your Exhibit 1095,24·


·are there other activities in that nature that IGWA is25·
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·claiming credit for?·1·


· · · ··       A.· ·Well, the assignment of the water right on·2·


·Billingsley Creek could provide an immediate credit.·3·


· · · ··       Q.· ·Right.··And so that would be another one·4·


·that would provide direct flow.··I'm just trying to·5·


·talk about something that would have a modeled·6·


·steady-state benefit to the tunnel.·7·


· · · · · · ·            Was there something else within that first·8·


·category?·9·


· · · ··       A.· ·Not that I can think of at the moment.10·


· · · ··       Q.· ·Okay.··With regard to your Exhibit 1095 --11·


·I won't go back through that again in detail, but it's12·


·my understanding that with regard to the Sandy Ponds13·


·North Snake Groundwater District is the only member of14·


·IGWA that owns any water rights into the Sandy Pond.15·


· · · · · · ·            Is that correct?··Is that your16·


·understanding?17·


· · · ··       A.· ·I don't believe any of the other18·


·groundwater districts own shares in North Side.19·


· · · ··       Q.· ·And in terms of IGWA, that would be the20·


·only shares that are owned by anyone with regard to21·


·water going into the Sandy Pond?22·


· · · ··       A.· ·Well, it's the only ones that I've heard23·


·of.24·


· · · ··       Q.· ·Okay.··And it's -- would you -- it's your25·
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·understanding that that's 14 shares of water going into·1·


·the Sandy Ponds?·2·


· · · ··       A.· ·That's what I heard yesterday.·3·


· · · ··       Q.· ·Under the order, as we just discussed, the·4·


·order also allows an alternative where IGWA could·5·


·provide a mitigation plan to provide a direct flow to·6·


·the tunnel as well.·7·


· · · · · · ·            Is that your understanding?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·Okay.··And that also was an alternative10·


·9.1 cfs of water; correct?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Okay.··In terms of direct flow -- well,13·


·before we move on to that, I want to talk a little bit14·


·about the steady-state result.15·


· · · · · · ·            It's my understanding that IGWA is claiming16·


·credit for steady-state benefits for the activities17·


·that are noted here on -- or taken into account on18·


·Exhibit 1025.19·


· · · · · · ·            Correct?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·Okay.··Those activities are not consistent22·


·throughout the years, are they?··They vary?23·


· · · ··       A.· ·They vary a little bit from year to year.24·


·Not very much.25·
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· · · ··       Q.· ·The assumption of -- if I understand it·1·


·correctly, the assumption of a steady-state run is that·2·


·the inputs that you're putting into it occurred during·3·


·the entire steady-state period; correct?·4·


· · · ··       A.· ·In general a steady-state model run is one·5·


·in which there's complete equilibrium.·6·


· · · ··       Q.· ·Okay.··And so the assumptions, as I·7·


·understand it, with regard to these numbers -- the 1.7,·8·


·the 2.1, and 1.7 -- is that for each of those years the·9·


·activities that are calculated or put into the model10·


·would have occurred for the entire steady-state period;11·


·is that correct?12·


· · · ··       A.· ·Well, when you say "the entire steady-state13·


·period," it's not a period.··It's just an assumption14·


·of, well, how does this look at equilibrium.15·


· · · ··       Q.· ·Okay.··And so --16·


· · · ··       A.· ·Not really a period of time associated with17·


·it.18·


· · · ··       Q.· ·Okay.··And so it may not be a particular19·


·period of time.20·


· · · · · · ·            You run it until it reaches that21·


·equilibrium; correct?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·Okay.··And during the time period for which24·


·you run it -- whatever it is -- you're assuming that25·
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·these activities remain the same?·1·


· · · ··       A.· ·Yes, that they don't change.·2·


· · · ··       Q.· ·And in fact, they do change?··I mean that's·3·


·not true in this case that they don't change; is that·4·


·right?·5·


· · · ··       A.· ·They change slightly from year to year.·6·


· · · ··       Q.· ·Okay.··And they change enough that at least·7·


·for these years that were looked at you've got a·8·


·difference of 1.7 to 2.1 and back down to 1.7 within a·9·


·three-year period?10·


· · · ··       A.· ·Yeah.··When each of those years is viewed11·


·in isolation, you do get a slightly different number12·


·each year.13·


· · · ··       Q.· ·And a steady-state run does not tell us14·


·what would accrue this year, does it?15·


· · · ··       A.· ·No.··It says what would accrue in a state16·


·of complete equilibrium.17·


· · · ··       Q.· ·All right.··So at some point in the future,18·


·whenever you reach that steady state, you would get19·


·that amount of water?··It doesn't occur this year?20·


· · · ··       A.· ·It -- that number is not going -- well, I21·


·guess it depends on when things start.··I mean the22·


·conversions have been going on for quite a long time.23·


·We may well be near steady state with those effects at24·


·this point.25·
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· · · ··       Q.· ·And have you made any attempt to figure·1·


·that out?··Have you looked back to see which·2·


·conversions have lasted for a certain period of time?·3·


·Have you done any of that investigation?·4·


· · · ··       A.· ·No, I've not.··But I'm aware that the model·5·


·responds relatively quickly in this area.·6·


· · · ··       Q.· ·And I understand from your deposition that·7·


·you have made no attempt with regard to this particular·8·


·mitigation plan to make any determination of what would·9·


·show up in any given year.10·


· · · · · · ·            Correct?11·


· · · ··       A.· ·I have not done any modeling to predict12·


·when effects would show up.13·


· · · ··       Q.· ·And it would be my understanding that that14·


·would require some kind of transient run.15·


· · · · · · ·            Correct?16·


· · · ··       A.· ·Well, you know, the problem with doing a17·


·transient run is you have to make a lot of other18·


·assumptions about what's going to happen next year and19·


·the year after.20·


· · · ··       Q.· ·Right.··And we just don't know that right21·


·now; right?22·


· · · ··       A.· ·We don't know all of those things.23·


· · · ··       Q.· ·Okay.··And we don't know that in part24·


·because, as Mr. Carlquist testified earlier, that the25·
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·pumpers have indicated that they need to have the right·1·


·to turn their pumps back on; right?·2·


· · · ··       A.· ·On some conversions, the soft conversions,·3·


·I understand people can use their pumps if the surface·4·


·water supply is inadequate.·5·


· · · ··       Q.· ·And when you say "some conversions," it's·6·


·my understanding that all of the conversions are soft,·7·


·the vast majority of them?·8·


· · · ··       A.· ·I believe the vast majority of them are·9·


·soft conversions.10·


· · · ··       Q.· ·Okay.··And by "soft," you understand that11·


·to mean that they can turn their pumps back on if they12·


·feel that they need to?13·


· · · ··       A.· ·Yeah.··My understanding was it was sort of14·


·a last resort thing, from Mr. Carlquist's description.15·


· · · ··       Q.· ·Rangen doesn't have that option, do they?16·


· · · ··       A.· ·Turn pumps on?17·


· · · ··       Q.· ·Right.18·


· · · ··       A.· ·Well, they don't have a well.19·


· · · ··       Q.· ·Right.··They don't --20·


· · · ··       A.· ·They certainly could have a well.21·


· · · ··       Q.· ·But they don't have the water coming out of22·


·the Curren Tunnel, and they can't just decide, Hey,23·


·wait, the water that's from this mitigation plan isn't24·


·there so we're going to do something else.25·
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· · · · · · ·            The water isn't there; right?·1·


· · · ··       A.· ·There's water in Billingsley Creek that·2·


·could be made available pretty quickly.·3·


· · · ··       Q.· ·Okay.··So with regard to this particular·4·


·plan, do you have a contingency plan that you've·5·


·created for getting the water to Rangen?··If the·6·


·pumpers decide to turn the water back on, do you have a·7·


·contingency plan for that?·8·


· · · ··       A.· ·Well, I believe that the soft conversions·9·


·that have occurred historically have probably reflected10·


·some degree of groundwater use.··And Ms. Yenter11·


·testified that she accounts for that in figuring out12·


·the credit.··So I think these credits account for some13·


·amount of that that has occurred historically.··I don't14·


·have any reason to think it would be any different in15·


·the future.16·


· · · ··       Q.· ·And you're willing to let Rangen take that17·


·risk?18·


· · · ··       A.· ·Well, our -- I believe IGWA's mitigation19·


·plan intends to fully comply with the order and provide20·


·the 9.1 cfs, either through activities that benefit the21·


·aquifer or by direct flow, in some combination thereof.22·


· · · ··       Q.· ·And we've talked about the activities that23·


·benefit the aquifer.24·


· · · · · · ·            And the activities that benefit the aquifer25·
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·that you're aware of do not amount to 9.1 cfs; correct?·1·


· · · ··       A.· ·Well, these certainly don't --·2·


· · · ··       Q.· ·Well, we've talked --·3·


· · · ··       A.· ·-- the ones that are simulated here.·4·


· · · ··       Q.· ·Okay.··And you've indicated that there·5·


·aren't any others simulated in terms of the aquifer?·6·


· · · ··       A.· ·Not in this analysis of Ms. Sukow's, no.·7·


· · · ··       Q.· ·Okay.··And where is the other analysis?·8·


· · · ··       A.· ·There are -- there are other activities·9·


·that have gone on that have benefited the aquifer that10·


·probably have benefits to Rangen.11·


· · · ··       Q.· ·Okay.··And you've attempted to quantify12·


·those, I believe, in your Exhibit 1095?13·


· · · ··       A.· ·My Exhibit 1095 was meant to just get an14·


·idea of what the possible order of magnitude of those15·


·benefits might be.16·


· · · ··       Q.· ·And the --17·


· · · ··       A.· ·It's not a precise quantification.18·


· · · ··       Q.· ·And the order of magnitude is significantly19·


·less than 9.1?20·


· · · ··       A.· ·It is less than 9.1.21·


· · · ··       Q.· ·Let's talk about some of the alternatives22·


·that you -- that the plan proposes for to get direct23·


·water to Rangen.24·


· · · · · · ·            The first one I'd like to talk about is you25·
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·had some comments with regard to the Sandy Pipeline.·1·


· · · ··       A.· ·I probably mentioned it.·2·


· · · ··       Q.· ·Okay.··With regard to the Sandy Pipeline,·3·


·IGWA's seeking some direct flow credit for the Sandy·4·


·Pipeline.··And as I understand it, the reasoning from·5·


·IGWA is that Mr. Morris has rights in the Curren Tunnel·6·


·for irrigation, IGWA is -- the Sandy Pipeline exists,·7·


·and Mr. Morris is taking some water from the Sandy·8·


·Pipeline so he's not taking that water from the Curren·9·


·Tunnel.10·


· · · · · · ·            That's correct?··Right?··That's their11·


·reasoning?12·


· · · ··       A.· ·Yes, it's a -- it's a project that reduces13·


·competing diversions at the Curren Tunnel.14·


· · · ··       Q.· ·And in terms of benefit, of direct flow15·


·benefit to Rangen, there's a number of limitations on16·


·what IGWA is seeking for credit.17·


· · · · · · ·            The first of those would be the amount of18·


·water that's actually available at the tunnel; correct?19·


· · · ··       A.· ·Yes, the physical discharge at the tunnel.20·


· · · ··       Q.· ·Right.··So in terms of these limits, we're21·


·looking at the lesser of the physical water available22·


·at the tunnel, and also the amount of water, as I would23·


·understand it, that the farmers could actually take24·


·legally; correct?25·
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· · · ··       A.· ·At the tunnel?·1·


· · · ··       Q.· ·Yes.·2·


· · · ··       A.· ·Yes, that's a potential limitation.··That·3·


·doesn't sound, from the testimony I've heard, like it·4·


·occurs very often.·5·


· · · ··       Q.· ·Okay.··And the potential limitations there·6·


·would be when those water rights in the tunnel are·7·


·actually in priority; correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And you've heard the testimony of Mr. Erwin10·


·with regard to the required flows in the Curren Ditch,11·


·potentially Billingsley Creek.12·


· · · · · · ·            And to the extent that those rights are out13·


·of priority, there would be no credit for IGWA;14·


·correct?15·


· · · ··       A.· ·I think I heard Mr. Erwin say that there16·


·are rights to 15 cfs in the Curren Ditch that are17·


·senior to the irrigation rights at the tunnel, and have18·


·at least the theoretical potential to call out those19·


·rights at the tunnel.20·


· · · ··       Q.· ·Right.··And to the extent that that call21·


·exists there, that would be another limitation on22·


·IGWA's credit; correct?23·


· · · ··       A.· ·Yes.··Now, it's certainly possible, I24·


·think, for that call to be removed by delivering water25·
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·into the Curren Ditch by the pipeline.·1·


· · · ··       Q.· ·And that water is only available -- or·2·


·excuse me, the Curren Ditch rights are irrigation·3·


·rights; correct?·4·


· · · ··       A.· ·That's my understanding.·5·


· · · ··       Q.· ·The rights, at least, that we're talking·6·


·about for Mr. Morris.·7·


· · · ··       A.· ·There may be some irrigation -- some·8·


·year-round rights in the ditch.·9·


· · · ··       Q.· ·The rights that we're discussing with10·


·regard to Mr. Morris are irrigation rights; correct?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·And those rights have a period of use that13·


·is not year-round; correct?14·


· · · ··       A.· ·I believe there were some stock rights at15·


·the mouth of the tunnel that are year-round, but the16·


·majority of them are irrigation rights.17·


· · · ··       Q.· ·And to the extent that they are irrigation,18·


·they are not available all year round?19·


· · · ··       A.· ·Those irrigation rights would not be20·


·available year-round.21·


· · · ··       Q.· ·And they would be limited to any amount of22·


·water that was actually delivered to Mr. Morris,23·


·correct, in terms of a limitation on credit?24·


· · · ··       A.· ·I'm not sure what you mean by "delivered to25·
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·Mr. Morris."·1·


· · · ··       Q.· ·Well, any water that's delivered through·2·


·the Sandy Pipeline to Mr. Morris, that would provide·3·


·another upper bound on what credit they could receive;·4·


·correct?·5·


· · · ··       A.· ·Well, the concept is that Mr. Morris would·6·


·be diverting water from the Sandy Pipeline that he·7·


·would otherwise divert from the tunnel.··So if he·8·


·diverted less from the Sandy Pipeline, he -- perhaps he·9·


·could still divert from the tunnel.10·


· · · ··       Q.· ·Looking at the further proposals that11·


·you've made, there's a number of proposals that you've12·


·addressed that are conceptual proposals that you've13·


·provided some kind of conceptual idea for, beginning14·


·with the cleaning of the tunnel; is that correct?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Okay.··And with regard to cleaning the17·


·tunnel, what do you mean by "clean the tunnel"?18·


· · · ··       A.· ·Ensuring that there aren't any obstructions19·


·or collapses in there that cause water to not appear at20·


·the mouth of the tunnel and into the farmer's box21·


·collection system, if you will.22·


· · · ··       Q.· ·Are you aware of any such obstructions?23·


· · · ··       A.· ·Well, I'm aware that periodically there's24·


·debris build-up upstream of the corrugated pipe.··I25·
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·don't know the degree to which this causes flows to be·1·


·diverted away from the normal outlet at the tunnel.·2·


· · · · · · ·            I do know the tunnel is unlined above the·3·


·corrugated pipe.··There's certainly a possibility that·4·


·there has been over time collapse of various parts of·5·


·the tunnel.··And the tunnel could conceivably be·6·


·extended.··I mean the hole was put into the side of the·7·


·cliff to find water, and they found it.··And if they·8·


·went farther, they might well find more.·9·


· · · ··       Q.· ·And you've done no investigation to10·


·determine how much that might be?11·


· · · ··       A.· ·No.12·


· · · ··       Q.· ·Or what the results of such an extension13·


·would be in terms of other water users?14·


· · · ··       A.· ·No.··We talked a little bit about how you15·


·might try to estimate that yesterday.16·


· · · ··       Q.· ·And that really goes into your conceptual17·


·plan with regard to a horizontal well, correct,18·


·drilling a horizontal well somewhere?19·


· · · ··       A.· ·Well, the horizontal well would presumably20·


·be somewhere beneath the existing tunnel.21·


· · · ··       Q.· ·Okay.··And it would carry some of the same22·


·risks as extending the tunnel for other water users;23·


·correct?24·


· · · ··       A.· ·I'm not sure what risks you're talking25·
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·about.·1·


· · · ··       Q.· ·Okay.··When you were discussing the·2·


·horizontal well, you indicated that one of the primary·3·


·ways that you could test it would be to just do it,·4·


·correct, just drill it and see what happens?·5·


· · · ··       A.· ·Well, I think it would be more prudent to·6·


·put in some test holes up on the rim to -- so you had a·7·


·better idea of what direction you wanted to go.·8·


· · · ··       Q.· ·Okay.··And those test wells, the purpose·9·


·you said would be to decide which direction you want to10·


·go?11·


· · · ··       A.· ·Right.12·


· · · ··       Q.· ·Okay.··And would you do anything to try and13·


·evaluate the risks to other -- other users of water14·


·around the Curren Tunnel?15·


· · · ··       A.· ·That might be a condition that the Director16·


·would put on that kind of a scheme.17·


· · · ··       Q.· ·Now, I understand that you yourself did not18·


·do any kind of investigation with regard to a19·


·horizontal well.··And in fact, you had reviewed a20·


·report that was done by Mr. Petrich, Christian Petrich.21·


· · · · · · ·            Do you recall that, in SPF?22·


· · · ··       A.· ·It was done by SPF.··I don't know exactly23·


·how they divided the responsibilities for it.24·


· · · ··       Q.· ·Do you know who Christian Petrich provided25·
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·that report for?·1·


· · · ··       A.· ·I believe he provided the report for·2·


·Rangen.·3·


· · · ··       Q.· ·Right.··And so this is a draft of a·4·


·memorandum to Rangen when Rangen was seeking to try and·5·


·find some opportunities to get water; correct?·6·


· · · ··       A.· ·That's my understanding.·7·


· · · ··       Q.· ·And Mr. Petrich was identifying one of·8·


·those, and indicated that a horizontal well might be·9·


·one option.10·


· · · · · · ·            And that's -- this is what you were relying11·


·upon, substantial part, with regard to your testimony12·


·that a horizontal well would result in additional13·


·water; correct?14·


· · · ··       A.· ·Yes.··And it just makes hydraulic sense15·


·also that another well or tunnel beneath the existing16·


·one would draw more water from the aquifer.17·


· · · ··       Q.· ·I'm going to point you to the -- I've18·


·pulled up page 6 of this exhibit, and the last page19·


·here.20·


· · · · · · ·            And you'll see here Mr. Petrich is saying,21·


·"A horizontal well could result in substantial increase22·


·in flow to the Rangen facility"; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··"However, this flow will likely25·
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·decrease current discharge to the Curren Tunnel, to·1·


·other springs in the vicinity of the Curren Tunnel, and·2·


·possibly to wells located on the rim above the Curren·3·


·Tunnel."·4·


· · · · · · ·            Do you agree that those would be concerns·5·


·when drilling a horizontal well below the Curren·6·


·Tunnel?·7·


· · · ··       A.· ·I think those are possibilities.··If the·8·


·objective here is to extract more water from the·9·


·aquifer than is presently discharging at the tunnel,10·


·that water will have to come from somewhere.11·


· · · ··       Q.· ·Right.··And so it's almost certain to do12·


·precisely what Mr. Petrich was worried about here?13·


· · · ··       A.· ·I think it's certainly a possibility.··It's14·


·something that, you know, we could examine with the15·


·groundwater model, for example.16·


· · · ··       Q.· ·And you have not done that?17·


· · · ··       A.· ·No.18·


· · · ··       Q.· ·One of the other conceptual plans or19·


·proposals that you had was what I'll call an20·


·over-the-rim proposal, to take some wells that are21·


·above the Rangen facility and pipe that water together22·


·and run it down the tunnel; correct?··Or run it down to23·


·the tunnel; correct?24·


· · · ··       A.· ·Yes, that's the basic concept.25·
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· · · ··       Q.· ·Okay.··And you looked at a number of wells,·1·


·I understand.··And I'm going to show you Deposition·2·


·Exhibit 1059, which I understand to be a list of the·3·


·wells that you looked at within a 2-mile radius.·4·


· · · · · · ·            Correct?·5·


· · · ··       A.· ·Yeah.·6·


· · · ··       Q.· ·Do you recognize that?·7·


· · · ··       A.· ·These are wells within 2 miles of the·8·


·tunnel outlet.·9·


· · · ··       Q.· ·Okay.··And I'm going to direct you to the10·


·column here that refers to the use volume on those11·


·water rights.··And I understand the significance for12·


·you of that column is that that's the maximum acre-feet13·


·that you indicate could be pumped from those wells.14·


· · · · · · ·            Correct?15·


· · · ··       A.· ·Yes.··Those are the water right volumetric16·


·limits --17·


· · · ··       Q.· ·Okay.18·


· · · ··       A.· ·-- where they existed.19·


· · · ··       Q.· ·And it's my understanding that that's20·


·significant because -- in your mind, because it shows21·


·8,008 acre-feet volume limitation, and that in order to22·


·get 9.1 cfs you would need approximately 7,000.23·


· · · ··       A.· ·A little under 7,000.24·


· · · ··       Q.· ·A little under 7-?25·
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· · · ··       A.· ·If you were trying to provide the full·1·


·9.1 cfs this way.·2·


· · · ··       Q.· ·So in order to accomplish an over-the-rim·3·


·plan, the conceptual plan that you've got, you would·4·


·need virtually all of these wells to be connected,·5·


·correct, in order to get 9.1 cfs?·6·


· · · ··       A.· ·If this was the only method of providing·7·


·mitigation.·8·


· · · ··       Q.· ·Do you know whether these volume·9·


·limitations that are here are simply the volume10·


·limitations off of the water rights, or are these the11·


·consumptive uses of these wells?12·


· · · ··       A.· ·These are numbers from the water rights.13·


· · · ··       Q.· ·Okay.··So the actual consumptive use for14·


·these wells would likely be less than that?15·


· · · ··       A.· ·It might be less, in some cases at least.16·


· · · ··       Q.· ·With regard to the wells that are listed17·


·here that you are proposing, it's my understanding that18·


·you have not spoken with any of these water-right19·


·holders.20·


· · · · · · ·            Correct?21·


· · · ··       A.· ·I have not personally spoken with any of22·


·them.23·


· · · ··       Q.· ·Do you know whether the proposal --24·


·assuming that you come up with it, do you know whether25·
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·the proposal would provide for these acres to be dried·1·


·up so that the water can be pumped, or would you be·2·


·planning on conversions from some kind of surface·3·


·water?·4·


· · · ··       A.· ·I don't know what the mix would be.··It·5·


·might well be a combination of those things.·6·


· · · ··       Q.· ·Have you had any conversations with, for·7·


·instance, North Side to try and see if water was·8·


·available to be able to do conversions?·9·


· · · ··       A.· ·Only general ones.10·


· · · ··       Q.· ·Okay.··And were you here for11·


·Mr. Carlquist's testimony indicating that he believes12·


·the North Side is at capacity with regard to13·


·conversions?14·


· · · ··       A.· ·I heard him say that.··I don't know where15·


·the bottlenecks are precisely in the conversion water16·


·delivery.17·


· · · ··       Q.· ·Okay.··And that would seem to be a big one18·


·towards getting an over-the-rim plan, wouldn't it, if19·


·you're looking for conversions, big bottleneck?20·


· · · ··       A.· ·It would depend on where it is.··These are21·


·all served by W -- laterals off the -- or conveyances22·


·offer the W Lateral.··I don't know if that's where the23·


·big bottlenecks are or if they're farther up in the24·


·system.25·
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· · · ··       Q.· ·I'd like to look at Exhibit 1053.·1·


·Exhibit 1053 I understand is a plan that was submitted·2·


·in the Clear Springs case.·3·


· · · · · · ·            Correct?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·How many -- how many wells were being·6·


·connected with regard to the Clear Springs case?·7·


· · · ··       A.· ·I think there were seven, seven or eight·8·


·wells.·9·


· · · ··       Q.· ·Okay.10·


· · · ··       A.· ·There were two alternatives.··There was one11·


·that involved seven or eight wells, and one that12·


·involved, I think, two or three wells.13·


· · · ··       Q.· ·And for those wells, do you know how many14·


·pages there are of documents here connected with the15·


·Exhibit 1053?16·


· · · ··       A.· ·I haven't counted.17·


· · · ··       Q.· ·Okay.··Would it surprise you -- and I'll go18·


·to what I believe to be the last page here.··Would it19·


·surprise you if there were 46 pages in this document?20·


· · · ··       A.· ·No, if you count all those schematics,21·


·things like that.22·


· · · ··       Q.· ·Okay.··Schematics of what would actually be23·


·done.24·


· · · · · · ·            You have not prepared something similar in25·
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·this case, have you?·1·


· · · ··       A.· ·No.··There was quite a bit more time·2·


·available to prepare this than we've had in this case.·3·


· · · ··       Q.· ·Turning your attention to the pump-back·4·


·system that you had -- at least had a conceptual plan·5·


·for.·6·


· · · · · · ·            With regard to that pump-back system, what·7·


·water would be -- where would you get the water to pump·8·


·back?··It's my understanding right now that Rangen has·9·


·rights in the Curren Tunnel which are flowing10·


·approximately 1 or 2 cfs.··Where would you get the11·


·water to pump back?12·


· · · ··       A.· ·Well, the groundwater districts have an13·


·application for a water right on Billingsley Creek.14·


·That could be pumped.··It could be pumped from the15·


·tail -- the effluent from existing raceways at Rangen.16·


· · · ··       Q.· ·Well, the existing raceways, again, that17·


·would require some other water to go into Rangen's18·


·facility to be used; correct?19·


· · · ··       A.· ·Well, that's why I mentioned the20·


·Billingsley Creek water.21·


· · · ··       Q.· ·In other words, the pump-back system by22·


·itself, at least as things currently stand, is really23·


·not going to provide much water for Rangen, unless one24·


·of the other conceptual plans were approved?25·
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· · · ··       A.· ·If the only water running through the·1·


·Rangen facility that can be pumped back is that which·2·


·can be obtained from the Curren Tunnel, it would·3·


·probably be difficult to make up the 9 cfs with that,·4·


·because I think the tunnel flows now are only a·5·


·few cfs.··Although I've heard of mixtures on the order·6·


·of 10 percent for pump-backs.·7·


· · · ··       MR. MAY:··Thank you.··That's all I've got.·8·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon,·9·


·cross-examination?10·


· · · ··       MR. LEMMON:··Yeah, I have a few questions I11·


·would like to ask.12·


·13·


· · · · · · · · · ··                   CROSS-EXAMINATION14·


·BY MR. LEMMON:15·


· · · ··       Q.· ·I believe yesterday you characterized that16·


·perhaps a horizontal well was one of the best options17·


·available to supplying water directly to Rangen's.18·


· · · · · · ·            Would that be your --19·


· · · ··       A.· ·I don't know if I'd characterized it as the20·


·best.21·


· · · ··       Q.· ·Okay.22·


· · · ··       A.· ·I don't remember that.··It's certainly one23·


·of the options.24·


· · · ··       Q.· ·I think you said perhaps it was the best25·
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·option.··But okay.·1·


· · · · · · ·            You've admitted or you've said that there·2·


·are some risk to other springs in the area by the use·3·


·of the horizontal well or extending the tunnel.·4·


· · · · · · ·            Could you describe how you see that --·5·


·either extending the tunnel or drilling the horizontal·6·


·well at Rangen's affecting local spring discharges.·7·


· · · ··       A.· ·Extending the tunnel or putting in a lower·8·


·horizontal well would -- if they resulted in an·9·


·increase in discharge, which would be the goal, of10·


·course, would tend to lower water tables in the11·


·immediate vicinity.12·


· · · · · · ·            That might have an effect on other nearby13·


·springs.··It might diminish somewhat the flow of other14·


·springs.··It might cause groundwater levels to decline15·


·slightly in the upstream area.··It would depend on the16·


·amount of additional water being extracted.··And these17·


·are the kinds of analyses that the groundwater model is18·


·designed to look at.19·


· · · ··       Q.· ·So it could affect other water right20·


·diverters in the area?21·


· · · ··       A.· ·It's possible.22·


· · · ··       Q.· ·Okay.··Do you know of other tunnels in the23·


·area?24·


· · · ··       A.· ·The Hoagland Tunnel is not far from Curren25·
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·Tunnel.·1·


· · · ··       Q.· ·Okay.·2·


· · · ··       A.· ·And I suspect there are others that I don't·3·


·know about.·4·


· · · ··       Q.· ·From personal experience, I can tell you·5·


·there are others.·6·


· · · · · · ·            Would it be then your recommendation if·7·


·those -- the owners of those tunnels are also impacted·8·


·and their supply goes down, would it be your·9·


·recommendation that they should lengthen or install10·


·horizontal wells at their locations?11·


· · · ··       A.· ·They -- should those decreases be material,12·


·there are probably a whole suite of methods that we'd13·


·have to look at to see how to keep people whole.··They14·


·involve the things you mentioned.··They may involve15·


·something else.16·


· · · ··       Q.· ·So the solution of Rangen's could lead us17·


·to problems at other diversion locations?18·


· · · ··       A.· ·Increasing the discharge from the aquifer19·


·at Rangen will cause lower water tables in the20·


·immediate vicinity.··It's hard to say how far those21·


·would be extended.··There were other aspects of the22·


·mitigation plan that would not have any of these23·


·effects.24·


· · · ··       Q.· ·So what would be one of those options that25·
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·wouldn't have these effects?·1·


· · · ··       A.· ·Well, the obvious one, the 800-pound·2·


·gorilla is the assignment of the Billingsley Creek·3·


·water right to Rangen.·4·


· · · ··       Q.· ·Okay.··If we take that one off the table,·5·


·then what else?·6·


· · · ··       A.· ·Increased recharge from Sandy Ponds, for·7·


·example.·8·


· · · ··       Q.· ·Okay.··What water right would you foresee·9·


·being used to extend the tunnel or drill a horizontal10·


·well at Rangen's?11·


· · · ··       A.· ·Well, in the SPF report, it was12·


·hypothesized that the Department would view these --13·


·could view these as well deepening efforts.14·


· · · ··       Q.· ·Okay.15·


· · · ··       A.· ·I don't know if that's the case or if a new16·


·application would be required.17·


· · · ··       Q.· ·I believe Rangen's water right has been18·


·viewed as a surface water right.··So that would, in my19·


·estimation, mean that they wouldn't be able to go for20·


·what would now be determined to be a groundwater right.21·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, you22·


·need to ask questions.··You're testifying now.23·


· · · ··       MR. LEMMON:··Okay.··Excuse me.24·


· · · ··       THE HEARING OFFICER:··Yeah.25·
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· · · ··       Q.· ·(BY MR. LEMMON):··Would it be your·1·


·understanding that a horizontal well would be viewed as·2·


·a groundwater -- or a -- yeah, a groundwater right?·3·


· · · ··       A.· ·I really can't say whether a new·4·


·application for a new water right would be required for·5·


·that or not.··That's sort of a legal question.·6·


· · · ··       MR. LEMMON:··Okay.·7·


· · · ··       MS. LEMMON:··Is there a contingency in your·8·


·mitigation plan should --·9·


· · · ··       THE HEARING OFFICER:··Let's have the questions10·


·funneled through one person.··I'm sorry, Linda.11·


· · · ··       MS. LEMMON:··That's okay.12·


· · · ··       Q.· ·(BY MR. LEMMON):··Okay.··Given the fact13·


·that you've said that there's a possibility of14·


·drilling -- if you drill a horizontal well or extend15·


·the tunnel at Rangen's, there's a possibility that it16·


·would affect other springs in the area, what would be17·


·the contingency plan to compensate those other18·


·diversions?19·


· · · ··       A.· ·It would be some combination, I presume, of20·


·the sorts of things that are in this plan.··Some21·


·similar combination.22·


· · · ··       Q.· ·Okay.··You've talked about -- let's go to23·


·the over-the-rim proposal.24·


· · · · · · ·            As an engineer what are your estimations of25·
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·the risk of failure of that system?·1·


· · · ··       A.· ·Do you mean like a mechanical failure of·2·


·the system?·3·


· · · ··       Q.· ·A mechanical failure.··A failure to deliver·4·


·the required water to Rangen's.·5·


· · · ··       A.· ·I think those can be made quite small.··The·6·


·plan that was developed for Snake River Farm had·7·


·emergency power, had generators that had automatic·8·


·switches on them.··It had more pumps plumbed into the·9·


·system that were needed to supply the required flow10·


·rates, and switching systems that would turn those11·


·pumps on if for some reason or another one went off.12·


·So I think the risks of mechanical failure were pretty13·


·small there.14·


· · · ··       Q.· ·So --15·


· · · ··       A.· ·I can't tell you a number .002 percent or16·


·something like that.17·


· · · ··       Q.· ·Okay.··What would be the proposal as far as18·


·responding to failures of the system?··In other words,19·


·who would respond and who would be the staff on call,20·


·or how would those failures be detected by the21·


·groundwater districts?22·


· · · ··       A.· ·Well, I presume there would have to be23·


·sufficient monitoring and telemetry on the system, if24·


·anything.··The goal would be to make the response25·
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·automatic, run by electronics and switching.·1·


· · · ··       Q.· ·So that adds more components that could·2·


·possibly fail?·3·


· · · ··       A.· ·Well, I guess there's the argument that the·4·


·more components you have, the more likely it is there's·5·


·going to be a failure someplace.··But on the other·6·


·hand, these components are all designed to operate·7·


·backup systems.·8·


· · · · · · ·            So I mean at what point do you have backups·9·


·for the backups for the backups?··I mean I don't know.10·


·It's kind of a -- just -- I can't -- maybe I'm not11·


·answering your question.12·


· · · ··       MR. LEMMON:··Yeah.··Okay.··That's all of my13·


·questions, I guess.14·


· · · ··       THE HEARING OFFICER:··Thank you, Mr. Lemmon.15·


·And I want to clarify at this point, you're16·


·representing yourself pro se.··And, Mr. Lemmon, you did17·


·a good job of asking questions.18·


· · · · · · ·            I just want to make sure, Linda, that you19·


·know --20·


· · · ··       MS. LEMMON:··I understand.21·


· · · ··       THE HEARING OFFICER:··-- if you want to take the22·


·lead in questioning and examining the witnesses, you're23·


·welcome to do that.··I just need to know -- what I24·


·don't want is a switching back and forth.25·
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· · · · · · ·            And some of that is for the sake of the·1·


·court reporter.··Some of it is for the sake of the·2·


·witness, because I think the witness -- I've been in·3·


·situations where two or three attorneys are asking me·4·


·questions all at the same time, and it's a·5·


·disconcerting situation to be in.··So it's as much for·6·


·order as anything.··So thanks for your patience.·7·


· · · · · · ·            Okay.··Mr. Budge, redirect?·8·


· · · ··       MR. TJ BUDGE:··Yeah.··Thank you, Director.··I·9·


·don't think this will take too long.10·


·11·


· · · · · · · · ··                 REDIRECT EXAMINATION12·


·BY MR. TJ BUDGE:13·


· · · ··       Q.· ·Dr. Brendecke, I just want to ask a few14·


·follow-up questions to clarify a few things.15·


· · · · · · ·            First, I want to talk about the16·


·availability of groundwater in the aquifer to support a17·


·horizontal well or an over-the-rim system.··Mr. May18·


·made a statement that water was not available to Rangen19·


·at the Curren Tunnel.··And I wanted to clarify some20·


·testimony that you provided yesterday.21·


· · · · · · ·            My recollection is that it was your opinion22·


·that there is an abundant groundwater supply23·


·available --24·


· · · ··       MR. MAY:··Objection.··Leading.25·
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· · · ··       Q.· ·(BY MR. TJ BUDGE):··-- just east of Rangen;·1·


·is that correct?·2·


· · · ··       THE HEARING OFFICER:··Okay.··We have an·3·


·objection.·4·


· · · ··       MR. MAY:··Yes.··Objection.··It's leading.·5·


· · · ··       THE HEARING OFFICER:··This is redirect.··He's·6·


·trying to characterize Brendecke's testimony.·7·


·Brendecke can state whether it's correct or not.·8·


· · · · · · ·            So overruled.·9·


· · · · · · ·            Mr. Brendecke.10·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, did you11·


·testify yesterday that there is a robust groundwater12·


·supply in the vicinity of Rangen?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And you testified yesterday that should the15·


·Director authorize development of a horizontal well or16·


·an over-the-rim system you believe there was adequate17·


·water in the aquifer to operate such a system?18·


· · · ··       A.· ·Yes, I believe there is.19·


· · · ··       Q.· ·And you recall testifying yesterday about a20·


·table that you had put together of groundwater rights21·


·in the vicinity of Rangen that could be used for an22·


·over-the-rim system?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Are you aware that Rangen itself owns some25·
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·land above the rim just east of its aquaculture·1·


·facility?·2·


· · · ··       A.· ·Only because of looking at maps prepared by·3·


·others.··It looks like there's some land that Rangen·4·


·owns above the rim.·5·


· · · ··       Q.· ·Would you mind turning to Exhibit 1059.·6·


· · · ··       A.· ·I have it.·7·


· · · ··       Q.· ·This is the table of water rights within·8·


·2 miles of the Rangen hatchery; is that right?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·There was some discussion earlier about --11·


·or at least an inference made by Mr. May that to use12·


·these water rights for an over-the-rim system you would13·


·have to actually interconnect every well that's14·


·presently used to deliver these water rights.15·


· · · · · · ·            Do you recall that suggestion?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·I assume you're familiar with what we call18·


·in Idaho a water-right transfer, which could be used to19·


·change points of diversion or places of use of water20·


·rights?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Wouldn't you agree that whatever number of23·


·these water rights were necessary to meet a mitigation24·


·obligation over the rim a water-right transfer25·
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·application could be filed to consolidate the points of·1·


·diversion to a handful of points of diversion similar·2·


·to what was proposed in the Snake River Farms plan?·3·


· · · ··       MR. MAY:··Objection.··He's just testifying.·4·


· · · ··       THE HEARING OFFICER:··Overruled.·5·


· · · · · · ·            Go ahead.·6·


· · · ··       MR. TJ BUDGE:··Typically, on redirect you're·7·


·allowed to lead the witness.·8·


· · · ··       Q.· ·To rephrase the question, would you agree·9·


·that a water-right transfer application can be filed,10·


·subject to Department approval, to consolidate a number11·


·of these water rights in a series of wells similar as12·


·was proposed in the Snake River Farms plan?13·


· · · ··       A.· ·Yes, I believe that's the case.14·


· · · ··       Q.· ·There was also questions to you about15·


·whether the groundwater users would convert all of this16·


·land to surface water.17·


· · · · · · ·            And I understood your testimony to be that18·


·they may or they may in part; is that correct?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·They could also purchase some of this land21·


·if that made economic sense?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·I want to point to one of the water rights24·


·on this table in 1059.··It's water right 36-8048 in the25·
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·name of Rangen, Inc.·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·You'll see that it authorized a diversion·3·


·volume of 80 acre-feet --·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·-- annually.·6·


· · · · · · ·            You testified that if a horizontal well·7·


·were installed it may have an effect on groundwater·8·


·levels in this area; is that correct?·9·


· · · ··       A.· ·It might, yeah.10·


· · · ··       Q.· ·And would you agree that the use of water11·


·from any of these wells would have effect on12·


·groundwater levels in the area?13·


· · · ··       A.· ·It would.14·


· · · ··       Q.· ·And if Rangen is using its water right, it15·


·would also have an effect to lower the groundwater16·


·level in this area?17·


· · · ··       A.· ·It would.18·


· · · ··       Q.· ·And so in that sense Rangen has -- it's19·


·been using its water right, been contributing to its20·


·own water decline?21·


· · · ··       MR. MAY:··Objection.··Objection.··Leading, and22·


·it's misleading him.··Objection.23·


· · · ··       THE HEARING OFFICER:··I guess my question is,24·


·Mr. Budge, what's the purpose for this inquiry?25·
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· · · ··       MR. TJ BUDGE:··To point out that Rangen has also·1·


·had the opportunity to deliver water over the rim.·2·


· · · ··       THE HEARING OFFICER:··But it has a water right.·3·


·Sustained.·4·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Dr. Brendecke, there·5·


·was some questioning about the backups utilized in an·6·


·over-the-rim delivery system.·7·


· · · · · · ·            Do you recall those questions by·8·


·Mr. Lemmon?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·You explained that in the Snake River Farms11·


·plan they had backup power and pumps and the like.12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Is it your opinion that backup facilities14·


·of that nature reasonably --15·


· · · ··       MR. MAY:··Objection.··It's redirect, and all16·


·he's doing is testifying for the witness.··It's17·


·inappropriate.··It's leading.18·


· · · ··       THE HEARING OFFICER:··No.··I think for the most19·


·part, Mr. May, Mr. Budge is asking Mr. Brendecke about20·


·his testimony, and his previous testimony, and21·


·reiterating it.··And so Mr. Brendecke can qualify his22·


·statements.23·


· · · · · · ·            Overruled.24·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Was your testimony25·
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·that, in your opinion, backup devices of that nature·1·


·adequately or reasonably protect against system·2·


·failure?·3·


· · · ··       A.· ·I believe they did, yes.·4·


· · · ··       Q.· ·Could similar backup measures be included·5·


·on a pump-back system?·6·


· · · ··       A.· ·Of course.·7·


· · · ··       Q.· ·In fact, isn't it true that any water·8·


·delivery system has a risk of failure?··For example, a·9·


·piping system, a ditch system, a canal system, any of10·


·those can fail by accident?11·


· · · ··       MR. MAY:··Objection.··Continuing.12·


· · · ··       THE HEARING OFFICER:··Overruled.13·


· · · ··       THE WITNESS:··All water delivery systems -- or14·


·all constructed water delivery systems have risks of15·


·failure.16·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··And so the risk of17·


·failure also exists with Rangen's current system of18·


·piping coming from the Curren Tunnel to the small19·


·raceways?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And the pipes between their raceways?22·


· · · ··       A.· ·Yes, they would.23·


· · · ··       Q.· ·So you would agree that it's not realistic24·


·to construct any water delivery system that is25·
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·100 percent immune from a risk of failure?·1·


· · · ··       A.· ·I believe that's true.·2·


· · · ··       Q.· ·The best we can do is create a system that·3·


·minimizes that risk to a tolerable level?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And --·6·


· · · ··       A.· ·That's what backups are for.·7·


· · · ··       Q.· ·And in your opinion, there are backups and·8·


·redundancies available to minimize that risk for a·9·


·pump-back or an over-the-rim system to a reasonable10·


·level?11·


· · · ··       A.· ·I believe so.12·


· · · ··       Q.· ·Let me back up just briefly to the13·


·discussion about the challenge of delivering the full14·


·9.1 cfs to Rangen in an over-the-rim system.15·


· · · · · · ·            I presume you would agree that that would16·


·be an expensive option for the groundwater users?17·


· · · ··       A.· ·It would be.18·


· · · ··       Q.· ·Would you characterize that as their19·


·mitigation alternative of last resort, most likely?20·


· · · ··       MR. MAY:··Objection.··He's just testifying.21·


· · · ··       THE HEARING OFFICER:··Sustained.··The question,22·


·I think, can be posed in a different way, Mr. Budge.23·


· · · ··       MR. TJ BUDGE:··Yeah.24·


· · · ··       Q.· ·Would the groundwater users -- in your25·
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·view, would it make sense for them to limit the·1·


·capacity of an over-the-rim system to the minimum·2·


·amount of water needed to meet their mitigation·3·


·obligation?··For example, if they received credit for·4·


·conversions, CREP, or other activities, wouldn't you·5·


·expect those would be taken into account, and then the·6·


·over-the-rim system would be designed simply to make up·7·


·the shortfall to meet the full 9.1 obligation?·8·


· · · ··       A.· ·I think that would be the most·9·


·cost-effective thing to do.10·


· · · ··       Q.· ·Okay.··Just -- and then one last question11·


·about the feasibility of a pump-back system.··My12·


·understanding of the question asked by Mr. May and your13·


·testimony is that if Rangen's water use was limited14·


·strictly to water discharging from the tunnel it may be15·


·difficult to provide the full 9.1 cfs by recirculating16·


·that Curren Tunnel discharge.17·


· · · ··       A.· ·Yes, it would be driven, to some degree, by18·


·water quality and constraints and the like.··Might19·


·require some oxygenation equipment.20·


· · · ··       Q.· ·If Rangen was allowed to use Billingsley21·


·Creek water, either by an assignment of the Groundwater22·


·District's permit or by them obtaining their own water23·


·right permit, that would provide a significant24·


·additional water supply for use in the facility; is25·
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·that correct?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And a pump-back system then would be much·3·


·more feasible with that Billingsley Creek water·4·


·available?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       MR. TJ BUDGE:··I have no further questions.·7·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,·8·


·Mr. Budge.·9·


· · · · · · ·            Recross, Mr. May?10·


· · · ··       MR. MAY:··No, thank you.11·


· · · ··       THE HEARING OFFICER:··Recross, Mr. Lemmon?12·


· · · ··       MR. LEMMON:··No.13·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you,14·


·Dr. Brendecke.15·


· · · ··       THE WITNESS:··Thank you.16·


· · · ··       THE HEARING OFFICER:··Does IGWA have additional17·


·witnesses it wants to call?18·


· · · ··       MR. TJ BUDGE:··Yeah.19·


· · · ··       MR. RANDY BUDGE:··Yes, we do.··We call Wayne20·


·Courtney as an adverse witness.21·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Courtney, if22·


·you'll come forward, please.··Raise your right hand.23·


·///24·


·///25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 580


· · · · · · · · · · ·                    WAYNE COURTNEY,·1·


·having been called as a witness by IGWA and duly sworn·2·


·to tell the truth relating to said cause, testified as·3·


·follows:·4·


··5·


· · · ··       THE HEARING OFFICER:··Okay.··Thank you.··And·6·


·please be seated.·7·


· · · · · · ·            And you are being called as an adverse·8·


·witness, so the nature of questioning may be a little·9·


·different than what you've heard at least on direct10·


·examination.··And as an adverse witness, it will11·


·resemble more the nature of cross-examination.··So I12·


·just wanted to prepare you.13·


· · · ··       THE WITNESS:··Okay.14·


· · · ··       THE HEARING OFFICER:··Very good.15·


· · · · · · ·            Mr. Budge, Randy, are you examining?16·


· · · ··       MR. RANDY BUDGE:··Thank you.17·


· · · · · · ·            One matter, we would ask that the Director18·


·take judicial notice of the January 31st, 201419·


·cease-and-desist order issued, as well as the20·


·March 7th, '14 consent order and agreement with Rangen.21·


· · · ··       MR. HAEMMERLE:··I would object to that,22·


·Director.··That is a whole separate proceeding.··I23·


·think that's been stated repeatedly.··I don't think24·


·that cease-and-desist order is in any way relevant to25·
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·this proceeding.··I object.·1·


· · · ··       MR. RANDY BUDGE:··If I could respond briefly.·2·


· · · ··       THE HEARING OFFICER:··Sure.·3·


· · · ··       MR. RANDY BUDGE:··We've already admitted into·4·


·evidence a number of orders.··Exhibit 1004 is the·5·


·mitigation plan in a prior proceeding.··1005 is a·6·


·mitigation plan order granting credits for CREP·7·


·conversion recharge.··1020 is an order approving our·8·


·Snake River Farms over-the-rim mitigation plan.·9·


· · · · · · ·            And the reason this is particularly10·


·relevant is we have mitigation proposals here that11·


·directly relate to mitigating all material injury to12·


·Rangen.··Whether Rangen is injured will depend largely,13·


·in fact as far as the short term, on whether or not the14·


·cease-and-desist order remains in effect.··It may or15·


·may not according to the terms of the order.16·


· · · · · · ·            The order makes it clear that Rangen is17·


·illegally using water.··And by reason of that illegal18·


·use, it could be curtailed.··We're entitled to inquire19·


·into what impact that might have on their operation,20·


·because that will determine precisely the level of21·


·material injury which we have an obligation to22·


·mitigate.23·


· · · · · · ·            And our pending Application for Permit is24·


·intended exactly to do that.··We could replace any25·
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·water that Rangen may lose by reason of the·1·


·cease-and-desist order relating to a water right that·2·


·it does not have.·3·


· · · · · · ·            So for that reason, the proceedings are·4·


·interconnected, one leg of the body.·5·


· · · ··       THE HEARING OFFICER:··So let me just ask a·6·


·question, Mr. Budge.··Are you arguing that because·7·


·Rangen is now diverting water that, at least the·8·


·Director has determined it does not have a water right·9·


·for, that because of that diversion of water it is not10·


·materially injured?··Is that your argument?11·


· · · ··       MR. RANDY BUDGE:··What we're arguing is that we12·


·have an ability to mitigate that injury and any other13·


·relating to our mitigation plan water right permit.14·


·And they've opposed our effort to assign that permit to15·


·Rangen.··And so it's directly relevant to our plan and16·


·our mitigation, and whether we can prevent material17·


·injury to Rangen that they complain of.18·


· · · · · · ·            And we're simply asking judicial notice of19·


·those proceedings.··They've been the subject of a lot20·


·of discussion in the case.21·


· · · ··       THE HEARING OFFICER:··Well, Mr. Haemmerle, go22·


·ahead.··I'll hear you.23·


· · · ··       MR. HAEMMERLE:··Thank you, Director.24·


· · · · · · ·            This proceeding is not about material25·
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·injury.··That was decided in the prior call.··If you·1·


·recall, the proceedings on the cease and desist, we·2·


·showed up willing to cease on February 24th, and you·3·


·graciously allowed us to continue diversion, but·4·


·recognizing an order -- the diversion, according to·5·


·your order, is illegal and not authorized.··But you·6·


·have stayed that for a period of time.·7·


· · · · · · ·            Whether or not -- or how that relates to·8·


·the prior applications is completely unclear, and·9·


·there's no connection at all.··Those are separate10·


·proceedings.11·


· · · · · · ·            That's exactly what Mr. Budge wants to do,12·


·is claim that because of that cease-and-desist order13·


·we're not injured.··That's exactly what he's going to14·


·argue in this case.··And that is not the issue here.15·


· · · ··       THE HEARING OFFICER:··Okay.··In response,16·


·Mr. Budge, I will take notice of this document and the17·


·consent order that was signed, but -- because it is a18·


·Department document and everyone knows about it, but I19·


·question the relevancy of having this document in the20·


·record.21·


· · · · · · ·            And if you intend to examine Mr. Courtney22·


·at length about what's happening or any components of23·


·this, I probably would cut off the examination in short24·


·order.··Okay?25·
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· · · ··       MR. RANDY BUDGE:··That isn't my intent to ask·1·


·him how that came about.·2·


· · · ··       THE HEARING OFFICER:··Okay.·3·


· · · ··       MR. RANDY BUDGE:··The questions would only·4·


·relate to our efforts to mitigate injury and how that·5·


·cease-and-desist order might affect their operation.·6·


· · · ··       MR. HAEMMERLE:··It's Counsel's intent to argue·7·


·exactly that because of that order that he's not --·8·


·that Rangen is not injured.··That's exactly what he's·9·


·going to do.··And when he does it, I'm going to object.10·


· · · ··       THE HEARING OFFICER:··That's fine.··And just as11·


·a forwarning, I fail to see the relevancy of this12·


·document to the present proceedings.··I don't13·


·understand the relevance.14·


· · · ··       MR. RANDY BUDGE:··So the record's clear, the15·


·Hearing Officer's ruling is that judicial notice will16·


·be taken of both the cease-and-desist order of17·


·January 31st, 2014, as well as the -- I think you had18·


·in your hand the consent order and agreement that was19·


·signed by Rangen?20·


· · · ··       THE HEARING OFFICER:··That's correct.··And I was21·


·only referring to the consent order.··So thank you,22·


·Mr. Budge.23·


· · · · · · ·            Okay.··You may examine.24·


· · · ··       MR. RANDY BUDGE:··Thank you.25·
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· · · · · · · · · ·                  DIRECT EXAMINATION·1·


·BY MR. RANDY BUDGE:·2·


· · · ··       Q.· ·Morning, Mr. Courtney.·3·


· · · ··       A.· ·Good morning.·4·


· · · ··       Q.· ·I believe you're the vice president for·5·


·Rangen.·6·


· · · · · · ·            Is that correct?·7·


· · · ··       A.· ·Yes, I am.·8·


· · · ··       Q.· ·Do you also serve on the board of·9·


·directors?10·


· · · ··       A.· ·Yes, I do.11·


· · · ··       Q.· ·And how long have you been in that12·


·capacity?13·


· · · ··       A.· ·Since 1996.14·


· · · ··       Q.· ·On the board since 1996?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And how long have you been the vice17·


·president?18·


· · · ··       A.· ·Since 1996.19·


· · · ··       Q.· ·And do you serve under the direction and20·


·control of Christopher Rangen, who's the president?21·


· · · ··       A.· ·Yes, I do.22·


· · · ··       Q.· ·And have you participated in all aspects of23·


·the delivery call proceeding previously, as well as24·


·been present during the testimony the last three days25·
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·in this case?·1·


· · · ··       A.· ·I'm not sure of all of the activities of·2·


·the prior --·3·


· · · ··       Q.· ·Let me rephrase that.··I apologize.·4·


· · · · · · ·            You've been present in the courtroom the·5·


·last three days in this mitigation hearing; correct?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And were you not present and participate in·8·


·the original case dealing with the Rangen curtailment·9·


·request in May of last year?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·You testified in that proceeding?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And I believe you were present during all14·


·of the depositions that were taken in this proceeding?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Could you please turn to Exhibit 1079.17·


· · · · · · ·            And if you could pull that up, please,18·


·Justin, I'd appreciate it.19·


· · · · · · ·            Do you recognize Exhibit 1079 as a pleading20·


·filed in this case entitled "Rangen, Inc.'s Response to21·


·IGWA's First Set of Discovery Requests to Rangen"?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And if you'd turn to the last page, please.24·


·I believe that's a verification page.··And it states25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 587


·that you've read the Rangen responses, know the content·1·


·thereof and the facts stated you believe to be true;·2·


·correct?·3·


· · · ··       A.· ·Correct.·4·


· · · ··       Q.· ·Have you had an opportunity to review those·5·


·discovery responses of Rangen prior to your testimony·6·


·today?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·Is there any -- I realize we're kind of on·9·


·a short time frame in this case, and even though the10·


·discovery requests were to be deemed ongoing and could11·


·be amended, it didn't provide a lot of time for that.12·


·So let me just ask you this.13·


· · · · · · ·            Are there any changes that you're aware of14·


·from the answers you gave in those interrogatories that15·


·Rangen would assert differently if answered today?16·


· · · ··       A.· ·Can I read them real quick?17·


· · · ··       Q.· ·Yes.18·


· · · ··       A.· ·(Reviews.)19·


· · · · · · ·            There's a few items that came up during the20·


·depositions of the different individuals that we21·


·weren't aware of at the time that we responded to this.22·


·But other than that, it would stay the same.23·


· · · ··       Q.· ·Turn to page 3.24·


· · · · · · ·            And if you'd pull that up, please, Justin.25·
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· · · · · · ·            Mr. Courtney, Rangen's answers on page 3·1·


·pertain to a discovery request that basically asked·2·


·Rangen to describe precisely and in detail its·3·


·opposition to each mitigation proposal.··And then·4·


·Rangen's answers start on page 3.··And I have some·5·


·questions I wanted to ask you regarding those, if you·6·


·would, please.·7·


· · · ··       A.· ·Okay.·8·


· · · ··       Q.· ·So at the top of page 3, the first bullet,·9·


·if you could enlarge the last two sentences of that.10·


·Just the last two sentences.11·


· · · · · · ·            The first bullet deals with items 1A, B,12·


·and C of IGWA's mitigation plan, which was a requested13·


·credit for CREP, conversion, and recharge.14·


· · · · · · ·            Do you recall that?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And the first sentence of the response, it17·


·says, "Rangen doesn't have sufficient information to18·


·say whether it opposes the proposal set forth in 1A to19·


·1C."··And then if you turn to the last two sentences20·


·where Rangen gives further explanation, you'll see the21·


·second-to-the-last sentence, starting three lines up22·


·states, "Rangen also objects to mitigation credit for23·


·IGWA related to activity -- related to efforts24·


·undertaken or financed by others."25·
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· · · · · · ·            There's been evidence presented in this·1·


·case that IGWA pays for CREP program costs, but the·2·


·amount IGWA pays is a relatively small percentage of·3·


·those costs, not all.·4·


· · · · · · ·            Do you remember that testimony in this·5·


·case?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·So is it Rangen's position since IGWA does·8·


·not pay all of the costs of CREP that it should receive·9·


·no credit?10·


· · · ··       A.· ·I believe that IGWA should not receive11·


·credit for water that is not their water.··They were12·


·paying for some transportation costs, but it was not13·


·under their water.14·


· · · ··       Q.· ·Well, you may not have understood my15·


·question.··So let me re-ask it.··I'm talking16·


·specifically about the CREP program.17·


· · · · · · ·            Do you understand the CREP program is one18·


·that pays farmers not to pump their wells, and they19·


·essentially dry up their acres?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·So there's no water delivered to those22·


·farmers.··Their acres are dried up.23·


· · · · · · ·            Do you understand that part of the CREP24·


·program?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And IGWA paid several million dollars of·2·


·that CREP program, according to evidence in this case,·3·


·but that was only 1.3 percent of the total program·4·


·costs.··So the statement says that IGWA shouldn't get a·5·


·credit for costs financed by others.·6·


· · · · · · ·            So is it the position of Rangen that IGWA·7·


·should get no credit for CREP in this case because they·8·


·only paid 1.3 percent of the costs?·9·


· · · ··       A.· ·No, it is not our position on that.10·


· · · ··       Q.· ·What is your position?11·


· · · ··       A.· ·The CREP acres that were IGWA members that12·


·were set aside should -- as long as it's within the13·


·area of curtailment, not out to the east of the Great14·


·Rift or not within the -- it has to be within the trim15·


·line, they should get credit for that.16·


· · · ··       Q.· ·Okay.··So you've changed your position17·


·here, then, that IGWA had to finance all of the CREP18·


·money to get credit.19·


· · · · · · ·            You're basically now testifying, if I20·


·understand it, that as long as we're within the trim21·


·line we should get credit for the CREP program?22·


· · · ··       A.· ·That isn't changing that position, because23·


·that doesn't specifically -- that does not answer just24·


·to CREP.25·
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· · · ··       Q.· ·Well, this says you object to the credit·1·


·for efforts related -- financed by others.··And the·2·


·CREP program, all but 1.3 percent of the $258 million·3·


·expended, is paid by the federal government, not by·4·


·IGWA.·5·


· · · · · · ·            So I'm just trying to clarify, is Rangen·6·


·contending IGWA should only get 1.3 percent of the·7·


·credit resulting from CREP?·8·


· · · ··       A.· ·No.·9·


· · · ··       Q.· ·Or -- are you willing to agree that IGWA10·


·gets full credit for CREP, as the Director has ordered11·


·in other cases?12·


· · · ··       A.· ·Full credit, as long as the CREP acres are13·


·within the curtailment area.14·


· · · ··       Q.· ·Now, let's turn to the last sentence.··It15·


·says, "Rangen also objects to the mitigation credit for16·


·IGWA for temporary or nonpermanent changes."17·


· · · · · · ·            You've been present in the courtroom during18·


·testimony provided by a number of witnesses that the19·


·conversion acres are not permanent in nature, that they20·


·may change year to year.21·


· · · · · · ·            Do you understand that?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And are you also aware that those that are24·


·involved in the conversion program have soft25·
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·conversions that they can choose to turn their pumps·1·


·back on?··Did you hear that testimony?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·So is it Rangen's position when it states·4·


·you object to any temporary or nonpermanent changes,·5·


·that Rangen is unwilling to agree to any credit for·6·


·conversion acres because they are not permanent in·7·


·nature as Rangen requests here?·8·


· · · ··       A.· ·If they're to get credit for those·9·


·conversion acres, we would like to have an order that10·


·those conversion acres cannot be placed in -- under11·


·pumping during the time of the credit.12·


· · · ··       Q.· ·So unless they're permanent, you're going13·


·to object to any credit for CREP, which you state here?14·


·Are you changing your mind on that?15·


· · · ··       A.· ·For CREP or soft conversions?··I'm sorry.16·


· · · ··       Q.· ·For conversions.··You state here that17·


·you're not going to agree to any credit for conversions18·


·unless there are permanent changes, and you wouldn't19·


·agree to any credit for recharge unless it's permanent.20·


· · · · · · ·            So does that remain Rangen's position?··Yes21·


·or no?22·


· · · ··       A.· ·My position is that to receive the credit23·


·for that nonpumping credit, that the land should stay24·


·dry during the period of the credit.25·
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· · · ··       Q.· ·Not permanently?·1·


· · · ··       A.· ·Not permanently, but during the time of the·2·


·credit.·3·


· · · ··       Q.· ·I just wanted to clarify.··That's different·4·


·than your testimony here.··Let's turn to item 2.·5·


· · · · · · ·            Item 2 says that "Rangen opposes mitigation·6·


·credit for water delivered to Butch Morris"; is that·7·


·correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·The third bullet point says, "Rangen10·


·opposes mitigation credit for the assignment of water11·


·right application 36-16976."12·


· · · · · · ·            Rangen opposes that effort; correct?13·


· · · ··       A.· ·This one should not be a surprise to14·


·anybody at this time.15·


· · · ··       Q.· ·I didn't ask if it was a surprise.··I16·


·wanted to clarify.17·


· · · · · · ·            It remains Rangen's position that you18·


·oppose any credit by reason of the pending Application19·


·for Permit that IGWA has?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·Let's turn to the next page, if you would,22·


·item 4.23·


· · · · · · ·            Am I correct to assume because your counsel24·


·moved -- excuse me, because Rangen moved to dismiss the25·
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·fish replacement part of the plan that Rangen obviously·1·


·opposed that?··Correct?·2·


· · · ··       MR. HAEMMERLE:··I'm going to object, Director.·3·


·This violates your pretrial order.··There's a motion in·4·


·limine in place on numbers 4 and 5.··If the Director·5·


·recalls, those are not legal forms of mitigation.·6·


· · · ··       THE HEARING OFFICER:··Sustained.·7·


· · · · · · ·            Mr. Budge, I don't see a reason --·8·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Is it correct that·9·


·Rangen still opposes any effort by IGWA to improve the10·


·diversion structure in the Curren Tunnel?11·


· · · ··       A.· ·If there's to be cleaning in the tunnel,12·


·Rangen will do it.13·


· · · ··       Q.· ·So your answer would be yes, you oppose any14·


·effort by IGWA to deepen the tunnel, to lower the15·


·tunnel, or to widen the tunnel, any kind of an16·


·improvement would be proposed by Rangen; correct?17·


· · · ··       A.· ·That I would have to look at the details,18·


·and I would have to check with attorneys, our19·


·attorneys.20·


· · · ··       Q.· ·Okay.··But so far you basically have21·


·opposed -- according to item 6, you oppose any effort22·


·not done by Rangen to clean the tunnel, to improve the23·


·tunnel, or anything of that nature; correct?24·


· · · ··       A.· ·Well, No. 6 has to do with cleaning and25·
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·maintaining the tunnel.··It doesn't say anything about·1·


·deepening the tunnel.·2·


· · · ··       Q.· ·Well, I'm asking you that question.··Does·3·


·IGWA opposed -- excuse me.··Does Rangen oppose any·4·


·effort by IGWA to improve Rangen's point of diversion·5·


·at the Curren Tunnel which might involve deepening it,·6·


·lengthening the tunnel, or widening the tunnel?·7·


· · · ··       A.· ·For those -- for deepening, lengthening, or·8·


·widening the tunnel --·9·


· · · ··       Q.· ·Yes.10·


· · · ··       A.· ·-- I would have to check with our attorneys11·


·before I would be able to answer that.12·


· · · ··       Q.· ·So does Rangen allow its attorneys to make13·


·its decisions for you?14·


· · · ··       A.· ·I consult with them.15·


· · · ··       Q.· ·All right.··So you're not able to say16·


·whether or not -- you're the spokesman for Rangen, are17·


·you not?18·


· · · ··       A.· ·Yes, I am.19·


· · · ··       Q.· ·And you've been taking positions in20·


·opposition to every mitigation effort IGWA's proposed21·


·in this proceeding; correct?22·


· · · ··       A.· ·No.23·


· · · ··       Q.· ·Let me ask you specifically:··Will Rangen24·


·allow access to IGWA in order to go in and investigate25·
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·the feasibility of deepening, widening, or lengthening·1·


·the Curren Tunnel?·2·


· · · ··       A.· ·For the last 24 months I have had --·3·


· · · ··       Q.· ·Let's forget about the last four months.·4·


· · · ··       A.· ·24 months.·5·


· · · ··       Q.· ·We haven't done anything in the last 24·6·


·months.·7·


· · · ··       A.· ·I know.·8·


· · · ··       Q.· ·I'm asking you as of today --·9·


· · · ··       THE HEARING OFFICER:··Mr. Courtney, you need to10·


·answer Mr. Budge's question.11·


· · · ··       THE WITNESS:··I'm sorry.··Okay.12·


· · · ··       MR. RANDY BUDGE:··I'd like he asked to be13·


·responsive.14·


· · · ··       Q.· ·I'm asking, as of today, if this Director15·


·issues an order allowing IGWA to proceed with the16·


·conceptual design of efforts that would result in the17·


·improvement of Rangen's diversion facility at the18·


·Curren Tunnel by way of widening the tunnel, deepening19·


·the tunnel, or lengthening the tunnel, will Rangen20·


·grant IGWA permission to have its consultants and21·


·engineers do that work?22·


· · · ··       A.· ·And as I stated before, I would consult23·


·with my attorneys before I would give you that answer.24·


· · · ··       Q.· ·So you're not willing to say "yes"?25·
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· · · ··       A.· ·I'm not willing to answer it right now.·1·


· · · ··       Q.· ·And if the Director conceptually approves·2·


·IGWA's proposal to improve the tunnel, would Rangen·3·


·grant IGWA the necessary easements to perform the work·4·


·if the conceptual design were approved?·5·


· · · ··       A.· ·Once again, that's hypothetically.··But I·6·


·would consult with our attorneys before I would give·7·


·you that answer.·8·


· · · ··       Q.· ·So today you can't give me a yes answer;·9·


·correct?10·


· · · ··       A.· ·That's correct.11·


· · · ··       Q.· ·On that issue of access, let's go down to12·


·the next point on page 6.13·


· · · · · · ·            It says, "Rangen opposes the drilling of a14·


·horizontal well"; correct?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Would Rangen grant access or permission to17·


·IGWA's consultants to investigate the feasibility of a18·


·horizontal well if the Director approved it conditional19·


·upon a final design being completed?20·


· · · ··       A.· ·On that issue, I would also consult with21·


·our attorneys before I would be able to answer that.22·


· · · ··       Q.· ·So it's accurate to say your answer today23·


·is you would not say yes today that IGWA could have24·


·access to do any feasibility studies or design on a25·
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·horizontal well?·1·


· · · ··       A.· ·That's correct.·2·


· · · ··       Q.· ·And would your answer be the same with·3·


·respect to an over-the-rim delivery plan, that Rangen·4·


·would not grant IGWA access to do any of the·5·


·feasibility study or engineering on its property to do·6·


·an over-the-rim delivery?·7·


· · · ··       A.· ·I would check with my attorneys and would·8·


·provide an answer afterwards.·9·


· · · ··       Q.· ·But as of today, IGWA (sic) would not give10·


·IGWA access for an over-the-rim delivery plan11·


·feasibility study; correct?12·


· · · ··       A.· ·I don't have enough information to give13·


·that right now today, no.14·


· · · ··       Q.· ·So your answer today is no, you would not15·


·grant -- IGWA would not grant permission today?16·


· · · ··       MR. TJ BUDGE:··Rangen.17·


· · · ··       THE WITNESS:··IGWA would not grant it?18·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··That Rangen would19·


·not grant IGWA permission today to access its property20·


·to investigate the feasibility of an over-the-rim21·


·delivery plan, even if the Director were to22·


·conditionally approve it?23·


· · · ··       A.· ·I would talk to our attorneys first.24·


· · · ··       Q.· ·Okay.··And would the same answer apply with25·
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·respect to item 9, Rangen opposes any type of a·1·


·pump-back system; correct?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And is it true that as of today Rangen·4·


·would not give IGWA access temporarily to do·5·


·engineering or feasibility studies on your property,·6·


·even if it were conditionally approved by the Director?·7·


· · · ··       A.· ·I would consult with my attorney before I·8·


·would give that answer.·9·


· · · ··       Q.· ·You're not willing to give a yes answer on10·


·that?11·


· · · ··       A.· ·Correct.12·


· · · ··       Q.· ·If you'd turn to the next page, 10,13·


·Rangen's answer to interrogatory No. 10.··And it also14·


·deals with the access question.15·


· · · · · · ·            If you could pull that answer up, Justin.16·


· · · ··       MR. MAY:··Which one is it?17·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Interrogatory No. 1018·


·asks Rangen if it would agree "...to provide IGWA with19·


·access to its property to investigate, engineer,20·


·construct, and install improvements to deliver21·


·mitigation water to the Rangen Aquaculture facility,22·


·such as a horizontal or vertical well, improvements to23·


·Curren Tunnel, and over-the-rim delivery, recirculation24·


·system."25·
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· · · · · · ·            And I think you've already answered that as·1·


·of today your answer would be no, but you might·2·


·reconsider after you talk to your lawyers?·3·


· · · ··       A.· ·That's correct.·4·


· · · ··       Q.· ·Okay.··So on your answer to No. 10 -- and·5·


·the reason I ask you this is your answer didn't really·6·


·respond very directly to the question, so I need to·7·


·bring it up here.··The third sentence down on -- or·8·


·excuse me, the fourth -- the third sentence, which·9·


·begins down on line 4, it says, "Rangen will not10·


·consider."··It says, "Rangen will not consider11·


·providing IGWA with access to its property for any12·


·other purpose."13·


· · · · · · ·            And if you look at the previous sentence,14·


·you basically said we've had some permission for15·


·investigation purposes to provide access to the16·


·research hatchery.17·


· · · · · · ·            And I think your answer there is referring18·


·to in the prior proceeding, access was provided to the19·


·research hatchery; correct?20·


· · · ··       A.· ·Correct.21·


· · · ··       Q.· ·But then your answer goes on and says,22·


·"Rangen will not consider providing IGWA with access to23·


·its property for any other purpose."24·


· · · · · · ·            Can you explain what you mean by that.25·
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· · · ··       A.· ·I don't know what other purpose you have to·1·


·be on the property.··And without knowing that, I'm not·2·


·granting access carte blanche.··We would consider·3·


·providing access, but I'm not obligated to do so.··I·4·


·would consult with our attorneys before I would give·5·


·that answer.·6·


· · · ··       Q.· ·So that isn't any different than the·7·


·answers you already gave me.··As of today, no access·8·


·for any purpose, but you might consider it later after·9·


·you talk to your lawyers?10·


· · · ··       A.· ·Correct.11·


· · · ··       Q.· ·Mr. Courtney, I believe you provided12·


·testimony in the previous mitigation hearing,13·


·curtailment hearing, in May of 2013 about Rangen's use14·


·of the water at its facility at the head of Billingsley15·


·Creek; is that correct?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·And I just wanted to ask you generally, has18·


·there been any significant change from your testimony19·


·back in May until today regarding the manner in which20·


·Rangen uses water at the facility?21·


· · · ··       A.· ·We continue to raise fish.··We continue to22·


·do research.··We -- we continue to maintain the23·


·facilities.24·


· · · ··       Q.· ·No significant change today from how you25·
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·used it then?·1·


· · · ··       A.· ·No significant change.·2·


· · · ··       Q.· ·If Rangen were not allowed to divert water·3·


·from any source other than the Curren Tunnel, which·4·


·would happen if the stay was lifted on the·5·


·cease-and-desist order, would that have the effect of·6·


·depriving Rangen of use of any and all water from the·7·


·talus slope?·8·


· · · ··       A.· ·We have an application for that water right·9·


·now.··We believe that we're entitled -- excuse me, we10·


·believe that we will get --11·


· · · ··       Q.· ·I'll ask you about your application later.12·


· · · · · · ·            I think you're aware that IGWA also has an13·


·application that is prior in time in its filing date14·


·than Rangen's; correct?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·So I'll come to that later.17·


· · · · · · ·            My question was, if the stay of the18·


·cease-and-desist order was lifted, Rangen has no right,19·


·other than the Curren Tunnel; correct?20·


· · · ··       A.· ·As of right now, yes.21·


· · · ··       Q.· ·That's what Rangen signed when it signed22·


·the consent order.··The consent order said Rangen had23·


·no right, other than the tunnel.··I can appreciate you24·


·may appeal that, and you don't like it, but --25·
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· · · ··       A.· ·Yes.··We may appeal it, yes.·1·


· · · ··       Q.· ·At this point the only right would be in·2·


·the Curren Tunnel; correct?·3·


· · · ··       A.· ·As I said, we may appeal it.··I'm not going·4·


·to argue as far as the legal issue as far as the right.·5·


· · · ··       Q.· ·No, I'm not asking that.··I'm not asking·6·


·you if you're going to appeal.·7·


· · · ··       A.· ·Okay.·8·


· · · ··       Q.· ·I'm just acknowledging you don't like it.·9·


· · · ··       A.· ·Okay.10·


· · · ··       Q.· ·We don't like being curtailed either, under11·


·our rights.12·


· · · ··       A.· ·We don't either.13·


· · · ··       Q.· ·Let's go back to the question.··If the --14·


·Rangen were limited to the Curren Tunnel, about what15·


·portion of the water rights that you utilize at the16·


·Rangen facility comes from the tunnel itself?17·


· · · ··       A.· ·Right now the tunnel is flowing somewhere18·


·between 1 and 2 cfs of water.19·


· · · ··       Q.· ·And what's the total supply at Rangen20·


·approximately, from all water that it's currently using21·


·today?22·


· · · ··       A.· ·12.23·


· · · ··       Q.· ·So if 1 or 2 are coming from the tunnel and24·


·your total supply is 10 --25·
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· · · ··       MR. TJ BUDGE:··12.·1·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··-- then somewhere --·2·


·or total supply is 12, then you have roughly either 11·3·


·or 12 -- or 10 or 11 cfs that are coming from sources·4·


·other than the tunnel for which you currently have no·5·


·water right; correct?·6·


· · · ··       A.· ·It's coming from other water, yes.·7·


· · · ··       Q.· ·Correct.··So what would be the change on·8·


·Rangen's current operations if it was only able to use·9·


·the 1 or 2 cfs coming out of the tunnel?10·


· · · ··       A.· ·Well, we're currently repiping from the11·


·hatch house right now to bring water from it directly12·


·into the small raceways.··We've already started our13·


·trenching.14·


· · · ··       Q.· ·You're referring to the tunnel water, the 115·


·to 2 cfs from the tunnel?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·It's piped directly to the hatch house;18·


·correct?19·


· · · ··       A.· ·It's going to the hatch house.··And we are20·


·currently changing the delivery system from the hatch21·


·house to bring it over to the small raceways.22·


· · · ··       Q.· ·Okay.··And doesn't that water from the23·


·tunnel itself, once it's piped through the hatch house,24·


·go to the small raceways anyway?25·
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· · · ··       A.· ·The difference is the water that we're·1·


·using in -- the water that we're using in the hatch·2·


·house and the greenhouse, that water, once it gets used·3·


·there, we're piping it over to the small raceways to·4·


·utilize that water.·5·


· · · ··       Q.· ·All right.··So back to my question.·6·


· · · · · · ·            You would have 1 to 2 cfs of water that you·7·


·can use total in your facility?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And you would be deprived of the other 1010·


·or 11 cfs available.11·


· · · · · · ·            So my question is, what changes would that12·


·have upon your operation with respect to operation of13·


·your research and/or operation of your fish production14·


·activities if you're deprived of that 10 to 1115·


·second-feet that you have today?16·


· · · ··       MR. HAEMMERLE:··I'm going to object to this line17·


·of questioning, Director.··Evidently Mr. Budge wants to18·


·get into some sort of beneficial-use analysis --19·


· · · ··       MR. RANDY BUDGE:··That's not correct.20·


· · · ··       MR. HAEMMERLE:··-- during this hearing.··And you21·


·know, we had that whole analysis at the delivery call.22·


· · · · · · ·            I don't think we should be obligated to23·


·prove our beneficial use at every single hearing after24·


·the delivery call where those things are decided.25·
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· · · ··       MR. RANDY BUDGE:··Certainly not trying to·1·


·relitigate that.··I'm trying to get at the issue of the·2·


·material injury to Rangen that we have a mitigation·3·


·plan trying to eliminate.··So we need to understand how·4·


·that's affected its operation, and how our assignment·5·


·of the permit, for example, could entirely eliminate·6·


·any adverse effects.·7·


· · · · · · ·            So once I know of what the adverse effect·8·


·is, then it is relevant to our mitigation plan trying·9·


·to satisfy those.10·


· · · ··       THE HEARING OFFICER:··But, Mr. Budge, I think --11·


·well, I don't think.··The previous order addressed the12·


·issue of material injury.··This hearing today is not a13·


·material injury hearing.14·


· · · ··       MR. RANDY BUDGE:··I agree.··I'm not asking about15·


·material injury.16·


· · · ··       MR. HAEMMERLE:··He just said he is.17·


· · · ··       THE HEARING OFFICER:··You just said you are.18·


· · · ··       MR. RANDY BUDGE:··I said I'm not.··I'm trying to19·


·ask about what changes in its operation may have20·


·occurred.··So it relates to the mitigation plan effort21·


·that we're trying to take care of.··If Rangen -- Rangen22·


·contends that they would get no benefit and oppose our23·


·assignment of our permit to them to immediately provide24·


·them a water supply.25·
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· · · ··       MR. HAEMMERLE:··Director, this hearing, as·1·


·you've stated, is about the delivery of 9.1 cfs of·2·


·water at steady state or the delivery of amount of·3·


·water spread out over five years by direct flow.·4·


·That's what you ordered them to provide in mitigation.·5·


· · · · · · ·            And this hearing is about how they're going·6·


·to do that.··It's not about material injury.··It's not·7·


·about how our beneficial use has changed.··It's about·8·


·them providing water.·9·


· · · ··       MR. RANDY BUDGE:··That's not right.··The Rule 4310·


·specifically says our mitigation plan must mitigate to11·


·the injury.··So I'm simply inquiring about the injury.12·


·I'm not disputing the beneficial use of water.··I'm13·


·trying to understand, and it is relevant to this14·


·proceeding, how their operations have changed by reason15·


·of the fact that they may no longer be able to use16·


·water for which they've been diverting illegally and17·


·have no right for.18·


· · · ··       MR. HAEMMERLE:··We had a two-and-a-half week19·


·hearing on injury.··We argued all about it.20·


· · · ··       THE HEARING OFFICER:··All right.··Based on what21·


·I heard, Mr. Budge, when I took notice of the22·


·documents, I said that I didn't understand the23·


·relevance.··I still don't understand the relevance of24·


·this line of questioning.25·
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· · · · · · ·            I'll sustain the objection.··And I want you·1·


·to move on.··Thank you.·2·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Will there be·3·


·changes to your operation if you're limited to·4·


·diverting water from the Curren Tunnel?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Can you describe those changes.·7·


· · · ··       MR. HAEMMERLE:··Objection.··Same objection.··I·8·


·allowed him to ask one question, he answered it.··We're·9·


·right back where we started.··And I'm going to keep10·


·objecting every time Mr. Budge does it.11·


· · · ··       THE HEARING OFFICER:··Sustained.12·


· · · ··       MR. RANDY BUDGE:··Well, Mr. Hearing Officer, I'd13·


·like to make an offer of proof to establish a record on14·


·this.··And the reason I do so is the prior order15·


·establishing material injury was all based upon the use16·


·of water at the time.··And the use of water at the time17·


·included all of the Curren Tunnel and all of the talus18·


·slope.19·


· · · · · · ·            A significant change has happened since20·


·that time.··The Director entered a ruling that they21·


·have no lawful water right to anything with the tunnel,22·


·and all diversions otherwise are illegal.··And Rangen,23·


·through its president, signed a consent order24·


·acknowledging that.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 609


· · · · · · ·            The consent order he signed says they have·1·


·no water right.··So that is a relatively significant·2·


·change as it relates to our mitigation plan.··They've·3·


·been deprived of roughly 90 percent of their water·4·


·supply.·5·


· · · · · · ·            So we're being ordered to mitigate to·6·


·injury to a water right that does not exist.··We have·7·


·lawful water rights from pumpers that are being shut·8·


·off.··They have rights that are being shut off.··Rangen·9·


·has no right that it's being allowed to use, and we're10·


·trying to mitigate to a nonexistent right.11·


· · · · · · ·            And when we provide a mitigation plan with12·


·nine different alternatives to supply, Rangen finds13·


·none of them acceptable, and has objected to every one.14·


·So when we're in a mitigation plan hearing, it is15·


·certainly relevant, in my view, in our view, that we16·


·have an opportunity to inquire what has changed at17·


·Rangen if they're not able to divert water unlawfully.18·


· · · · · · ·            So I'll accept and recognize and appreciate19·


·the ruling, but I'd like to make a record of it by way20·


·of an offer of proof through this witness to simply21·


·have him describe what changes have occurred, would22·


·occur, if Rangen only can divert 1 or 2 second-feet23·


·from the Curren Tunnel.24·


· · · · · · ·            That's one more -- one or two more25·
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·questions as an offer of proof, recognizing that it's·1·


·not going to be allowed.·2·


· · · ··       THE HEARING OFFICER:··I will hear once from you,·3·


·Mr. Haemmerle.·4·


· · · · · · ·            And then no response, Mr. Budge.··And then·5·


·I want to take a break.··I think this is an issue --·6·


· · · ··       MR. HAEMMERLE:··I'll be very brief.·7·


· · · ··       THE HEARING OFFICER:··Okay.·8·


· · · ··       MR. HAEMMERLE:··It's not about how much water we·9·


·can use out of the tunnel currently, which is currently10·


·flowing 1 cfs.··The Director found in the prior order11·


·that through the modeling of ESPAM-2.1 we would receive12·


·9.1 cfs.··And I think the Director considered all the13·


·things about beneficial use.14·


· · · · · · ·            So it's not about how we operate at 1.15·


·It's about how we should get 9.1 cfs of water, and we16·


·could certainly use it.··All the beneficial use has17·


·been decided.··And he wants to now limit us to 1.1 cfs18·


·because they haven't provided -- they've used our19·


·water, they've caused us injury, and now we're at20·


·1 cfs.··It's about how they're going to provide us21·


·9 cfs.··That's what this is about.22·


· · · ··       THE HEARING OFFICER:··Okay.··Let's take our23·


·midmorning break.··We'll be back in 15.24·


· · · · · · ·            (Recess.)25·
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· · · ··       THE HEARING OFFICER:··Back on the record.·1·


· · · · · · ·            Okay.··Without further argument, I've heard·2·


·enough.··I have an objection I need to address.··I also·3·


·have a request for an establishment of proof.·4·


· · · · · · ·            What's the term of art, Mr. Budge?··Offer·5·


·of proof.··It escaped me for a minute.··And after·6·


·considering both, Mr. Budge, my determination is that·7·


·what you're asking for is an exploration of an issue·8·


·that was determined previously in the hearing.·9·


· · · · · · ·            And the material injury with respect to the10·


·water rights that describe the Curren Tunnel as a11·


·source of water, that material injury was determined in12·


·the previous proceeding.··And the obligation was13·


·established by the order issued by the Director14·


·previously at the end of January.15·


· · · · · · ·            And the line of questioning which you're16·


·attempting to pursue, in my opinion, is a reopening of17·


·that material injury question and is not an appropriate18·


·line of questioning for an offer of proof.19·


· · · · · · ·            To me, an offer of proof deals with a20·


·specific piece of evidence that you want to bring into21·


·the record, and that piece of evidence you've been22·


·denied the opportunity.··This is a reopening of an23·


·entire, in my opinion, legal theory that was24·


·appropriately addressed in the prior order.25·
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· · · · · · ·            So I'll sustain the objection, and I'll·1·


·deny the request for an offer of proof and ask you to·2·


·move on, Randy.·3·


· · · ··       MR. RANDY BUDGE:··Okay.··Thank you.·4·


· · · ··       THE HEARING OFFICER:··Thank you.·5·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Mr. Courtney, would·6·


·you agree that activities within the trim line which·7·


·reduce the amount of water pumped from the aquifer·8·


·would be a benefit to Rangen by increasing the·9·


·discharges from the springs operated by Rangen at the10·


·head of Billingsley Creek?11·


· · · ··       A.· ·Would you -- I missed the very first part12·


·of that.··I'm sorry.13·


· · · ··       Q.· ·Yeah.··Would you agree that reducing14·


·pumping from the aquifer within the trim line provides15·


·a benefit to Rangen's facility at Billingsley Creek?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·Would you also agree that activities which18·


·recharge the aquifer within the trim line provide a19·


·benefit to Rangen's facility?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And with respect to the conversion program,22·


·would you admit that shutting down groundwater pumping23·


·for those that participate in the conversion program24·


·within the trim line provide a benefit to Rangen?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·Would you also admit that when those users·2·


·who convert, shut down their pumpers and start·3·


·converting to surface water, that that delivery of·4·


·surface water also provides a benefit in the way of·5·


·recharge to the aquifer?·6·


· · · ··       A.· ·Incidental, yes.·7·


· · · ··       Q.· ·Would you also agree that the model which·8·


·Rangen advocated be used to curtail groundwater pumpers·9·


·should also be used to determine the benefit to Rangen10·


·from conversions and CREP and recharge?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Is it accurate to say that Rangen has not13·


·contributed any of the costs associated with the14·


·recharge or conversion or CREP efforts within the trim15·


·line?16·


· · · ··       A.· ·No.17·


· · · ··       Q.· ·It's not accurate or, no, you didn't18·


·contribute?19·


· · · ··       A.· ·No, it's not accurate.20·


· · · ··       Q.· ·Okay.··Did Rangen fund any of the costs21·


·associated with the CREP program?22·


· · · ··       A.· ·Not directly.··But Rangen has allowed me to23·


·be on the board of the Lower Snake River Aquifer24·


·Recharge District, and has paid my salary during those25·
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·meetings for that board.·1·


· · · ··       Q.· ·Okay.·2·


· · · ··       A.· ·And I've also been allowed to participate·3·


·in the Technical Advisory Committee for the·4·


·establishment of CREP.·5·


· · · ··       Q.· ·Okay.··Let me rephrase my question.··I·6·


·wasn't asking about what Rangen pays you to do or what·7·


·you may participate in.·8·


· · · · · · ·            My question was, does Rangen contribute·9·


·financially to any of the costs associated with the10·


·CREP program?11·


· · · ··       A.· ·No.12·


· · · ··       Q.· ·Is it true that Rangen has not paid any13·


·costs associated with the conversion of14·


·groundwater-irrigated land to surface-water irrigated15·


·water or the delivery of water to those lands within16·


·the trim line?17·


· · · ··       A.· ·True.18·


· · · ··       Q.· ·Is it also true that Rangen has not made19·


·any contributions to the managed recharge programs20·


·implemented by the State of Idaho?21·


· · · ··       A.· ·Other than for our staff's contributions22·


·when working on those projects.23·


· · · ··       Q.· ·Okay.··My question wasn't labor.24·


· · · · · · ·            Was any financial contributions?25·
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· · · ··       A.· ·No.·1·


· · · ··       Q.· ·Now, turning your attention, if you would,·2·


·to the Sandy Pipeline.·3·


· · · · · · ·            I think you're familiar with the·4·


·construction of the pipeline?·5·


· · · ··       A.· ·Somewhat.·6·


· · · ··       Q.· ·Okay.··Could we have you, please,·7·


·Mr. Courtney, turn to Exhibit 1050.·8·


· · · · · · ·            And maybe you could bring that up.·9·


· · · · · · ·            I believe it's correct, isn't it,10·


·Mr. Courtney, that Rangen made an application to obtain11·


·some financial assistance to participate in the12·


·delivery of some water through the Sandy Pipeline to13·


·the Candy pasture?··That application being14·


·Exhibit 1050.15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Do you recognize that as the application?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·And I believe that's signed by you, is that19·


·correct, on page 1?20·


· · · ··       A.· ·Correct.21·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1050.22·


· · · ··       MR. HAEMMERLE:··No objection.23·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?24·


· · · ··       MR. LEMMON:··No objection.25·
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· · · ··       THE HEARING OFFICER:··The document marked as·1·


·Exhibit 1050 is received into evidence.·2·


· · · ··       MR. BAXTER:··Just as a side note, Director, I·3·


·notice it was already stipulated to by the parties.·4·


· · · ··       THE HEARING OFFICER:··Okay.··Must have already·5·


·been in.·6·


· · · ··       MR. MAY:··Not surprised.·7·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··If you'd turn to·8·


·page 1 of Exhibit 1050, the application, Mr. Courtney,·9·


·down in the middle there's a section called "Brief10·


·project description."11·


· · · · · · ·            Do you find that?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And it states there the brief project14·


·description is, quote, "To enable all irrigation water15·


·from rights 36-134A and 36-135B to be drawn from the16·


·Sandy Pipeline instead of the occasional diversions17·


·from the Curren Tunnel."18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·So at the time would it be accurate to say20·


·that this was an effort by Rangen that would enable21·


·water from the Curren Tunnel that might otherwise be22·


·diverted to these rights to be available to Rangen?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And is that use of the Sandy Pipeline to --25·
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·an effort by Rangen to augment its flows ahead of·1·


·Billingsley Creek?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And was that pipe that was proposed to be·4·


·constructed pursuant to this grant application, did·5·


·that ever get instituted?·6·


· · · ··       A.· ·No, it did not.·7·


· · · ··       Q.· ·Was the application not granted?·8·


· · · ··       A.· ·No, the application was granted.·9·


· · · ··       Q.· ·It was granted?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·But never got constructed?12·


· · · ··       A.· ·Correct.13·


· · · ··       Q.· ·Did Rangen ever seek to obtain a water14·


·right to use wastewater from the North Side Canal15·


·Company system, to your knowledge?16·


· · · ··       A.· ·Not to my knowledge, no.17·


· · · ··       Q.· ·Could we turn, please, to Exhibit 1014.18·


· · · · · · ·            Do you recognize this as the 2004 Eastern19·


·Snake Plain Aquifer Mitigation, Recovery and20·


·Restoration Agreement?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And I believe from the signature page, in23·


·addition to the governor and the senate and the house24·


·and other spring users, it was signed by Rangen through25·
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·its attorney, Mr. May?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·If you'd turn to page 5 of that agreement,·3·


·you will note it contains a listing of various·4·


·groundwater commitments.··And if you'd turn down to·5·


·paragraph 4(e)(2) and (3).·6·


· · · · · · ·            Do you have that available?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·4(e)(2) and (3) indicate that among the·9·


·groundwater user commitments would be to use best10·


·efforts to convey North Side Canal Company operational11·


·spills to the Sandy project into the Sandy Pipeline.12·


· · · · · · ·            Though it would be accurate to say that13·


·Rangen had actual knowledge since 2004 that the North14·


·Side Canal Company wastewater was going to be used by15·


·the groundwater users to supply water via the Sandy16·


·Pipeline?17·


· · · ··       A.· ·It says, "use the best efforts to convey18·


·the operational spills."··Other than that, I don't know19·


·past this if it was done or not because this was for a20·


·one-year term.21·


· · · ··       Q.· ·Okay.··Let me rephrase the question.22·


· · · · · · ·            So by reason of this agreement signed by23·


·Rangen and this language I pointed you out to, wouldn't24·


·it be accurate to say that Rangen knew in 2004 that the25·
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·groundwater users were going to start conveying·1·


·wastewater from the Sandy Pipe -- through the Sandy·2·


·Pipeline, wastewater from North Side Canal Company?·3·


· · · ··       A.· ·It doesn't say wastewater for the·4·


·groundwater.··It says for North Side Canal Company to·5·


·convey.··So I don't know what the difference is as far·6·


·as who owns the water.·7·


· · · ··       Q.· ·Let me rephrase the question.·8·


· · · · · · ·            Did Rangen know, since it signed the·9·


·agreement in 2004, that wastewater was going to be10·


·conveyed down the Sandy Pipeline by the groundwater11·


·users?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And is it true that from the time 2004 on14·


·Rangen was aware that the groundwater users were15·


·putting wastewater down the Sandy Pipeline to supply16·


·irrigation water to the Morris, the Candy, and the17·


·Musser rights operated by Mr. Morris, according to his18·


·testimony?19·


· · · ··       A.· ·No.··I didn't know the groundwater users20·


·were doing that.21·


· · · ··       Q.· ·Okay.··You're not aware that there's been22·


·water delivered to Mr. Morris from 2004 on?23·


· · · ··       A.· ·I was aware of that.24·


· · · ··       Q.· ·Okay.25·
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· · · ··       A.· ·I didn't know who owns the water.·1·


· · · ··       Q.· ·Okay.··You're aware that the wastewater·2·


·from the canal system, North Side Canal, has been·3·


·coming down the Sandy Pipeline to supply irrigation·4·


·rights ever since 2004; right?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And is it true that from that period 2004·7·


·until 2014 in this proceeding Rangen never objected to·8·


·that delivery of wastewater down the Sandy Pipeline on·9·


·the basis that it did not have a water right?10·


· · · ··       MR. HAEMMERLE:··I'm going to object to the11·


·relevance of the question.··I don't know what relevance12·


·it has, whether someone has knowledge of whether13·


·there's a water right associated or not.··I think Idaho14·


·water law is clear, you need a water right to use15·


·water.16·


· · · ··       THE HEARING OFFICER:··Overruled.17·


· · · · · · ·            Mr. Courtney, please answer the question,18·


·if you remember it.19·


· · · ··       THE WITNESS:··Can you read it back for me?20·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Do you want me to21·


·rephrase it?22·


· · · ··       A.· ·Or just repeat it back.23·


· · · ··       Q.· ·Okay.··I think my question was simply,24·


·during the period 2004 until Rangen objected in this25·
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·case, at no time in that period did Rangen object to·1·


·the delivery of wastewater down the Sandy Pipeline on·2·


·the basis that there wasn't a water right to use the·3·


·wastewater?·4·


· · · ··       A.· ·I wasn't aware that there wasn't one.··So·5·


·no, I did not object.·6·


· · · ··       Q.· ·So this proceeding in 2014 is the first·7·


·time Rangen has objected to the lack of a water right·8·


·to use wastewater?·9·


· · · ··       A.· ·It's the first that I've known about it,10·


·yes.11·


· · · ··       Q.· ·I'm turning your attention to the12·


·groundwater users' proposal to assign water right13·


·permit 36-16976 to Rangen.14·


· · · · · · ·            And I believe you're aware that that15·


·proposed assignment would enable Rangen to divert and16·


·use water from the talus slope for which it has no17·


·right?18·


· · · ··       A.· ·Propose, yes.19·


· · · ··       Q.· ·And would you agree that if Rangen had no20·


·right to use the water from the talus slope, the21·


·assignment by the Groundwater Districts of their right22·


·could be a means of allowing Rangen to resume that use?23·


· · · ··       A.· ·If that was the only option available, yes.24·


· · · ··       Q.· ·If the Director ordered that, you'd25·
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·recognize that would be the effect of it?·1·


· · · ··       A.· ·If that was the only offer available, yes.·2·


· · · ··       Q.· ·And is it true that the only party that has·3·


·objected to the Application for Permit of the·4·


·groundwater users is Rangen itself?·5·


· · · ··       A.· ·Not to my knowledge, no.·6·


· · · ··       Q.· ·Who else has objected?·7·


· · · ··       A.· ·I believe that the watermaster did not·8·


·support it.·9·


· · · ··       Q.· ·The watermaster didn't file an objection.10·


· · · · · · ·            But do you know of any party that did file11·


·an objection, other than Rangen?12·


· · · ··       A.· ·Yeah, I'm not aware.··I'm sorry.13·


· · · ··       Q.· ·Okay.··IGWA's mitigation plan 6 proposed14·


·improvements to the Curren Tunnel.··And I believe15·


·you've been present during some of the testimony on16·


·that issue.17·


· · · · · · ·            Has Rangen ever investigated the18·


·feasibility of improving its diversion in the Curren19·


·Tunnel by either deepening the structures there, the20·


·pipes, or lengthening them or widening the tunnel?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And was that the SPF investigation?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And SPF were the engineers that were hired25·
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·for that purpose?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And I believe that -- without going into·3·


·the details of that exhibit, I believe the SPF report·4·


·indicated that it would be a feasible means of·5·


·improving the water supply worth further investigating.·6·


· · · · · · ·            Do you recall that?·7·


· · · ··       A.· ·I believe it said it was a possible.·8·


· · · ··       Q.· ·And Rangen chose not to pursue any of those·9·


·improvements; correct?10·


· · · ··       A.· ·Well, there were too many risks involved11·


·from our standpoint.12·


· · · ··       Q.· ·Okay.··I didn't ask you why.13·


· · · · · · ·            I think my question was, isn't it true that14·


·Rangen chose not to pursue any further investigation or15·


·the construction of any of these improvements to its16·


·diversion mechanism?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·IGWA also had proposed in its plan a new19·


·horizontal well, a vertical well, and an over-the-rim20·


·system.21·


· · · · · · ·            Do you recall those proposals?22·


· · · ··       A.· ·Yes.23·


· · · ··       Q.· ·And those were all things that Rangen24·


·objected to.25·
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· · · · · · ·            Would you admit, Mr. Courtney, that the·1·


·Eastern Snake Plain Aquifer is the source of water·2·


·flowing in the Curren Tunnel and the talus slope used·3·


·by Rangen?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·And do you have -- is it true that Rangen·6·


·has no reason to dispute that the Eastern Snake Plain·7·


·Aquifer would also be the same source of water that·8·


·would be used by the over-the-rim plan proposed by·9·


·IGWA?10·


· · · ··       A.· ·No reason to dispute it, no.11·


· · · ··       Q.· ·You'd have no reason to dispute it would be12·


·the same source of water for any vertical or horizontal13·


·well to supply an alternate supply of water to Rangen?14·


· · · ··       A.· ·Correct.15·


· · · ··       Q.· ·Is it true that Rangen has no reason to16·


·believe that the water temperature varies from any of17·


·these potential means of accessing the aquifer, whether18·


·it be by the over-the-rim plan, the vertical well, or19·


·horizontal well?20·


· · · ··       A.· ·I don't know.21·


· · · ··       Q.· ·Is it true that Rangen has no evidence to22·


·believe that the water quality would be different from23·


·any of these other proposed alternatives made by IGWA24·


·than from the water quality you presently utilize25·
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·coming from the tunnel and the talus slope?·1·


· · · ··       A.· ·I don't know.·2·


· · · ··       Q.· ·You don't have any evidence to suggest·3·


·there's a water quality or temperature problem with any·4·


·of these proposals?·5·


· · · ··       A.· ·I don't have, no.·6·


· · · ··       Q.· ·I asked you some questions about the SPF·7·


·memorandum, Exhibit 1060.··Would you turn to that,·8·


·please.··If you'd turn to page 7, please, if you would,·9·


·of Exhibit 1060.··And that contains a paragraph10·


·concerning the recommendations for a grant application.11·


· · · · · · ·            And it states there -- this is Rangen's12·


·engineer states, quote, "Based on our initial review of13·


·these alternatives, it's our opinion that a horizontal14·


·well near the Curren Tunnel has the greatest potential15·


·for providing substantially enhanced flows to the16·


·Rangen facility."17·


· · · · · · ·            Is it true, Mr. Courtney, that Rangen18·


·apparently wanted to proceed forward with that19·


·recommendation at the time?20·


· · · ··       A.· ·Let me see which one this one pertains to.21·


· · · ··       MR. RANDY BUDGE:··I apologize if I got ahead of22·


·you on that, Justin.23·


· · · ··       MR. MAY:··Which one are you on?24·


· · · ··       MR. RANDY BUDGE:··Maybe you could pull up page 725·
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·and highlight the second sentence under the --·1·


· · · ··       MR. MAY:··Is this 1060, page 7?·2·


· · · ··       MR. RANDY BUDGE:··Under the middle section·3·


·"Recommendations for grant applications," highlight·4·


·those first four or five lines of --·5·


· · · ··       MR. MAY:··Right here?·6·


· · · ··       MR. RANDY BUDGE:··Yeah, right there.·7·


· · · ··       MR. MAY:··Just like that?·8·


· · · ··       MR. RANDY BUDGE:··That's good.··Thanks.·9·


· · · ··       THE WITNESS:··This is on the horizontal well?10·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··I think it's -- it's11·


·on page 7 that's highlighted here, the second sentence.12·


·It might be easier to get to.··It says, "Based on our13·


·initial review" -- this is Rangen's engineer, SPF.14·


·"Based on our initial review of these alternatives, it15·


·is our opinion that a horizontal well near the Curren16·


·Tunnel has the greatest potential for providing17·


·substantially enhanced flows to the Rangen facility."18·


· · · ··       A.· ·That's what it says, correct.19·


· · · ··       Q.· ·So my question was, based on this20·


·recommendation, at the time Rangen accepted the21·


·recommendation and started to move forward to22·


·investigate the feasibility of a horizontal well;23·


·correct?24·


· · · ··       A.· ·We were looking at a lot of options at that25·
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·time.·1·


· · · ··       Q.· ·And that's one of them that you·2·


·specifically requested a grant for; correct?·3·


· · · ··       A.· ·Correct.·4·


· · · ··       Q.· ·And Exhibit 1061 would be the application·5·


·that was submitted to investigate the facility of a·6·


·horizontal well; correct?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       MR. RANDY BUDGE:··We'd offer Exhibit 1061, the·9·


·application.10·


· · · ··       MR. HAEMMERLE:··No objection.11·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?12·


· · · ··       MR. LEMMON:··No objection.13·


· · · ··       MR. HAEMMERLE:··I think it's in already anyway.14·


· · · ··       THE HEARING OFFICER:··It is?15·


· · · ··       MR. BAXTER:··My records show that it was16·


·admitted yesterday afternoon.17·


· · · ··       THE HEARING OFFICER:··Okay.··Document marked as18·


·Exhibit 1061 has already been received into evidence.19·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would you agree,20·


·Mr. Courtney, that if IGWA agreed to pay the cost of21·


·the feasibility study on a horizontal well that Rangen22·


·would not be out anything, whether it proved to be23·


·feasible or not?24·


· · · ··       A.· ·For just the feasibility of it, yes, I25·
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·would agree to that.·1·


· · · ··       Q.· ·Would you also agree that to the extent a·2·


·horizontal well proved to be feasible and was actually·3·


·constructed by IGWA at its expense and improved the·4·


·water supply at Rangen, that that would be an effective·5·


·mitigation alternative for which IGWA should receive·6·


·credit?·7·


· · · ··       A.· ·I would have a few concerns as to the·8·


·potential risk as far as liability if it causes damage.·9·


· · · ··       Q.· ·I wasn't asking about risk or liability.10·


· · · · · · ·            I'm just saying if the Director11·


·conditionally approved it, subject to final12·


·engineering, if the engineering occurred, if it was13·


·constructed, if it resulted in more water coming out of14·


·the Curren Tunnel, would you agree that provides a15·


·benefit to Rangen for which the groundwater users16·


·should receive a credit against their mitigation17·


·obligation?18·


· · · ··       A.· ·Depending upon it meeting other criteria.19·


· · · ··       Q.· ·That was part of my question.··Assuming it20·


·met all of the conditions of the Director and was21·


·approved by the Director, engineered and constructed in22·


·accordance with those conditions and improved the water23·


·supply, would you agree that that would be a benefit to24·


·Rangen to have more water coming out of the Curren25·
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·Tunnel?·1·


· · · ··       A.· ·As long as we were not at risk for any·2·


·damages to other users, yes.·3·


· · · ··       Q.· ·And if IGWA were to indemnify and hold·4·


·harmless Rangen from any risks or damage by way of an·5·


·insurance policy or otherwise, would you agree that·6·


·would mitigate these risks you're worried about?·7·


· · · ··       A.· ·Possibly, yes.·8·


· · · ··       Q.· ·I believe you were present during some·9·


·testimony by Dr. Brendecke that a pump-back from10·


·Billingsley Creek could rather easily be constructed to11·


·provide additional water supply to Rangen.12·


· · · · · · ·            Has Rangen ever investigated the use of a13·


·pump-back at this hatchery or any other facilities?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And explain that to me.··Where?··At this16·


·facility?17·


· · · ··       A.· ·At this facility.18·


· · · ··       Q.· ·And was that work done by Dr. Brendecke?19·


· · · ··       A.· ·No.20·


· · · ··       Q.· ·Or excuse me.··By Dr. Brockway?21·


· · · ··       A.· ·No.22·


· · · ··       Q.· ·Who was that work done by?23·


· · · ··       A.· ·I don't recall.24·


· · · ··       Q.· ·Let me sum this up and see if -- on that25·
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·report that you -- or excuse me, on that investigation·1·


·that you had somebody else do on a pump-back, do you·2·


·know who did that?·3·


· · · ··       A.· ·I don't remember, because I believe that·4·


·happened in the early 1990s.··And at that time I was·5·


·controller for the company, not the vice president.·6·


· · · ··       Q.· ·Let me try to sum up what I understand IGWA·7·


·wants -- or excuse me, what I understand Rangen opposes·8·


·in this proceeding.·9·


· · · · · · ·            If my understanding is correct, obviously10·


·IGWA -- or excuse me, Rangen obtained dismissals of the11·


·proposals for reimbursement of lost profits or12·


·replacement fish, and doesn't want that.13·


· · · · · · ·            Rangen does not want any credits for CREP14·


·or conversions or recharge unless they are fully funded15·


·by the groundwater users and permanent; correct?16·


· · · ··       A.· ·No, that's not correct.17·


· · · ··       Q.· ·Okay.··You're now willing to accept credits18·


·from those activities, even if they're not permanent or19·


·fully funded?20·


· · · ··       A.· ·You said -- you included the CREP in there.21·


·I know that CREP is not fully funded.22·


· · · ··       Q.· ·So CREP's okay?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·But what about conversions?··You agree that25·
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·there should be credit for conversions within the trim·1·


·line?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And you now agree that there should be·4·


·credit for recharge within the trim line?·5·


· · · ··       A.· ·If the water is from IGWA, yes.·6·


· · · ··       Q.· ·Is it true my understanding's correct that·7·


·you opposed any assignment of IGWA's water right permit·8·


·36-16976?··Correct?·9·


· · · ··       A.· ·Correct.10·


· · · ··       Q.· ·And Rangen opposes any credit for the Sandy11·


·Pipeline deliveries of irrigation water in exchange for12·


·the prior irrigation rights being diverted from the13·


·Curren Tunnel?14·


· · · ··       A.· ·No, we don't oppose any rights that are15·


·within the criteria being in priority that are actually16·


·beneficial water to Rangen.17·


· · · ··       Q.· ·Isn't it true, according to your objection,18·


·you stated that you oppose any credit for water19·


·delivered to Butch Morris.··Are you changing your20·


·testimony on that?21·


· · · ··       A.· ·As long as it -- excuse me.··Where is my --22·


·what exhibit are you looking at?··I'm sorry.23·


· · · ··       Q.· ·Okay.··Well, I asked you earlier about your24·


·answers to interrogatories.··And item 2 I asked you25·
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·about the delivery of water through the Sandy Pipeline·1·


·to Butch Morris or others for irrigation purposes.··And·2·


·it says there, "Rangen opposes mitigation credit for·3·


·water delivered to Butch Morris or others as·4·


·replacement for water at the Martin-Curren Tunnel."·5·


· · · · · · ·            So is my understanding correct Rangen is·6·


·opposing any mitigation credit to IGWA for deliveries·7·


·to the Sandy Pipeline of irrigation water to Morris and·8·


·others?·9·


· · · ··       A.· ·If those water rights are in priority, and10·


·that would include the other water rights for domestic11·


·use and it's not in excess of the amount of the tunnel12·


·and -- I mean there's a lot of criteria for those water13·


·rights to be allowed for credits.14·


· · · ··       Q.· ·Well, without getting into a water right15·


·issue, are you qualifying your answer?··Up until now16·


·we've understood you opposed any credit from Sandy17·


·Pipeline.··Are you now testifying, Mr. Courtney, that18·


·under certain circumstances if those water rights are19·


·in the Curren Tunnel that are prior to Rangen in20·


·priority and we replace them with water through the21·


·Sandy Pipeline, that's agreeable to have a credit?22·


· · · ··       A.· ·If they meet the criteria, yes.23·


· · · ··       Q.· ·Rangen's criteria.··Rangen's criteria, or24·


·the Department's criteria?25·
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· · · ··       A.· ·The Department's criteria.·1·


· · · ··       Q.· ·You were here during testimony from the·2·


·watermaster Frank Erwin, were you not?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And did you hear his testimony that senior·5·


·water rights on Billingsley Creek and the Curren Ditch·6·


·to date have never been used to call out any of the·7·


·irrigation rights in the Curren Tunnel?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And so up to date, that exchange through10·


·the Sandy Pipeline has always provided water that11·


·benefited Rangen; correct?12·


· · · ··       A.· ·Not in total, no.13·


· · · ··       Q.· ·So you disagree with the testimony of the14·


·watermaster that the rights have never been curtailed,15·


·irrigation rights in the Curren Tunnel have never been16·


·curtailed?17·


· · · ··       A.· ·No.··I'm disagreeing -- in your18·


·application -- or in your proposal was for 6.0519·


·credits, 6.05 cfs of credits.··I disagree with the20·


·6.05.21·


· · · ··       Q.· ·Rangen -- is my understanding correct that22·


·Rangen opposes any type of a pump-back facility as23·


·proposed by IGWA?24·


· · · ··       A.· ·I'm against a conceptual one where I25·
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·haven't been given enough information to make a·1·


·determination on it.·2·


· · · ··       Q.· ·And is my understanding correct that IGWA·3·


·also opposes -- or Rangen also opposes any efforts by·4·


·IGWA to improve Rangen's diversion facilities in the·5·


·Curren Tunnel by widening the tunnel, deepening the·6·


·tunnel, or lengthening the tunnel?·7·


· · · ··       A.· ·Based upon the proposal that is incomplete,·8·


·I don't have enough information to make that·9·


·determination.10·


· · · ··       Q.· ·Is it true that Rangen also opposes any11·


·horizontal well?12·


· · · ··       A.· ·Based upon the level of information that's13·


·provided in the mitigation plan, there's not enough14·


·information for me to make a determination.15·


· · · ··       Q.· ·Is my understanding correct that IGWA16·


·opposes -- excuse me, that Rangen opposes any17·


·over-the-rim delivery plan or any vertical well?18·


· · · ··       A.· ·For the same reason, because of the lack of19·


·information in the submitted plan, there's not enough20·


·information for me to make a determination at this21·


·time.22·


· · · ··       Q.· ·And you're not sure whether you would give23·


·IGWA access for any engineering purposes unless you24·


·first get the okay from your lawyers; correct?25·
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· · · ··       A.· ·I think what I stated was accurate on our·1·


·answer, is that reasonable access for investigation·2·


·would be considered.·3·


· · · ··       Q.· ·Would it be accurate to say that the only·4·


·thing that Rangen will agree to without condition or·5·


·equivocation would be curtailment of the groundwater·6·


·pumpers that are junior in the 150,000-acre curtailment·7·


·area?·8·


· · · ··       A.· ·No, that is not accurate.·9·


· · · ··       Q.· ·Okay.10·


· · · ··       A.· ·Under 1A through 1C, we had agreed to the11·


·calculation by the Department for the 1.7 cfs at steady12·


·state for those items that fall within the criteria13·


·and --14·


· · · ··       Q.· ·So is it true, Mr. Rangen, or Mr. --15·


·Rangen's primary position is that they desire to have16·


·groundwater pumpers curtailed within the trim line?17·


· · · ··       A.· ·No.··We desire to have the groundwaters18·


·comply with the order and provide us 9.1 cfs of water19·


·through steady state or 9.1 cfs of direct delivery.20·


· · · ··       Q.· ·But with the exception of the CREP,21·


·conversion, recharge, Rangen opposes any effort to have22·


·water delivered other than curtailment; correct?23·


· · · ··       A.· ·I didn't say I opposed every effort.··I24·


·want results.··I don't want proposals that don't25·
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·provide results.··I want results.·1·


· · · ··       Q.· ·Can you understand from the perspective of·2·


·our clients, the groundwater pumpers, that they feel·3·


·it's a little bit disingenuous on behalf of Rangen to·4·


·on one hand say "We are short of water.··You need to·5·


·provide us water," and yet come into this proceeding·6·


·and oppose, in some fashion or another, almost every·7·


·effort IGWA has proposed to get water to Rangen?·8·


· · · ··       MR. HAEMMERLE:··Object to that as being asked·9·


·and answered.··I think he's gone over every single10·


·proposal and stated why specifically he opposes those11·


·things.12·


· · · ··       THE HEARING OFFICER:··Overruled.13·


· · · ··       THE WITNESS:··Rangen is currently materially14·


·injured by junior groundwater pumping today.··We are15·


·curtailed today.16·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Excuse me.··Excuse17·


·me.··I apologize for interrupting, but you can answer18·


·questions from your attorney if you want.19·


· · · · · · ·            But the question I had is whether you can20·


·understand why our groundwater pumpers, who do have21·


·rights that are subject to being curtailed, feel that22·


·it is disingenuous for Rangen on one hand to say "We're23·


·short of water.··Curtail groundwater pumpers," but when24·


·the pumpers come forward and make multiple alternatives25·
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·to Rangen to supply it water, that none are acceptable·1·


·to Rangen, except for on certain conditions --·2·


· · · ··       A.· ·No, the mitigation --·3·


· · · ··       Q.· ·-- excepting the CREP diversion?··I think·4·


·that's a "yes" or "no" answer.··Can you understand why·5·


·our pumpers feel it's disingenuous?·6·


· · · ··       A.· ·No.·7·


· · · ··       Q.· ·You don't understand that?·8·


· · · ··       A.· ·No.··The plan is not specific enough to·9·


·allow me to make a determination.10·


· · · ··       Q.· ·Well, one final area that I need to ask you11·


·about, Mr. Courtney.12·


· · · · · · ·            Up until your testimony today, everything13·


·we had from Rangen reflected its opposition to14·


·everything IGWA's proposed.··Rangen has filed two15·


·different objections that are in the record, Rangen16·


·files discovery responses objecting to virtually17·


·everything, and now you've come forward and seem to be18·


·saying that if things were engineered and designed19·


·okay, it may be okay.20·


· · · ··       A.· ·It may be.··The plan that's presented does21·


·not provide enough information to make a determination22·


·to whether or not it will deliver 9.1 cfs of water to23·


·the Rangen facility.24·


· · · ··       Q.· ·And do you think it would be practical or25·
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·reasonable from the date the order was issued by the·1·


·Director on January 19th of 2014 curtailing groundwater·2·


·pumpers for the first time, recognizing that the call·3·


·from Rangen has been futile from 2004 until 2014, do·4·


·you think it would be reasonable for the groundwater·5·


·users to go out and spend the types of money to do·6·


·engineering studies and feasibility studies on Rangen's·7·


·property that you won't give us access to in·8·


·anticipation that some order would be issued·9·


·January 19th of 2014?··Is that reasonable to spend10·


·money in anticipation to an obligation?11·


· · · ··       MR. HAEMMERLE:··I'm going to object to the12·


·question on relevance grounds.··There's an order out13·


·that IGWA is to provide us water.··And that's their14·


·obligation.··So there's no reasonable factor involved.15·


· · · ··       THE HEARING OFFICER:··Sustained.16·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Would it be17·


·reasonable, Mr. Courtney, to expect IGWA could get the18·


·engineering studies done, the complete, final19·


·engineering on feasibility and design to construct any20·


·of these proposals requiring infrastructure from the21·


·period the order was issued, January 19th, until ten22·


·days ago when we were required to disclose all of our23·


·exhibits?24·


· · · ··       MR. HAEMMERLE:··Objection.··The compound nature25·
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·of the question.··I object on my prior ground of·1·


·relevance.··But I don't want to impede the proceeding,·2·


·Director, so...·3·


· · · ··       THE HEARING OFFICER:··Overruled.··Mr. Courtney·4·


·can venture an answer.·5·


· · · ··       THE WITNESS:··Would you restate it, please.·6·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··I mean you've been·7·


·involved in construction works for Rangen, have you·8·


·not?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·You've dealt with engineers, I suppose?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·And you hired SPF to do some feasibility13·


·work for you?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·How long did it take SPF from the time you16·


·hired them to get the study out to Rangen?17·


· · · ··       A.· ·A couple months.18·


· · · ··       Q.· ·Okay.··And so that was simply a feasibility19·


·study; correct?20·


· · · ··       A.· ·Correct.21·


· · · ··       Q.· ·So do you think it is at all feasible and22·


·reasonable, as Rangen contends, that IGWA should be in23·


·a period of approximately 30 days from the time the24·


·curtailment order was issued to be able to go out and25·
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·do the feasibility studies, the design, and have final·1·


·engineering ready by this hearing date to satisfy·2·


·Rangen's objections that's not sufficiently detailed?·3·


· · · ··       MR. HAEMMERLE:··Objection.··Asked and answered.·4·


·That's been asked and answered now three times.··And he·5·


·answered the question.·6·


· · · · · · ·            Now, we have an hour and 20 minutes to get·7·


·our one and only witness on the stand.··And I think·8·


·that Mr. Budge is just quibbling on nonsense at this·9·


·point in time to prevent us from putting our last10·


·witness on.··So that's been asked and answered three11·


·separate times.12·


· · · ··       MR. RANDY BUDGE:··I don't think I've ever got an13·


·answer to that question.14·


· · · ··       MR. HAEMMERLE:··He answered it.15·


· · · ··       THE HEARING OFFICER:··Overruled.16·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Go ahead and answer,17·


·please.18·


· · · ··       A.· ·The Director's order asked for a mitigation19·


·plan.··And the mitigation plan needs to provide the20·


·information with enough detail that the Director can21·


·make an answer.··So it's up for the Director to make22·


·that determination, not me.23·


· · · ··       Q.· ·I'd just like an answer to the question.24·


· · · · · · ·            Based on your experience, is it reasonable25·
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·to expect a complete and detailed engineering report be·1·


·prepared by this hearing when the first time you knew·2·


·you had to have a mitigation plan was January 19th?·3·


·That's a yes-or-no answer.·4·


· · · ··       A.· ·You could have started this process back in·5·


·December of 2011.·6·


· · · ··       Q.· ·So is your answer yes or no?··My question·7·


·was, is it reasonable if you started on January 19th to·8·


·expect to have final engineering plans, which Rangen is·9·


·requesting by this hearing?10·


· · · ··       MR. HAEMMERLE:··Director, I objected previously11·


·five questions ago on the term "reasonable," and you12·


·sustained my objection.··And he just keeps doing it.13·


· · · ··       MR. RANDY BUDGE:··You keep objecting to the14·


·questions that are --15·


· · · ··       THE HEARING OFFICER:··Mr. Courtney can answer16·


·the question instead of being evasive, and I think it17·


·is a yes or no answer, and we can move on.18·


· · · · · · ·            Mr. Courtney, will you please attempt to19·


·answer the question.20·


· · · ··       THE WITNESS:··I don't know if it's reasonable or21·


·not.22·


· · · ··       MR. RANDY BUDGE:··Thank you.23·


· · · · · · ·            No further questions.24·


· · · ··       THE HEARING OFFICER:··Okay.··Examination,25·
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·Mr. Haemmerle?·1·


· · · ··       MR. HAEMMERLE:··Justin, if you could pull up·2·


·Exhibit 2042.··And that's the last page.·3·


··4·


· · · · · · · · · ··                   CROSS-EXAMINATION·5·


·BY MR. HAEMMERLE:·6·


· · · ··       Q.· ·Mr. Courtney, you've examined and had an·7·


·opportunity to review the Director's final order on·8·


·curtailment proceedings or Rangen's water call;·9·


·correct?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And you understand that IGWA is to provide12·


·Rangen 9.1 cfs at steady state or 9.1 of direct flow;13·


·correct?14·


· · · ··       A.· ·Correct.15·


· · · ··       Q.· ·IGWA's obligation is to provide Rangen16·


·water; correct?17·


· · · ··       A.· ·Correct.18·


· · · ··       Q.· ·A specific amount?19·


· · · ··       A.· ·Correct.20·


· · · ··       Q.· ·All right.··Now, after the curtailment21·


·order was issued, IGWA filed a mitigation plan;22·


·correct?23·


· · · ··       A.· ·Correct.24·


· · · ··       Q.· ·If we can pull up Exhibit 2020.25·
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· · · · · · ·            Mr. Courtney, we have placed up on the·1·


·screen Exhibit 2020.·2·


· · · · · · ·            Do you recognize that document?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·Okay.··This is in fact the mitigation plan·5·


·filed by IGWA?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Generally speaking, are there any specifics·8·


·in the mitigation plan, for example, telling you how·9·


·much water would be provided to Rangen under, say,10·


·No. 6?11·


· · · ··       MR. RANDY BUDGE:··Counsel, excuse me for12·


·interrupting, but just as a point of clarity,13·


·Exhibit 2020 is not in evidence, but it is the same as14·


·Exhibit 1000.15·


· · · ··       MR. HAEMMERLE:··I appreciate that.16·


· · · ··       MR. RANDY BUDGE:··Just for the record.17·


· · · ··       MR. HAEMMERLE:··Yeah.··I'll offer Exhibit 2020.18·


· · · ··       THE HEARING OFFICER:··Mr. Budge?19·


· · · ··       MR. RANDY BUDGE:··No objection.20·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?21·


· · · ··       MR. LEMMON:··No objection.22·


· · · ··       MR. RANDY BUDGE:··Just with the notation for the23·


·record it's the same as Exhibit 1000.24·


· · · ··       THE HEARING OFFICER:··Okay.25·
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· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, Mr. Courtney,·1·


·subsequent --·2·


· · · ··       THE HEARING OFFICER:··It's received into·3·


·evidence.·4·


· · · · · · ·            (Exhibit 2020 received.)·5·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··-- to the mitigation·6·


·call, you have attended various depositions on this·7·


·mitigation plan; is that correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·You've had a chance to review the discovery10·


·response from IGWA; correct?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·We'll just walk through these individually.13·


· · · · · · ·            To date, do you have any concrete idea how14·


·IGWA is going to make improvements to the Martin-Curren15·


·Tunnel to provide Rangen water?16·


· · · ··       A.· ·No.17·


· · · ··       Q.· ·Has anyone told you, have you discerned18·


·from any of the testimony or discovery or proceedings19·


·how much water would be provided to Rangen under No. 6,20·


·"Improvements to the Martin-Curren Tunnel"?21·


· · · ··       A.· ·No.22·


· · · ··       Q.· ·Let's go on to No. 7.··Mr. Courtney, No. 723·


·is a horizontal well.24·


· · · · · · ·            Do you see that?25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 645


· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·After all of the proceedings that you·2·


·described that you've attended to, reviewed, do you·3·


·have any idea how much water would be provided to·4·


·Rangen for a horizontal well?·5·


· · · ··       A.· ·No.·6·


· · · ··       Q.· ·Let's go on to No. 8.·7·


· · · · · · ·            Now, Mr. Courtney, No. 8 is a proposal for·8·


·vertical wells or something called over-the-rim.·9·


· · · · · · ·            Do you see that?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·After attending all the proceedings,12·


·reviewing all the discovery, do you have any idea of13·


·how much water IGWA would intend to provide Rangen14·


·under No. 8?15·


· · · ··       A.· ·No.16·


· · · ··       Q.· ·And you haven't seen any concrete plans of17·


·any kind for No. 6, 7, and 8; correct?18·


· · · ··       A.· ·Correct.19·


· · · ··       Q.· ·Now, I want to be clear, Mr. Courtney,20·


·if -- Rangen is not against providing IGWA reasonable21·


·access to its property; correct?22·


· · · ··       A.· ·Correct.23·


· · · ··       Q.· ·As any landowner providing strangers access24·


·to the property, you want to understand what they're25·
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·doing?·1·


· · · ··       A.· ·Absolutely.·2·


· · · ··       Q.· ·That's not unreasonable; correct?·3·


· · · ··       A.· ·No.·4·


· · · ··       Q.· ·So if you understood what the plans were,·5·


·you had some concept, you would definitely give IGWA·6·


·reasonable access to your property to explore No. 6, 7,·7·


·and 8?·8·


· · · ··       A.· ·As long as it wasn't intrusive to the·9·


·property, yes.10·


· · · ··       Q.· ·Okay.··Reasonable access?11·


· · · ··       A.· ·Reasonable access.12·


· · · ··       Q.· ·And the same thing is true of No. 9, which13·


·is the direct pump-back; correct?14·


· · · ··       A.· ·Correct.15·


· · · ··       Q.· ·Now, let's kind of wade through the16·


·concrete or objective aspects of this mitigation plan.17·


·Let's go to No. 1.18·


· · · · · · ·            Mr. Courtney, No. 1 you understand that19·


·IGWA is seeking credits for conversions and dry-ups and20·


·recharge; is that true?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Now, you've had a chance to review some23·


·objective facts on how much water that would provide24·


·Rangen; true?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·If we can pull up Exhibit 1025.·2·


· · · · · · ·            Mr. Courtney, you've had a chance to review·3·


·Exhibit 1025?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·You understand that those are calculations·6·


·of credits that IGWA would be entitled to for·7·


·conversions, dry-ups; correct?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And the Department calculated a number of10·


·1-point cfs at steady state?11·


· · · ··       A.· ·1.7, yes.12·


· · · ··       Q.· ·Today -- you heard my opening statements;13·


·correct?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·You heard me say at the very opening of16·


·this proceeding that Rangen would agree to give IGWA17·


·credit for 1.7 cfs at steady state?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·And that's your position, as you sit here20·


·today?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Now, understanding that the underlying23·


·variables that provide those numbers change over24·


·time -- do you understand that?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·-- you would like the Director to issue an·2·


·order saying that there should be no pumping from those·3·


·properties?·4·


· · · ··       A.· ·Correct.·5·


· · · ··       Q.· ·All right.··Now, Mr. Budge asked you about·6·


·the CREP program that -- you would agree IGWA receives·7·


·credit for CREP; correct?·8·


· · · ··       A.· ·Correct.·9·


· · · ··       Q.· ·And you understand that those are actual10·


·IGWA members who dry up their property?11·


· · · ··       A.· ·I'm not positive that it's actual IGWA12·


·members.··But if they are, yes.13·


· · · ··       Q.· ·And if they are actual IGWA members who dry14·


·up their properties, to be sure they should be given15·


·credit for that?16·


· · · ··       A.· ·Yes.17·


· · · ··       Q.· ·So to end the discussion really on all18·


·aspects of No. 1, IGWA should deserve 1.7 cfs at steady19·


·state.20·


· · · · · · ·            You agree to that today?21·


· · · ··       MR. RANDY BUDGE:··Asked and answered.22·


· · · ··       THE HEARING OFFICER:··Overruled.23·


· · · ··       THE WITNESS:··Yes.24·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Let's go on,25·
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·Mr. Courtney, to No. 2, which is the Sandy Pipe.·1·


· · · · · · ·            You've had a long opportunity to consider·2·


·all aspects of the Sandy Pipe, Mr. Courtney?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·And there's a memorandum agreement attached·5·


·to the mitigation plan as Exhibit B which purports to·6·


·be the agreement between the North Snake Groundwater·7·


·Users and Mr. Morris.·8·


· · · · · · ·            Do you see that?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Do you understand how that agreement works?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·The agreement works that in exchange for13·


·Mr. Morris not taking his rights out of the14·


·Martin-Curren Tunnel, he would receive credit for water15·


·that is taken out of the Sandy Ponds?16·


· · · ··       A.· ·Correct.17·


· · · ··       Q.· ·Do you believe Mr. Morris should be allowed18·


·to gain credits for the illegal use of water?19·


· · · ··       A.· ·No.20·


· · · ··       Q.· ·You heard the testimony from Mr. Morris21·


·that he had one single water right out of the Sandy22·


·Ponds; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And that was for 2.4 cfs?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·So to the extent Mr. Morris in fact has a·2·


·water right under other circumstances, he should be·3·


·given the credit for up to 2.4 cfs?·4·


· · · ··       A.· ·As a maximum credit, yes.·5·


· · · ··       Q.· ·Okay.··And that's true because he has no·6·


·other legal water rights out of the Sandy Ponds?·7·


· · · ··       A.· ·Correct.·8·


· · · ··       Q.· ·Now, Mr. Budge went over a 2004 agreement·9·


·that Rangen entered into.··It was a one-year agreement.10·


· · · · · · ·            Do you recall that?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·Do you recall why that agreement was13·


·entered into?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Why was that agreement entered into?16·


· · · ··       A.· ·At that time Rangen had a delivery call17·


·with a final order from the Director that there was18·


·going to be curtailment on the ESPA.··And Rangen agreed19·


·to a one-year stay of that requirement for the20·


·curtailment in exchange for that agreement.21·


· · · ··       Q.· ·Okay.··As I understand what happened on22·


·Rangen's first delivery call, there was an order issued23·


·by the Director, what we'd call the first order;24·


·correct --25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 651


· · · ··       A.· ·Yeah.·1·


· · · ··       Q.· ·-- curtailing water?·2·


· · · ··       A.· ·Yes.·3·


· · · ··       Q.· ·And in response to the first order·4·


·curtailing water, there was this one-year agreement·5·


·stay, correct, that Rangen agreed to?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·I understand that the Director subsequently·8·


·issued two other orders.·9·


· · · · · · ·            Correct?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And the last order was that Rangen's call12·


·was futile?13·


· · · ··       A.· ·Correct.14·


· · · ··       Q.· ·And thereafter, IGWA thought it was futile15·


·and made no further effort to --16·


· · · ··       MR. RANDY BUDGE:··Objection.··It's leading as to17·


·whether -- this witness is not competent as to what18·


·IGWA did or didn't do.··IGWA didn't exist at the time.19·


· · · ··       THE HEARING OFFICER:··I've allowed flexibility20·


·in the nature of the questions, but --21·


· · · ··       MR. HAEMMERLE:··I'll try not to do that,22·


·Director.23·


· · · ··       THE HEARING OFFICER:··Thank you.24·


· · · · · · ·            Sustained.25·
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· · · ··       Q.· ·(BY MR. HAEMMERLE):··Do you know what IGWA·1·


·or its groundwater district members did in response to·2·


·the futile call?·3·


· · · ··       MR. RANDY BUDGE:··Objection.··Foundation.·4·


· · · ··       THE HEARING OFFICER:··Overruled.··He can state·5·


·whether he knows or not.·6·


· · · ··       THE WITNESS:··I don't know what they did.·7·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··But to be sure, that·8·


·agreement was a one-year agreement; correct?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Was there anything about that agreement11·


·that you assumed Mr. Morris could illegally use waters12·


·to comply with that agreement?13·


· · · ··       A.· ·No.14·


· · · ··       Q.· ·Now, Mr. Morris' agreement also states that15·


·in response to him not taking water out of the Curren16·


·Tunnel he would be entitled to 6 cfs of credit.17·


· · · · · · ·            Do you understand that?18·


· · · ··       A.· ·That's the request.19·


· · · ··       Q.· ·Okay.··But again, that's limited by what --20·


·his legal right to use; correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·All right.··Which is 2.4 cfs?23·


· · · ··       A.· ·From the Sandy Ponds, yes.24·


· · · ··       Q.· ·And the idea is to provide you actual use25·
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·of water out of the Martin-Curren Tunnel.·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·Do you understand that?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·So if the tunnel is only flowing, say,·5·


·1 cfs -- I'm going to ask you to assume that -- do you·6·


·believe that Mr. Morris should be given credit beyond·7·


·1 cfs under those circumstances?·8·


· · · ··       A.· ·There is actually some other reductions·9·


·that would have to come first, because there is10·


·domestic use from a couple of the users with the same11·


·priority dates.··And so that water should go to12·


·domestic use first.··But less than the 1 cfs, yes.13·


· · · ··       Q.· ·Okay.··So it's limited by how much is14·


·flowing out of the tunnel?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·It's limited by Mr. Morris' legal rights to17·


·use Sandy Pond water?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·And it's limited, of course, by the Curren20·


·Ditch weir and the senior users of 15 cfs?21·


· · · ··       A.· ·And season of use.22·


· · · ··       Q.· ·Okay.··Have you heard any testimony at all23·


·how IGWA is to provide you water during the24·


·nonirrigation season?25·
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· · · ··       A.· ·No.·1·


· · · ··       Q.· ·Not one single one of the proposals you·2·


·understand would do that; correct?·3·


· · · ··       A.· ·Correct.·4·


· · · ··       Q.· ·So the conditions you've just described,·5·


·you would accept the Sandy Pipe mitigation proposal;·6·


·correct?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·And I believe the conditions you just·9·


·testified to are the very same conditions that10·


·Mr. Brendecke suggested.11·


· · · ··       A.· ·Correct.12·


· · · ··       Q.· ·Moving on to No. 3 of the mitigation plan,13·


·Mr. Courtney.14·


· · · · · · ·            You're aware of the assignment of water15·


·right 36-16976?16·


· · · ··       A.· ·I'm aware of the proposal for the17·


·assignment of the water right, yes.18·


· · · ··       Q.· ·Mr. Courtney, have you had a chance to --19·


·we understand -- we have protested this permit in a20·


·whole separate proceeding; correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Have you had a chance to review this?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And Rangen has filed a competing claim for25·
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·the same water; is that true?·1·


· · · ··       A.· ·For the same water and for additional cfs,·2·


·yes.·3·


· · · ··       Q.· ·Okay.··Let's kind of go down, scroll down·4·


·through here.··Let's stop right there.·5·


· · · · · · ·            Now, Mr. Courtney, do you understand the·6·


·nature of use that IGWA is seeking to perfect on·7·


·Rangen's property?·8·


· · · ··       A.· ·It's what's stated there, yes.·9·


· · · ··       Q.· ·Okay.··They want a permit for fish10·


·propagation on Rangen's property.11·


· · · · · · ·            Do you see that?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Do you intend to voluntarily give IGWA14·


·permission to access your property, to use your15·


·property to raise fish?16·


· · · ··       A.· ·Absolutely not.17·


· · · ··       Q.· ·Do you see the mitigation for irrigation18·


·component?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Are you aware that there's a whole lot of21·


·water available for appropriation in the Curren Ditch22·


·for the source of water of Billingsley Creek?23·


· · · ··       A.· ·I'm aware there's water, yes.24·


· · · ··       Q.· ·Available for irrigation purposes?25·
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· · · ··       A.· ·No.·1·


· · · ··       Q.· ·Now, through here, true, Mr. Courtney, I·2·


·believe IGWA has sought its right of eminent domain to·3·


·take Rangen's property to accomplish these uses?·4·


· · · ··       A.· ·It's what they've stated, yes.·5·


· · · ··       Q.· ·Are you aware of any action that IGWA has·6·


·taken to date to seek to condemn Rangen's property for·7·


·those uses?·8·


· · · ··       A.· ·Not that I'm aware of, no.·9·


· · · ··       Q.· ·Let's go to the horizontal well at the end.10·


·Let's go to Exhibit 1060, actually.··I'm sorry.11·


· · · · · · ·            Mr. Courtney, Mr. May has pulled up for us12·


·Exhibit 1060, which I'll tell you is the SPF report.13·


· · · · · · ·            Is that true?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Why did Rangen ask that this report be16·


·created?17·


· · · ··       A.· ·At the time we were substantially short of18·


·water, and we were exploring several different19·


·proposals to increase our water flow.20·


· · · ··       Q.· ·And you obtained that proposal; correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·I'll direct your attention to page 6 of23·


·that report.24·


· · · · · · ·            I take it Rangen considered the benefits of25·
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·the proposal?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And I take it Rangen considered the risks·3·


·of the proposal?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Do you understand what the risks of the·6·


·proposal were?·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·And Justin has pulled up a highlight.··Why·9·


·don't you read that for a moment.10·


· · · · · · ·            Do you consider the risk would harm others?11·


· · · ··       A.· ·Yes.12·


· · · ··       Q.· ·And it would decrease the flow to the13·


·Rangen facility itself?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·Given the risks expressed in the SPF16·


·report, did Rangen make a calculated decision not to17·


·proceed with the horizontal well?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·And you heard Dr. Brendecke's testimony20·


·earlier today?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Did you hear about the risks that he23·


·testified to?24·


· · · ··       A.· ·Yes.25·
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· · · ··       Q.· ·In building a horizontal well, is it your·1·


·desire to decrease flows to your neighbors?·2·


· · · ··       A.· ·No.·3·


· · · ··       Q.· ·Let's move on to the vertical well -- or·4·


·vertical wells, over-the-rim delivery.·5·


· · · · · · ·            Do you have any idea how that would work?·6·


· · · ··       A.· ·Conceptually.·7·


· · · ··       Q.· ·Specifically, do you have any idea how that·8·


·would work?·9·


· · · ··       A.· ·No.10·


· · · ··       Q.· ·Now, Mr. Budge has talked about the11·


·necessity of developing redundant systems.12·


· · · · · · ·            Do you understand that for those redundant13·


·systems there would have to be redundant systems on14·


·every single well involved?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·And Mr. Budge I think said that it could be17·


·made as safe as possible.18·


· · · · · · ·            Do you remember Mr. Budge asking you those19·


·questions?20·


· · · ··       A.· ·I remember --21·


· · · ··       Q.· ·Or perhaps it came from Mr. Brendecke.22·


· · · ··       A.· ·-- him asking Mr. -- or Dr. Brendecke, yes.23·


· · · ··       Q.· ·Do you have experiences with redundant24·


·systems in any part of your career?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·And where was that?·2·


· · · ··       A.· ·At Cactus Pete's.·3·


· · · ··       Q.· ·Did they have redundant systems for their·4·


·casino operations?·5·


· · · ··       A.· ·We did.··We had backup generators for the·6·


·electrical system.·7·


· · · ··       Q.· ·And I take it those were evaluated and kept·8·


·and maintained and that whole thing?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Did they work?11·


· · · ··       A.· ·No.12·


· · · ··       Q.· ·And what happened?13·


· · · ··       A.· ·We had a power outage relating to the14·


·casino.··The backup generators did not start up, and we15·


·had to dispatch security throughout the whole casino.16·


· · · ··       MR. RANDY BUDGE:··You know, I'm going to object17·


·to this whole line of questioning.··This has no18·


·relevancy to the plan proposed by IGWA talking about --19·


·I've given considerable leeway.··But what Rangen did or20·


·didn't do in the past is not relevant to what we21·


·propose to do in the future.22·


· · · ··       THE HEARING OFFICER:··Sustained.··We need to get23·


·through.24·


· · · ··       Q.· ·(BY MR. HAEMMERLE):··Now, again, to25·
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·summarize, Mr. Courtney, other than the proposal 1,·1·


·which provides actual water -- you would agree to that;·2·


·correct?·3·


· · · ··       A.· ·Yes.·4·


· · · ··       Q.· ·There's aspects of the Sandy Pipe you·5·


·absolutely agree to?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·But there's nothing in the other proposals·8·


·that tell you how much water would be made available to·9·


·Rangen; correct?10·


· · · ··       A.· ·Correct.11·


· · · ··       Q.· ·And it doesn't tell you exactly how the12·


·water would be made available to Rangen?13·


· · · ··       A.· ·Correct.14·


· · · ··       Q.· ·So as you sit here today, is there anything15·


·that you can agree to?16·


· · · ··       A.· ·No. 1A through 1C and parts of the Sandy17·


·Pipeline, yes.18·


· · · ··       Q.· ·And the other things you just can't19·


·evaluate?20·


· · · ··       A.· ·Correct.21·


· · · ··       Q.· ·You don't know about the plans and you22·


·don't know how much water would be provided?23·


· · · ··       A.· ·Correct.24·


· · · ··       Q.· ·And you would give IGWA reasonable access25·
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·if you understood those plans to access your property·1·


·to investigate?·2·


· · · ··       MR. RANDY BUDGE:··Objection.··Leading.·3·


· · · ··       THE HEARING OFFICER:··Overruled.·4·


· · · ··       THE WITNESS:··Yes.·5·


· · · ··       MR. HAEMMERLE:··Thank you, Director.··I'm done.·6·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any·7·


·questions for Mr. Courtney?·8·


· · · ··       MR. LEMMON:··No.·9·


· · · ··       THE HEARING OFFICER:··Okay.··Redirect?10·


· · · ··       MR. RANDY BUDGE:··Just a couple questions.11·


·12·


· · · · · · · · ··                 REDIRECT EXAMINATION13·


·BY MR. RANDY BUDGE:14·


· · · ··       Q.· ·In response to all of my questions about15·


·access, you repeatedly said you would have to talk to16·


·your lawyers first.··But in response to your attorney's17·


·question, you just said you would give IGWA reasonable18·


·access.19·


· · · · · · ·            So which answer is correct, Mr. Courtney,20·


·your answer that you would only give access upon21·


·consulting with your lawyers that you repeatedly gave22·


·me for over a half hour, or the answer now that we will23·


·get reasonable access?24·


· · · ··       A.· ·No, my first answer was that I needed to25·
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·have more information to be able to make that·1·


·evaluation.··I also agree that my statement on the·2·


·response was correct.··I didn't repeat myself every·3·


·single time to every one of your questions with the·4·


·same response, that I --·5·


· · · ··       Q.· ·My question --·6·


· · · ··       A.· ·-- would have to have the information·7·


·available so that I could make that determination.·8·


· · · ··       Q.· ·Up until the question of your attorney, I·9·


·have not seen any evidence or testimony in this case of10·


·IGWA ever proposing to come on Rangen's property and11·


·raise fish.12·


· · · · · · ·            Can you point me to any testimony or any13·


·exhibit, other than your attorney's interpretation of14·


·the word "fish mitigation" on the application, that15·


·suggested IGWA ever wants to raise fish on the Rangen16·


·property?17·


· · · ··       MR. HAEMMERLE:··Object to the form of the18·


·question.··The actual application is for fish19·


·propagation.20·


· · · ··       MR. RANDY BUDGE:··Not by IGWA.21·


· · · ··       MR. HAEMMERLE:··That's your application.22·


· · · ··       MR. RANDY BUDGE:··Well, that's Counsel's23·


·creative --24·


· · · ··       THE HEARING OFFICER:··Overruled.25·
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· · · ··       MR. RANDY BUDGE:··-- interpretation of the·1·


·application.·2·


· · · ··       THE HEARING OFFICER:··Overruled.··Let's go on.·3·


· · · ··       MR. RANDY BUDGE:··Okay.·4·


· · · ··       Q.· ·Is there any testimony that you've heard·5·


·from any of the groundwater users or anyone else that·6·


·suggests in any way that any groundwater users want to·7·


·come on IGWA's property and raise fish?·8·


· · · ··       A.· ·From testimony, no.·9·


· · · ··       Q.· ·Is there any -- other than your own10·


·attorneys creative interpretation of one word on an11·


·Application for Permit that Rangen protested, have you12·


·seen any document or other exhibit in this case that13·


·suggests that the groundwater users want to come on14·


·Rangen's property and raise any fish?15·


· · · ··       A.· ·That was my interpretation of --16·


· · · ··       Q.· ·Your interpretation?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Well, let me dispel to you, we'll stipulate19·


·in this record we have no interest in raising fish.20·


· · · · · · ·            Did you not read the assignment where we21·


·proposed to assign the entire permit to Rangen so it22·


·could raise fish?23·


· · · ··       A.· ·You made the application before you made24·


·the proposal to assign the application.25·
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· · · ··       Q.· ·Well, if you'll look at the mitigation·1·


·plan, Exhibit 1000, item 3 that I've talked to you·2·


·about extensively, and your attorney has, it's entitled·3·


·"Assignment of Water Right 36-16976 to Rangen."·4·


· · · · · · ·            How could the groundwater users use a·5·


·permit to raise fish on your property, if that was your·6·


·interpretation, if we in fact are assigning it to·7·


·Rangen?·8·


· · · ··       MR. HAEMMERLE:··Object to the characterization·9·


·of that as a water right.··It's not a water right until10·


·it's perfected.11·


· · · ··       THE HEARING OFFICER:··Overruled.··Both parties12·


·have referred to the application as a permit or various13·


·forms of a water right.··I understand what's being14·


·asserted.15·


· · · · · · ·            Mr. Budge.16·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··You made a statement17·


·in response to one of Counsel's questions that you18·


·don't want to decrease any flows that would injure your19·


·neighbors.··He was referring to the pumpers on the --20·


·above the rim, I assume.21·


· · · · · · ·            Do you consider the groundwater users who22·


·are within the curtailment area to be your neighbors?23·


· · · ··       A.· ·Some of them.24·


· · · ··       Q.· ·What about the 14 cities that are subject25·
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·to the curtailment order, do you consider them to be·1·


·neighbors?·2·


· · · ··       A.· ·No.·3·


· · · ··       Q.· ·You don't consider them your neighbors?·4·


· · · ··       MR. HAEMMERLE:··Objection.·5·


· · · ··       THE HEARING OFFICER:··Sustained.·6·


· · · ··       MR. HAEMMERLE:··We're never going to get through·7·


·this.·8·


· · · ··       THE HEARING OFFICER:··Yeah, I don't think we·9·


·need to have an interpretation of who are neighbors and10·


·who are not, Mr. Budge.11·


· · · ··       Q.· ·(BY MR. RANDY BUDGE):··Some neighbors12·


·you're happy to curtail and some not; correct?13·


· · · ··       MR. HAEMMERLE:··Objection.14·


· · · ··       THE HEARING OFFICER:··Sustained.··Let's not go15·


·along this line anymore, Mr. Budge.16·


· · · ··       MR. RANDY BUDGE:··Okay.17·


· · · ··       Q.· ·Well, one final question, Mr. Courtney:18·


·Would you buy an unconstructed fish farm without first19·


·having an opportunity to see a feasibility study?20·


· · · ··       A.· ·Buy an unconstructed one?21·


· · · ··       Q.· ·Yeah.22·


· · · ··       A.· ·I don't know.··I don't know the particulars23·


·to it.24·


· · · ··       Q.· ·Would you buy an unconstructed fish25·
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·facility if you hadn't had an opportunity to see·1·


·complete engineering designs?·2·


· · · ··       MR. HAEMMERLE:··I'm going to object to this line·3·


·of questioning.··It --·4·


· · · ··       THE HEARING OFFICER:··Sustained.·5·


· · · ··       MR. HAEMMERLE:··It's a waste of time, first of·6·


·all.·7·


· · · ··       THE HEARING OFFICER:··Sustained.·8·


· · · ··       MR. RANDY BUDGE:··No further questions.·9·


· · · ··       THE HEARING OFFICER:··Okay.··More questions,10·


·Mr. Haemmerle?11·


· · · ··       MR. HAEMMERLE:··None.12·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon?13·


· · · ··       MR. LEMMON:··No.14·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Courtney,15·


·you're finished.16·


· · · · · · ·            Let's take five to ten minutes and then17·


·we'll come back.18·


· · · · · · ·            Is that your last witness, Mr. Budge?19·


· · · ··       MR. RANDY BUDGE:··Yes.20·


· · · ··       THE HEARING OFFICER:··Okay.··So you rest your21·


·presentation of evidence?22·


· · · ··       MR. RANDY BUDGE:··We have no further evidence to23·


·present.24·


· · · ··       THE HEARING OFFICER:··Okay.25·
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· · · ··       MR. RANDY BUDGE:··And I believe that -- we can·1·


·go off the record here, but I think we just have one·2·


·witness, Mr. Brockway.·3·


· · · ··       MR. HAEMMERLE:··That's it.·4·


· · · ··       MR. RANDY BUDGE:··We may propose to go straight·5·


·through that would enable us to get Dr. Brendecke to a·6·


·plane.··Unless you expect to be a long time with him.·7·


· · · ··       MR. HAEMMERLE:··What's that?·8·


· · · ··       MR. RANDY BUDGE:··Do you expect a long time with·9·


·Brockway?10·


· · · ··       MR. HAEMMERLE:··I don't think so.11·


· · · ··       MR. MAY:··I don't expect -- we don't expect a12·


·long time with Dr. Brockway.13·


· · · ··       MR. RANDY BUDGE:··Why don't we just go straight14·


·through without a noon break so we could get Brendecke15·


·to his plane.16·


· · · ··       MR. MAY:··I don't know that we have even after17·


·noon.··I believe we have til noon.18·


· · · · · · ·            Correct?19·


· · · ··       THE HEARING OFFICER:··Well, I told you noon.··I20·


·have a fixed one o'clock appointment that I need to go21·


·to.··We can take a late --22·


· · · · · · ·            Let's go off the record, Jeff.23·


· · · · · · ·            (Recess.)24·


· · · ··       THE HEARING OFFICER:··Okay.··We are back on the25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 668


·record.·1·


· · · · · · ·            And IGWA has rested presentation of their·2·


·evidence.·3·


· · · · · · ·            Mr. May.·4·


· · · ··       MR. MAY:··Before we begin, could I just ask a·5·


·couple of questions about the documents that we were·6·


·talking about and what we might be getting and when.·7·


· · · ··       THE HEARING OFFICER:··That would be fine.·8·


·Garrick and I just talked about when we might introduce·9·


·them.··We could do that now, if you want.··But we10·


·thought maybe we'd save it until the end.11·


· · · · · · ·            What we have is we have a map and an12·


·attached sheet that shows both the boundaries, at least13·


·in our .shp files of the North Side Canal Company, as14·


·well as .shp files for the Candy, Musser, and Morris15·


·properties.16·


· · · ··       MR. MAY:··Okay.17·


· · · ··       THE HEARING OFFICER:··And then we have I think18·


·two sets of discs with the data, so --19·


· · · ··       MR. MAY:··Okay.20·


· · · ··       THE HEARING OFFICER:··-- they're CDs.21·


· · · ··       MR. MAY:··And this is now data with regard to22·


·the Curren Tunnel, potentially?23·


· · · ··       THE HEARING OFFICER:··I don't think it's new24·


·data.··It would be data through I think 2013.··I don't25·
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·think we have '14 data in them.·1·


· · · ··       MR. HAEMMERLE:··Are there any water rights·2·


·shares that show the right to irrigate the Musser,·3·


·Candy, Morris properties beyond what we put in the·4·


·record currently?·5·


· · · ··       THE HEARING OFFICER:··No.·6·


· · · ··       MR. HAEMMERLE:··Okay.·7·


· · · ··       THE HEARING OFFICER:··All we're doing is showing·8·


·that at least those properties are within the·9·


·boundaries of the North Side Canal Company.··And that10·


·may or may not be important, but we thought it was11·


·information that the parties needed to have at their12·


·disposal, because I'm not aware that there's been any13·


·discussion of this subject.14·


· · · ··       MR. HAEMMERLE:··I think that's an important15·


·issue to clarify.16·


· · · ··       THE HEARING OFFICER:··Yeah.17·


· · · ··       MR. MAY:··Director, can I just ask you, on the18·


·disc you said it's not new data.19·


· · · · · · ·            Is it a revision of some of the data that20·


·we've got that's, for instance, Exhibit 2045, which is21·


·the Martin-Curren Tunnel?22·


· · · ··       MR. BAXTER:··It's the data that's been23·


·previously provided to the parties related to the24·


·recorded water levels out of the white pipe.25·
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· · · ··       MR. MAY:··Okay.··So it is in addition to this?·1·


· · · ··       THE HEARING OFFICER:··Yeah.··It contains both·2·


·those pieces of information, Curren Tunnel measurements·3·


·and reported flows in the PVC pipe.·4·


· · · ··       MR. MAY:··Okay.·5·


· · · ··       MR. HAEMMERLE:··Does it say where that measuring·6·


·device is located on that white pipe?··Does anyone·7·


·know?·8·


· · · ··       MR. BAXTER:··It's my recollection that through·9·


·the depositions in the Rangen proceeding there was10·


·discussions about the transducer and how the Department11·


·takes measurements.··I believe Tim Luke testified as to12·


·some of that information previously.13·


· · · ··       THE HEARING OFFICER:··We can go off the record14·


·and have a discussion, but I'd like to get through the15·


·testimony.16·


· · · ··       MR. HAEMMERLE:··Yeah, let's rock.17·


· · · ··       MR. MAY:··Let's get Dr. Brockway on.··And I18·


·don't think it's going to change anything.··It may just19·


·clarify something he's got.20·


· · · ··       THE HEARING OFFICER:··Yeah.··Okay.··Mr. Budge.21·


· · · ··       MR. RANDY BUDGE:··Before we broke, I indicated22·


·we would mark as Exhibits 1097 and 1098, the Notice of23·


·Violation Cease-and-Desist Order and the Consent Order24·


·Agreement.··I acknowledge that the Hearing Officer took25·
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·judicial notice of those and proposed to make an·1·


·exhibit of those and have them admitted for judicial·2·


·notice purposes so we have a complete record with·3·


·everything else.·4·


· · · · · · ·            (Exhibits 1097 and 1098 marked.)·5·


· · · ··       THE HEARING OFFICER:··Mr. Haemmerle, you stated·6·


·earlier you object.·7·


· · · ··       MR. HAEMMERLE:··I do object on relevance.·8·


· · · · · · ·            Is the Director's stay order also made a·9·


·part of this record on --10·


· · · ··       MR. RANDY BUDGE:··Yes.··1098.11·


· · · ··       MR. TJ BUDGE:··No.12·


· · · ··       MR. HAEMMERLE:··No?13·


· · · ··       MR. TJ BUDGE:··No.··You mean the stay of the14·


·curtailment?15·


· · · ··       MR. HAEMMERLE:··Yeah.··Is the stay of the16·


·curtailment a record of this?17·


· · · ··       MR. TJ BUDGE:··That would be fine.18·


· · · ··       MR. RANDY BUDGE:··We stipulate to that as well.19·


· · · ··       THE HEARING OFFICER:··They are Department20·


·documents.··So rather than taking notice of them, I'll21·


·receive them into evidence over the objection.22·


· · · · · · ·            Thank you.23·


· · · · · · ·            (Exhibits 1097 and 1098 received.)24·


· · · ··       MR. HAEMMERLE:··I think Exhibit 1098, we25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 672


·stipulated to the admission of that document as well.·1·


· · · ··       MR. MAY:··1099.·2·


· · · ··       MR. HAEMMERLE:··Whatever the stay on the·3·


·curtailment.·4·


· · · · · · ·            Is that Exhibit 1099?·5·


· · · ··       MS. BRODY:··No.·6·


· · · ··       MR. RANDY BUDGE:··Correct.·7·


· · · ··       MR. MAY:··That's their next one.·8·


· · · ··       THE HEARING OFFICER:··Either way.··It's in the·9·


·record.10·


· · · ··       MR. HAEMMERLE:··Fine.11·


· · · ··       THE HEARING OFFICER:··Okay.12·


· · · ··       MR. BAXTER:··Can we identify what exhibit13·


·numbers they were again?14·


· · · ··       MR. TJ BUDGE:··1098 is the cease -- excuse me,15·


·1097 is the cease-and-desist order.··1098 is the16·


·consent order.··I'm not sure --17·


· · · ··       MR. RANDY BUDGE:··And agreement.··And I marked18·


·those exhibits and have them there in front of you.19·


· · · ··       MR. TJ BUDGE:··And then 1099 would be the stay20·


·of the curtailment order.21·


· · · · · · ·            (Exhibit 1099 marked.)22·


· · · ··       MR. HAEMMERLE:··Since they're all coming in -- I23·


·objected to ours, but I don't object to those documents24·


·coming in.25·
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· · · ··       THE HEARING OFFICER:··Okay.··They're received·1·


·into evidence.·2·


· · · · · · ·            (Exhibit 1099 received.)·3·


· · · ··       THE HEARING OFFICER:··Mr. May, call·4·


·Dr. Brockway?·5·


· · · ··       MR. MAY:··Thank you, Mr. Director.·6·


· · · · · · ·            We call Dr. Brockway.·7·


· · · ··       THE HEARING OFFICER:··Raise your hand, please.·8·


··9·


· · · · · · · · ··                 CHARLES E. BROCKWAY,10·


·having been called as a witness by Rangen, Inc., and11·


·duly sworn to tell the truth relating to said cause,12·


·testified as follows:13·


·14·


· · · ··       THE HEARING OFFICER:··Thank you.··Please be15·


·seated.16·


·17·


· · · · · · · · · ·                  DIRECT EXAMINATION18·


·BY MR. MAY:19·


· · · ··       Q.· ·Good morning, Dr. Brockway.20·


· · · ··       A.· ·Good morning.21·


· · · ··       Q.· ·Could you please state your name and spell22·


·your last name for the record, please.23·


· · · ··       A.· ·It's Charlies E.··Brockway,24·


·B-r-o-c-k-w-a-y.25·
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· · · ··       Q.· ·Dr. Brockway, what degrees do you hold?·1·


· · · ··       A.· ·I have a bachelor's degree in civil·2·


·engineering, a master's degree in water resources·3·


·engineering, and a Ph.D. in water resources·4·


·engineering.·5·


· · · ··       THE HEARING OFFICER:··Mr. Budge, can we·6·


·stipulate to the expertise of Dr. Brockway?·7·


· · · ··       MR. RANDY BUDGE:··We can so stipulate.·8·


· · · ··       MR. MAY:··Thank you.·9·


· · · ··       THE HEARING OFFICER:··Thank you.10·


· · · · · · ·            I'm trying to get through this.11·


· · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, in this12·


·particular case what were you asked to do?13·


· · · ··       A.· ·In just this case?14·


· · · ··       Q.· ·With regard to this mitigation plan15·


·proceeding.16·


· · · ··       A.· ·My understanding is I was asked to -- to17·


·evaluate the mitigation plan that was submitted by IGWA18·


·in response to the order from the prior hearing for19·


·curtailment or mitigation for Rangen.20·


· · · ··       Q.· ·And did you do that, Dr. Brockway?21·


· · · ··       A.· ·I did do that.··I looked over the22·


·mitigation plan and the various elements with the idea23·


·to evaluate it hydrologically and hydraulically as to24·


·whether the various components of that plan met the --25·
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·what the order required as far as water at the tunnel·1·


·or new water or whatever.·2·


· · · · · · ·            And I will say in general that the document·3·


·I received in fact is really not a plan.··It's a list·4·


·of potential components that might be utilized to meet·5·


·the requirements of a plan.·6·


· · · ··       Q.· ·And generally with regard to those·7·


·components, were you able to review their feasibility·8·


·reports?·9·


· · · ··       A.· ·Well, I could review what was submitted,10·


·but I could not really determine sufficiently whether11·


·those components really provided water, would provide12·


·water, and certainly not -- I was not able to quantify13·


·what -- how much water might come from those14·


·components.15·


· · · ··       Q.· ·And I want to make sure that we separate16·


·out a little bit the various components that we're17·


·talking about, because I understand that there likely18·


·are some components that you were able to do some19·


·analysis of.··I'd like to first -- or your attention20·


·first to some analysis that you may have seen,21·


·Exhibit 1025 from Ms. Sukow.22·


· · · · · · ·            Have you seen this document?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·And were you able to review Exhibit 1025?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·Okay.··And with regard to the analysis that·2·


·Ms. Sukow has done regarding this document, do you·3·


·generally have any issues with the process that was·4·


·used to create this document?·5·


· · · ··       A.· ·No.··The process, the model that was used·6·


·in evaluating it, I'm familiar with that.··And I know·7·


·what Ms. Sukow went through, and the procedure and the·8·


·protocol that was used.·9·


· · · · · · ·            And I don't have any problem with what she10·


·did or the results.··I did have a question about, you11·


·know, whether the recharge for southwest Idaho should12·


·be counted.13·


· · · ··       Q.· ·Okay.14·


· · · ··       A.· ·But it's not very big.15·


· · · ··       Q.· ·Okay.16·


· · · ··       A.· ·So in general, I don't have a problem with17·


·that.18·


· · · ··       Q.· ·Okay.··And in general, with regard to19·


·what's up here, you would accept these numbers that20·


·Ms. Sukow did; correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Now, you mentioned recharge.23·


· · · · · · ·            With regard to recharge and credits, what24·


·is your understanding of -- well, do you have25·
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·familiarity with credits for recharge being given?·1·


· · · ··       A.· ·Yes.·2·


· · · ··       Q.· ·And is it generally a requirement for that·3·


·credit that the entity seeking credit would have·4·


·ownership of the water?·5·


· · · ··       A.· ·Well, my understanding in reviewing what·6·


·this state has done and what SWID has done and other·7·


·entities relative to aquifer enhancement, there have·8·


·been various programs that have been implemented and·9·


·beneficial results documented, but in my opinion if an10·


·entity does recharge, builds the facilities, finds the11·


·water, or uses their water or whatever, they ought to12·


·get credit for the recharge.13·


· · · · · · ·            But there's a lot of things relative to14·


·recharge that have happened on the ESPA where specific15·


·entities have -- have initiated the plan or the16·


·project, and perhaps other entities would like to take17·


·credit for it.··I think you should only get credit for18·


·what you paid for or you initiated or you made happen.19·


· · · ··       Q.· ·Dr. Brockway, I understand that Ms. Sukow's20·


·analysis -- and I discussed this with Dr. Brendecke --21·


·was done running the model at steady state.22·


· · · · · · ·            Is that correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··And it's my understanding that25·
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·steady state would not give you any information about·1·


·what would occur in a particular year.·2·


· · · · · · ·            Is that correct?·3·


· · · ··       A.· ·It will not.·4·


· · · ··       Q.· ·Did you make any -- did you do any·5·


·investigation with regard to the mitigation plan that·6·


·was proposed and the inputs that Ms. Sukow used to·7·


·create her steady-state result to come up with a result·8·


·that would tell you what would happen in a given year?·9·


· · · ··       A.· ·Yes.··We in fact reran some of Ms. Sukow's10·


·runs that were portrayed in the previous exhibit to11·


·make sure we could duplicate them and do the same12·


·thing.13·


· · · · · · ·            And then --14·


· · · ··       Q.· ·Let me stop you for just a second.15·


· · · · · · ·            When you say to make sure that you could16·


·duplicate it and do the same thing, you mean you ran it17·


·at steady state to see if you came up with the same18·


·results?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·And did you?21·


· · · ··       A.· ·And we did.22·


· · · ··       Q.· ·And then what did do you?23·


· · · ··       A.· ·Then there was a part of the order that24·


·talked about furnishing -- if IGWA was to furnish25·
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·direct flow of water, that they had to meet certain·1·


·levels of enhancement for the first five years.··And·2·


·there was a question about that relative to what do·3·


·some of these components give us on a transient run of·4·


·the model.··So we ran the model in a transient mode.·5·


· · · ··       Q.· ·And what did you do to set up the model so·6·


·that you could run it in a transient mode?·7·


· · · ··       A.· ·Well, you have to use the full -- the full·8·


·dataset.··You have to run the model, and not just use·9·


·the response functions for steady state that have been10·


·generated.11·


· · · · · · ·            So we ginned up the whole model and ran it12·


·in the transient mode.··You have to run it twice to get13·


·to some differences.··But we did run it in the14·


·transient mode.··And we compared that with what the15·


·direct flow requirements were.··And I think that's what16·


·you have on the board.17·


· · · ··       Q.· ·Okay.··So I've got on the board18·


·Exhibit 2071.19·


· · · · · · ·            Could you identify 2071.20·


· · · ··       A.· ·That's plots of -- well, the transient run21·


·that I talked about.··And then we've also plotted on22·


·there, both tabular and otherwise, the required23·


·mitigation under the order for the five years, I think24·


·it is, or four years.25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 680


· · · ··       Q.· ·And I'd like to focus in here, if I can, on·1·


·the -- kind of the legend here.·2·


· · · · · · ·            Just so that we can see what's going on,·3·


·with regard to these various lines, you created, it·4·


·looks like where I've got the pointer here, a dashed·5·


·line for proposed IGWA conversions.·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Okay.··And so what does that dashed line·8·


·represent?·9·


· · · ··       MR. TJ BUDGE:··Objection.··Relevance and10·


·misleading.11·


· · · ··       THE HEARING OFFICER:··Overruled.12·


· · · ··       THE WITNESS:··The dashed -- the dashed lines on13·


·the bottom of that chart are the result of running the14·


·proposed --15·


· · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, can I16·


·interrupt you?17·


· · · ··       A.· ·Yeah.18·


· · · ··       Q.· ·Because I think TJ's objection, there was19·


·an additional foundation point that I need to raise to20·


·address what I think was TJ's objection that I didn't21·


·catch, and it's partially valid.22·


· · · · · · ·            Dr. Brockway, does this represent all of23·


·the data that's on Exhibit 1025?··In other words, did24·


·you include all of the Southwest Irrigation District on25·
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·here?·1·


· · · ··       A.· ·We did, yes.·2·


· · · ··       Q.· ·On this particular exhibit, Southwest·3·


·Irrigation District?·4·


· · · ··       A.· ·Yes.·5·


· · · · · · ·            You mean --·6·


· · · ··       Q.· ·I'm talking on Exhibit 2071, did you, in·7·


·addition to the IGWA acres that are calculated --·8·


· · · ··       A.· ·Oh, no, no, no.·9·


· · · ··       Q.· ·-- on Exhibit 1025, did you also make an10·


·analysis with regard to Southwest Irrigation District?11·


· · · ··       A.· ·We did, but that's not on here.12·


· · · ··       Q.· ·Okay.··So this just represents the IGWA13·


·side of Exhibit 1025?14·


· · · ··       A.· ·Yes.··This is the groundwater model run as15·


·represented by -- by the -- for instance, the red line16·


·along the bottom is the result of running ESPAM-2.117·


·model in transient mode using the input that's claimed18·


·for CREP by IGWA.19·


· · · ··       MR. TJ BUDGE:··Objection.20·


· · · · · · ·            Director, may I inquire of the witness in21·


·further aid of objection?22·


· · · ··       THE HEARING OFFICER:··Yes.23·


·///24·


·///25·
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· · · · · · · · ··                 VOIR DIRE EXAMINATION·1·


·BY MR. TJ BUDGE:·2·


· · · ··       Q.· ·Dr. Brockway, do you understand that Rangen·3·


·has consented to the calculation of mitigation credits·4·


·on a steady-state basis?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·And your testimony today is that your graph·7·


·up here as Exhibit 2071 does not include the recharge·8·


·activities of Southwest Irrigation District?·9·


· · · ··       A.· ·Well, the line that says "IGWA CREP"10·


·certainly doesn't.··And the "Proposed IGWA conversions"11·


·doesn't.12·


· · · ··       Q.· ·So does this not account for any of13·


·Southwest Irrigation District's mitigation activities?14·


· · · ··       A.· ·The -- the transient model, the blue15·


·diamonds has all of it in it.16·


· · · ··       Q.· ·Okay.··You've depicted on this graph what17·


·is reported there as being IGWA CREP and IGWA18·


·conversions.19·


· · · · · · ·            I just want to make clear, your graph does20·


·not show the effect of Southwest Irrigation District,21·


·CREP, or conversions or recharge; is that correct?22·


· · · ··       A.· ·It doesn't show that separately, no.23·


· · · ··       Q.· ·And I also see that in year zero you --24·


·your graph depicts no credit for conversions, CREP, or25·
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·recharge activities; is that right?·1·


· · · ··       A.· ·That's right, yeah.·2·


· · · ··       Q.· ·So you have not taken into account the·3·


·recharge, conversion, and CREP efforts that have·4·


·happened for the last six or seven years?·5·


· · · ··       A.· ·No.··Remember, this is a groundwater model·6·


·run.·7·


· · · ··       Q.· ·I understand.·8·


· · · ··       A.· ·And you have to start it out in the·9·


·steady-state run.··You have to assume that what was10·


·happening at the beginning is going to happen for 15011·


·years.12·


· · · ··       Q.· ·I understand that.··But your graph does not13·


·reflect any credit, either for what Southwest has done14·


·or IGWA has done or Goose Creek Irrigation District,15·


·for the six or seven years leading up to the date of16·


·curtailment; is that right?17·


· · · ··       A.· ·It does not go back and attempt to model18·


·those types of events prior to the time of starting the19·


·model.20·


· · · ··       MR. MAY:··Can I --21·


· · · ··       MR. TJ BUDGE:··Director, my objection is that22·


·this graph is equally, if not more, misleading than the23·


·Sandy Ponds recharge.··This purports to depict the24·


·comparison of mitigation activities to what's required,25·
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·and it doesn't take account for anything Southwest has·1·


·done, even from the date of curtailment, and nor does·2·


·it take into account what was done for the six or seven·3·


·years prior.··I think it's misleading to have that in·4·


·the record.·5·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. May I don't·6·


·think has yet offered this exhibit.··I think we were in·7·


·a foundational set of questions here.··I think the·8·


·objection is premature.·9·


· · · ··       MR. TJ BUDGE:··But can he ask the witness about10·


·the substance of the graph without bringing it into the11·


·record?··That was the objection that we have.12·


· · · ··       MR. MAY:··Can I just address a couple of things,13·


·because this is not offered in an attempt to take away14·


·any credit for Southwest irrigation District or15·


·anything?16·


· · · ··       THE HEARING OFFICER:··Sure.17·


·18·


· · · · · · ··             CONTINUED DIRECT EXAMINATION19·


·BY MR. MAY:20·


· · · ··       Q.· ·Dr. Brockway, this, I understand, was21·


·prepared with the information that you had.22·


· · · · · · ·            Correct?23·


· · · ··       A.· ·That's right.24·


· · · ··       Q.· ·And, Dr. Brockway, I would understand that25·
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·this particular transient run was made solely with an·1·


·effort to show what the transient run would look like·2·


·with regard to the data for those three specific things·3·


·that are set out on Ms. Sukow's table.·4·


· · · · · · ·            Correct?·5·


· · · ··       A.· ·That's right.·6·


· · · ··       Q.· ·And no attempt is made to try and say that·7·


·no credit should be given for Southwest Idaho -- or·8·


·excuse me, Southwest Irrigation District, it's just an·9·


·attempt to show relatively what a transient run would10·


·look like given the information that was available?11·


· · · ··       A.· ·That's right.12·


· · · ··       Q.· ·And in that regard, did you follow, in13·


·running the same run with these three sets of input14·


·data, the same procedures that Ms. Sukow run, with the15·


·exception it was done as a transient run?16·


· · · ··       A.· ·Yes.17·


· · · ··       MR. MAY:··And with those explanations and18·


·foundation, Director, I would offer Exhibit 2071.19·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Budge?20·


· · · ··       MR. TJ BUDGE:··I'll renew my objection on the21·


·grounds of relevance, because Rangen stipulated to22·


·steady-state calculations, and also, again, on the23·


·point of it being misleading.··What Mr. May has24·


·explained is they're trying to compare the steady-state25·
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·curtailment run with the steady-state mitigation·1·


·benefits.·2·


· · · · · · ·            And what's just been explained is their·3·


·steady state -- their representation of steady-state·4·


·curtailment benefits does not include anything that·5·


·Southwest has done from the date of curtailment, nor·6·


·does it include all the mitigation that's happened for·7·


·years prior.··So I really think the portion of the·8·


·exhibit purporting to depict mitigation benefits is·9·


·very misleading.10·


· · · ··       MR. MAY:··Director, may I respond?11·


· · · ··       THE HEARING OFFICER:··Let me just address it,12·


·Mr. May.13·


· · · · · · ·            Mr. Budge, in the order that I issued at14·


·the end of January, there were two components that15·


·could satisfy the mitigation obligation that could be16·


·implemented in lieu of curtailment:··And one was that17·


·activities provide a steady-state mitigation of18·


·9.1 cfs; the other was delivery of water in this year,19·


·2014, of 3.4.20·


· · · · · · ·            And just because of the two components,21·


·there is, from my perspective, a need to look at22·


·steady-state conditions and transient conditions both.23·


·And in fact, at the end the information that we're24·


·distributing, that I've talked to the parties about,25·
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·will enhance either the ability of the parties or the·1·


·Department -- and I apologize we've not run those·2·


·transient runs, but they will enhance the ability of·3·


·the Department to simulate what IGWA has done in the·4·


·past.··And I will tell the parties we intend to do it.·5·


· · · · · · ·            Now, the question was posed to Department·6·


·staff, can we get it done before the end of the·7·


·hearing.··And the answer is no.··And I apologize.·8·


· · · · · · ·            So it's something that I'll need to augment·9·


·the record with.··But the parties need to be on notice10·


·that we intend to run those transient simulations and11·


·determine, based on past activities that we've12·


·recognized in contested cases before the Department,13·


·what those transient values are, starting in 2005 when14·


·we started with the records.··So we got to have both.15·


·And in my opinion, they're both relevant.16·


· · · · · · ·            What Dr. Brockway has done here, in my17·


·opinion, is an attempt at modeling transient impacts.18·


·But I also recognize that they don't -- they don't19·


·include all of that information and data that we have.20·


·So I hope that helps the perspectives of the parties21·


·and we won't quibble over it.22·


· · · · · · ·            So given the qualifications that you23·


·pointed out, Mr. Budge, I'll overrule the objection,24·


·and we'll go on.25·
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· · · · · · ·            (Exhibit 2071 received.)·1·


· · · ··       THE HEARING OFFICER:··Mr. May.·2·


· · · ··       MR. MAY:··Thank you, Director.··That was·3·


·precisely the reason for the...·4·


· · · ··       THE HEARING OFFICER:··Yeah.·5·


· · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, I'm going to·6·


·show you what's been marked as Exhibit 2073.·7·


· · · · · · ·            Do you recognize what I've just put on the·8·


·screen as Exhibit 2073?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And what is that?11·


· · · ··       A.· ·That is a compilation of the Curren Tunnel12·


·discharge by month for 2013.··And it's just plotted to13·


·show the seasonal variability in the flow from the14·


·Curren Tunnel.15·


· · · ··       Q.· ·And what data is that created from?··And I16·


·might just represent down here that you see two sheets,17·


·one of which says "1993 to the present."18·


· · · ··       A.· ·Yeah, the red line --19·


· · · ··       Q.· ·Do you recognize that?20·


· · · ··       A.· ·The previous chart is data from this chart,21·


·the red line, computed on a monthly basis instead of a22·


·daily basis.23·


· · · ··       Q.· ·Okay.··And so this chart here represents24·


·the same data, just calculated in a different manner,25·
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·just on an average monthly basis; correct?·1·


· · · ··       A.· ·Yes.··It's the same data.·2·


· · · ··       MR. MAY:··Director, I would move for the·3·


·admission of Exhibit 2073.·4·


· · · ··       THE HEARING OFFICER:··Mr. Budge?·5·


· · · ··       MR. TJ BUDGE:··No objection.·6·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?·7·


· · · ··       MR. LEMMON:··No objection.·8·


· · · ··       THE HEARING OFFICER:··Okay.··The document marked·9·


·as Exhibit 2073 is received into evidence.10·


· · · · · · ·            (Exhibit 2073 received.)11·


· · · ··       Q.· ·(BY MR. MAY):··I'm going to direct your12·


·attention, Dr. Brockway, to Exhibit 2069.13·


· · · · · · ·            Do you recognize Exhibit 2069, despite the14·


·fact that it's very small up there?15·


· · · ··       A.· ·I think I know what that is.16·


· · · ··       Q.· ·Okay.··I'll try and highlight a little bit17·


·of that.18·


· · · · · · ·            Do you recognize that?19·


· · · ··       A.· ·Yes, I do.20·


· · · ··       Q.· ·And, Dr. Brockway, what is Exhibit 2069?21·


· · · ··       A.· ·That's a compilation of all of the water22·


·rights on file with the IDWR database on Billingsley23·


·Creek.··And I've sorted it by priority so that the --24·


·the first entry, 36-16198, is the last -- the most25·
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·junior priority on Billingsley Creek.··And that goes·1·


·from -- essentially from the headwaters of Billingsley·2·


·Creek and Curren Tunnel clear to the Snake River.·3·


· · · ··       Q.· ·I notice everyone is squinting.··Let me see·4·


·if I can get it a little bit bigger.·5·


· · · · · · ·            They're sorted by priority based on the·6·


·earliest or the latest?·7·


· · · ··       A.· ·Well, the latest priority is at the top,·8·


·and the earliest priority is at the bottom.·9·


· · · ··       Q.· ·1880 is the latest priority?10·


· · · ··       A.· ·Oh, I'm sorry.··I was looking at the decree11·


·date.12·


· · · · · · ·            No, they're sorted by earliest to latest.13·


· · · ··       Q.· ·Okay.··And you created this table yourself,14·


·Dr. Brockway?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Okay.··Directly from the Department's17·


·database?18·


· · · ··       A.· ·Yes.19·


· · · ··       Q.· ·I notice if you look here on the second20·


·page there's some highlighted rights here.21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·Okay.··And I'll try and zoom in here so you23·


·can try -- what does the yellow highlighting indicate?24·


· · · ··       A.· ·The yellow are the water rights that are25·
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·listed for diversion from Billingsley Creek into the·1·


·Curren Ditch.·2·


· · · ··       Q.· ·Okay.··So the yellow highlighted rights are·3·


·rights that are associated with the Curren Ditch?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Okay.··And the rights that are highlighted·6·


·in red?·7·


· · · ··       A.· ·Those are -- that's -- well, the Candy and·8·


·Morris and one Rangen right from the Martin-Curren·9·


·Tunnel.10·


· · · ··       Q.· ·And you do have a column here, I11·


·understand.··I just wasn't over there.12·


· · · · · · ·            There's a column that indicates where the13·


·rights are; correct?14·


· · · ··       A.· ·Yes.··Those are the ditches emanating from15·


·Billingsley Creek where the water rights are authorized16·


·to be diverted.17·


· · · ··       MR. MAY:··Director, I would offer Exhibit 2069.18·


· · · ··       THE HEARING OFFICER:··Mr. Budge?19·


· · · ··       MR. TJ BUDGE:··May I ask the witness a few20·


·questions?21·


·22·


· · · · · · · · ··                 VOIR DIRE EXAMINATION23·


·BY MR. TJ BUDGE:24·


· · · ··       Q.· ·Dr. Brockway, how did you determine which25·
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·ditches each water right's diverted into?·1·


· · · ··       A.· ·Well, usually on the water right, maybe not·2·


·on the database water right, but on the decree or·3·


·somewhere in the backfile you can find the diversion·4·


·ditch or point on Billingsley Creek.·5·


· · · ··       Q.· ·Did you review the watermaster binders that·6·


·have been submitted into evidence in this case that·7·


·designates which water rights go into which ditch?·8·


· · · ··       A.· ·I did not review that.·9·


· · · ··       MR. TJ BUDGE:··I don't object to the document10·


·coming into evidence, on condition that recognize we11·


·already have evidence of what water rights are12·


·delivered through which ditches.··And to the extent13·


·there's any conflict with those, we would defer to the14·


·watermaster's records.15·


· · · ··       THE HEARING OFFICER:··Okay.··Mr. Lemmon, any16·


·objection?17·


· · · ··       MR. LEMMON:··No objection.18·


· · · ··       THE HEARING OFFICER:··With the stated19·


·qualification, the document marked as Exhibit -- and I20·


·believe this is 2069; is that correct, Mr. May?21·


· · · ··       MR. MAY:··Yes, Director.22·


· · · ··       THE HEARING OFFICER:··-- is received into23·


·evidence.24·


· · · · · · ·            (Exhibit 2069 received.)25·
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· · · · · · ··             CONTINUED DIRECT EXAMINATION·1·


·BY MR. MAY:·2·


· · · ··       Q.· ·Dr. Brockway, I'm showing you on the screen·3·


·here what's been marked as Exhibit 2075.·4·


· · · · · · ·            Do you recognize this?·5·


· · · ··       A.· ·Yes.·6·


· · · ··       Q.· ·Okay.··And can you tell me what this is.·7·


· · · ··       A.· ·Well, I was asked to take a look at the·8·


·authorized water rights for the irrigation rights from·9·


·the Martin-Curren Tunnel and also from the -- from the10·


·Sandy Ponds.11·


· · · ··       Q.· ·And these are rights held by Butch Morris?12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·Okay.··And what does this document14·


·represent?··What did you do with that review?15·


· · · ··       A.· ·Well, my attempt was to determine what --16·


·there are some overlaps in the water rights, both with17·


·place of use and with the diversion allowed.··And I18·


·wanted to find out if there were any conflicts or there19·


·were any constraints to what could be diverted from --20·


·from the Sandy Ponds and/or the Curren Tunnel.21·


· · · · · · ·            So the first three rights are Morris rights22·


·from the Martin-Curren Tunnel that, in evaluating those23·


·rights, have no limits or overlaps connected with other24·


·water rights.··So those three rights are unencumbered25·
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·by any kind of constraint or condition.·1·


· · · · · · ·            The second set -- the 134 and 135D, 10141A,·2·


·and the 08723 -- are linked by some constraints.··The·3·


·36-08723 is the wastewater right held by Mr. Morris·4·


·from the Sandy Ponds.·5·


· · · ··       Q.· ·And if I was to pull up that water right --·6·


·and I believe it's 2041.·7·


· · · · · · ·            2041 has been admitted, hasn't it, Garrick?·8·


· · · ··       MR. TJ BUDGE:··Yes.·9·


· · · ··       THE WITNESS:··If we look at conditions 2 and 3,10·


·I think they'll --11·


· · · ··       Q.· ·(BY MR. MAY):··So conditions 2 and 3 on12·


·the --13·


· · · ··       A.· ·Those are important, yeah.14·


· · · ··       Q.· ·Okay.··And how does conditions 2 and 315·


·relate to your calculations there in the middle?16·


· · · ··       A.· ·Well, condition 2 is a condition that's17·


·normally put on most irrigation water rights that18·


·limits the diversion under that right to more -- no19·


·more than 2/100ths of a cfs per acre.··That's an inch20·


·per acre.21·


· · · · · · ·            Condition 3 on this right, which is a22·


·wastewater right, is used in conjunction with 36-134D23·


·and 135D and 10141A.··And that condition is that when24·


·these -- the water authorized by these rights is used,25·
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·that the combined use shall not exceed 3.98 cfs and the·1·


·irrigation of 143 acres.·2·


· · · ··       Q.· ·And so how did you represent or what did·3·


·you do with that information for the middle part of·4·


·that table that I've got highlighted on there?·5·


· · · ··       A.· ·Well, what it says is with that constraint,·6·


·the 3.98 cfs, that if you use all four of these rights·7·


·on the same authorized place of use, which they all·8·


·have the same, that you'll be limited to 3.98 cfs.·9·


· · · · · · ·            But if you add up the authorized diversion10·


·rates by those four rights, you get more than 3.98.··So11·


·I believe that that condition on the wastewater right12·


·limits what you can legally apply to those 143 acres.13·


· · · ··       Q.· ·And the bottom section here, what does that14·


·represent?15·


· · · ··       A.· ·Well, the bottom section purports to show16·


·what the maximum flow that could be put on those17·


·143 acres is.18·


· · · · · · ·            The first -- the first four rights out of19·


·the Martin-Curren Tunnel are not limited by anything.20·


·The 134D, or the 143-acre rights, I believe would be21·


·limited to the 1.58 cfs.··So the total is 3.65.22·


· · · ··       Q.· ·And that 1.58 is represented here; correct?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.25·
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· · · ··       A.· ·The condition on 08723 essentially says you·1·


·can't -- you can't divert from the two red rights, the·2·


·135D and the 1041A because of that limitation on the·3·


·discharge condition.·4·


· · · ··       MR. MAY:··Director, I would move for the·5·


·admission of Exhibit 2075.·6·


· · · ··       THE HEARING OFFICER:··Mr. Budge?·7·


· · · ··       MR. TJ BUDGE:··I apologize.··I do have an·8·


·objection that may be able to resolve with some further·9·


·questioning of the witness.10·


· · · ··       THE HEARING OFFICER:··Okay.11·


·12·


· · · · · · · · ··                 VOIR DIRE EXAMINATION13·


·BY MR. TJ BUDGE:14·


· · · ··       Q.· ·Dr. Brendecke, did you personally prepare15·


·this -- Dr. Brockway, did you personally prepare this16·


·document labeled as Exhibit 2075?17·


· · · ··       A.· ·No.18·


· · · ··       Q.· ·Who prepared it?19·


· · · ··       A.· ·I'm not sure.··I think it may have been20·


·either Justin or Mr. Haemmerle.21·


· · · ··       Q.· ·So one of Rangen's attorneys handed this to22·


·you?23·


· · · ··       A.· ·It was e-mailed to me.24·


· · · ··       Q.· ·E-mailed it to you.25·
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· · · · · · ·            Did you go back and look at the current·1·


·Department water right reports for every one of the·2·


·water rights that are listed on this?·3·


· · · ··       A.· ·I did.··I pulled every one of them.·4·


· · · ··       Q.· ·So you went and verified all of the data·5·


·that's on this document?·6·


· · · ··       A.· ·I did, yes.·7·


· · · ··       Q.· ·Fair enough.··And I'm a little confused by·8·


·the labeling on this.··The top three rights say·9·


·Martin-Curren Tunnel water rights.10·


· · · ··       A.· ·They are.11·


· · · ··       Q.· ·Those are water rights that have their12·


·source as the Martin-Curren Tunnel?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And then the second section relates to15·


·combined use, but these water rights are not all16·


·Martin-Curren Tunnel water rights; is that correct?17·


· · · ··       A.· ·They are not.18·


· · · ··       Q.· ·So water right 36-08723 is a Sandy Ponds19·


·water right?20·


· · · ··       A.· ·Yes.21·


· · · ··       Q.· ·And the other three, 134D, 135D, and 1014A22·


·are Martin-Curren Tunnel rights?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Are those rights all owned by Morris?25·
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· · · ··       A.· ·Yes.·1·


· · · ··       Q.· ·So this document doesn't include any of the·2·


·water rights for Musser or Candy?·3·


· · · ··       A.· ·No.·4·


· · · ··       Q.· ·And I am also confused by the total·5·


·combined diversion limit you show at the bottom of·6·


·3.65.·7·


· · · · · · ·            Is the 75 acres referred to in the top·8·


·three rights, is that one part of the 143 acres·9·


·referenced in the middle section of water rights, or is10·


·that a separate parcel of land?11·


· · · ··       A.· ·I don't know if there's any -- I don't12·


·remember if there's any overlap there or not.··The13·


·143 acres, as specified as place of use for the center14·


·rights, the 134D, 135D, 10141A, and 86 -- 872- --15·


·whatever that is, those 143 acres are the same exact16·


·acres.17·


· · · ··       Q.· ·Okay.18·


· · · ··       A.· ·So the place of use for all of those four19·


·rights is the 143 acres.20·


· · · ··       Q.· ·Okay.··So those are one parcel of land,21·


·143 acres.22·


· · · · · · ·            The top three rights that say 75 acres,23·


·those are a separate parcel of land; right?24·


· · · ··       A.· ·I don't remember.··I can look it up,25·
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·though.·1·


· · · ··       Q.· ·You're not sure.··Okay.··Assuming they're·2·


·separate parcels, if you add up the top three water·3·


·rights, the .82, .82, and .43, you get 2.07 cfs; is·4·


·that right?·5·


· · · ··       A.· ·I don't know that I put that on there.·6·


· · · ··       Q.· ·Well, it's not on there.··I'm just adding·7·


·it up.·8·


· · · ··       A.· ·1.64 and .43.··That's right.·9·


· · · ··       Q.· ·Okay.··So for that parcel there's 2.07 cfs10·


·Morris can divert, and then for the 143-acre parcel you11·


·get 3.98 cfs.··So I'm confused by this bottom section12·


·that says "Total combined diversion right," and maybe13·


·that's because you're limiting it to the tunnel.··But14·


·if I add up the 2.07 and the 3.98, I get to 6.05.15·


· · · · · · ·            I guess my objection, Director, is I'm a16·


·little confused by the math and where the parcels17·


·pertain.··I'm confused about this leading to18·


·confusion -- I'm concerned about this leading to the19·


·confusion of others.20·


· · · · · · ·            And I would note that every one of these21·


·water rights reports are in the record and speak for22·


·themselves, and I do think that those would be better23·


·evidence than this summary that leaves, I think,24·


·reasons for questions in people's mind.25·
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· · · ··       THE HEARING OFFICER:··Okay, Mr. Budge.·1·


· · · · · · ·            Any objection to this, Mr. Lemmon?·2·


· · · ··       MR. LEMMON:··No.·3·


· · · ··       THE HEARING OFFICER:··Okay.··Well, Mr. Budge,·4·


·this is a summary, one person's interpretation.··And·5·


·thank you for at least pointing out some possible other·6·


·interpretations.··I'll allow it into the record, but·7·


·thank you at least for pointing it out.·8·


· · · · · · ·            So the document marked as --·9·


· · · · · · ·            What's the number, Mr. May?··I --10·


· · · ··       MR. MAY:··20- -- sorry.··It's 2075.11·


· · · ··       THE HEARING OFFICER:··2075 is received into12·


·evidence.13·


· · · · · · ·            (Exhibit 2075 received.)14·


· · · ··       THE HEARING OFFICER:··I appreciate what you've15·


·done, Mr. Budge, in pointing out possible anomalies in16·


·the computation.17·


·18·


· · · · · · ··             CONTINUED DIRECT EXAMINATION19·


·BY MR. MAY:20·


· · · ··       Q.· ·Dr. Brockway, I've brought up on the screen21·


·Exhibit 2067.22·


· · · · · · ·            Do you recognize this?23·


· · · ··       A.· ·Yes.24·


· · · ··       Q.· ·Okay.··And what is this?25·
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· · · ··       A.· ·That's a compilation of the data from·1·


·ESPAM-2.1 for four different scenarios of curtailment·2·


·of junior rights on the ESPA.·3·


· · · ··       Q.· ·And so what process did you use to create·4·


·those different scenarios?·5·


· · · ··       A.· ·Well, we ran the ESPAM-2.1 model in steady·6·


·state, and then we cookie-cutted the -- the junior·7·


·water rights to those -- to those priority dates on the·8·


·left and ran the model.··And the result is the third·9·


·column in cfs.10·


· · · ··       Q.· ·And so with regard to the dates on the11·


·left, I see one that says 7/13/1962 at the top, and12·


·that's followed over, and you've got -- I guess we can13·


·look at what these are.14·


· · · · · · ·            What is the significance of 1962, the15·


·7/13/1962?16·


· · · ··       A.· ·That's the priority date of the Rangen,17·


·Inc., water right from Curren Tunnel.18·


· · · ··       Q.· ·And that's the water right that was19·


·generally the subject of the prior call and the order20·


·that we've been talking about; correct?21·


· · · ··       A.· ·Yes.22·


· · · ··       Q.· ·And here I notice 14.4 under "Cell," and23·


·then 9.1 under the column that says "cfs."24·


· · · · · · ·            What does the 14.4 represent?25·
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· · · ··       A.· ·That's the output from the model for that·1·


·curtailment run --·2·


· · · ··       Q.· ·And the --·3·


· · · ··       A.· ·-- for the spring cell.·4·


· · · ··       Q.· ·Excuse me.··The 9.1, what does that·5·


·represent?·6·


· · · ··       A.· ·That's 63 percent of the 14.4.·7·


· · · ··       Q.· ·And so with regard to this first line, did·8·


·you run that process in the same manner in which you·9·


·understand the Department ran the model in order to10·


·come up with the numbers in the Rangen order?11·


· · · ··       A.· ·We did.··We duplicated essentially the12·


·Department's.13·


· · · ··       Q.· ·And you came up with essentially the same14·


·numbers; correct?15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Okay.··And with regard to the lines for17·


·1957, 1908, and 1870, is the only difference in the18·


·process between those the date at which you selected19·


·water rights?20·


· · · ··       MR. TJ BUDGE:··Objection.··Relevance.21·


· · · ··       THE HEARING OFFICER:··I think it's premature,22·


·but let's see where it goes.23·


· · · · · · ·            Overruled for now.24·


· · · ··       THE WITNESS:··Well, all of the model runs were25·
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·done the same way.·1·


· · · ··       Q.· ·(BY MR. MAY):··Okay.··With the exception of·2·


·the date?·3·


· · · ··       A.· ·Huh?·4·


· · · ··       Q.· ·With the exception of the date?·5·


· · · ··       A.· ·Yes.··Yeah.··But they were run with the·6·


·same protocol as IDWR uses.··And in fact, they had run·7·


·the 1870 right as part of the model development.··And·8·


·so the only difference is the date.·9·


· · · ··       Q.· ·Okay.··And with regard to the 1908, why did10·


·you select 1908 there?11·


· · · ··       A.· ·Well, let's see.··That --12·


· · · ··       MR. TJ BUDGE:··Mr. Director?13·


· · · ··       THE HEARING OFFICER:··Yes.14·


· · · ··       MR. TJ BUDGE:··I apologize for interrupting.··I15·


·would like to renew my objection for a couple reasons.16·


·This document has not been admitted into evidence.··I17·


·can't connect this to any aspect of the mitigation18·


·plan.··And I'm concerned there will not be an19·


·opportunity to cross-examine Dr. Brockway if this20·


·continues.21·


· · · ··       THE HEARING OFFICER:··I'm expecting the22·


·objection.··I think Mr. May is still in foundational23·


·examination.··But I'm very wary, Mr. Budge.24·


· · · · · · ·            Mr. May.25·
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· · · ··       MR. MAY:··Sure.·1·


· · · ··       Q.· ·Why did you select the 1908 date?·2·


· · · ··       A.· ·4/1/1908 is, as I remember, a date for one·3·


·of the earliest water rights from the Martin-Curren·4·


·Tunnel.·5·


· · · ··       Q.· ·The irrigation rights, for instance --·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·-- that are owned by Butch Morris?·8·


· · · ··       A.· ·Yes.·9·


· · · ··       Q.· ·And I understand that Mr. Morris testified10·


·that one of his options, were he to not receive his11·


·water, either through the Curren Tunnel or through the12·


·Sandy Pipeline because he was off, would be to13·


·curtail -- issue a call himself; correct?··Do you14·


·understand that?15·


· · · ··       A.· ·I remember that, yes.16·


· · · ··       Q.· ·And given that understanding, is this an17·


·attempt to look at what a similar order to Rangen's18·


·would look like, given a 1908 call?19·


· · · ··       A.· ·That was the reason primarily for doing the20·


·various scenarios.··The 1870 one we repeated just to21·


·make sure we were getting the same answer as IDWR got.22·


·And there's obviously no development of groundwater23·


·between 19- -- 1870 and 1908.24·


· · · ··       Q.· ·And so if Mr. Morris were to make that25·
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·call, the amount that would be expected to show up in·1·


·the Curren Tunnel itself would be 17.9 cfs?·2·


· · · ··       A.· ·I believe it would, yes.·3·


· · · ··       MR. MAY:··Okay.··Director, I would move for the·4·


·admission of 2067.·5·


· · · ··       THE HEARING OFFICER:··And I won't even wait for·6·


·the objection.··I don't want it in the record, and I·7·


·don't see a reason for it.··We don't have a call from·8·


·Mr. Morris.··He said what he did.··But we're dealing·9·


·with a call from Rangen today and mitigation for that10·


·call.11·


· · · ··       MR. MAY:··May I address that a little bit, your12·


·Honor, because they're attempting to mitigate13·


·Mr. Morris with water from the Sandy Pipeline, and to14·


·mitigate other waters on -- other users on Billingsley15·


·Creek?16·


· · · · · · ·            And so the amount of water that would show17·


·up in -- from Rangen's call is the amount that would18·


·show up from Rangen's call.··There's also other water19·


·that would potentially show up.20·


· · · ··       THE HEARING OFFICER:··I see no relevance of this21·


·document until I have a call from those other22·


·individuals pending in front of me.··I won't allow this23·


·document into the record.24·


· · · ··       MR. MAY:··Thank you, Director.25·
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· · · ··       Q.· ·We've looked at some of the specific items·1·


·that you were able to make some evaluation on.··You·2·


·also mentioned that others were too conceptual maybe to·3·


·do a full evaluation on.··However, you did see that --·4·


·and you've heard testimony with regard to potentially·5·


·cleaning the tunnel.·6·


· · · · · · ·            Did you have any opinion on whether or not·7·


·cleaning the tunnel would result in more water to --·8·


·available at the Curren Tunnel?·9·


· · · ··       A.· ·I do have an opinion.10·


· · · ··       Q.· ·Okay.··And what is that?11·


· · · ··       MR. TJ BUDGE:··Objection.··Foundation.12·


· · · ··       THE HEARING OFFICER:··Sustained.··Some13·


·foundation would be helpful, that Mr. Brockway's been14·


·in the tunnel or observed, Mr. May.15·


· · · ··       Q.· ·(BY MR. MAY):··Dr. Brockway, are you16·


·familiar with the Curren Tunnel?17·


· · · ··       A.· ·Yes.18·


· · · ··       Q.· ·Okay.··Have you visited the Curren Tunnel?19·


· · · ··       A.· ·I have visited it and I've been in it.20·


· · · ··       Q.· ·Okay.··And have you visited and been in it21·


·multiple times?22·


· · · ··       A.· ·Only one time did I go in it.23·


· · · ··       Q.· ·Okay.24·


· · · ··       A.· ·But I've visited the mouth of the tunnel25·
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·and the facilities there several times.·1·


· · · ··       Q.· ·And did you have a chance to observe the·2·


·condition of the tunnel while you were there?·3·


· · · ··       A.· ·I did not go to the end of the tunnel.··I·4·


·chickened out when the water got up to my waist.··But I·5·


·did observe the -- the corrugated metal pipe and the·6·


·rock tunnel for some distance, about 100 feet into·7·


·there.··And at least for that hundred feet there was no·8·


·debris in the tunnel.·9·


· · · ··       Q.· ·And when we're talking about the tunnel, it10·


·is a corrugated pipe.11·


· · · · · · ·            Would you expect debris where there's a12·


·corrugated pipe?13·


· · · ··       A.· ·Well, I wouldn't expect anything to fall14·


·down from the roof of the tunnel.15·


· · · ··       Q.· ·Okay.··Are you familiar generally with the16·


·hydrogeology of the Curren Tunnel?17·


· · · ··       A.· ·Generally, yes.18·


· · · ··       Q.· ·And based upon your familiarity with the19·


·hydrogeology of the tunnel and visits that you've made20·


·to the tunnel observing the tunnel, do you have an21·


·opinion on whether or not cleaning the tunnel would22·


·result in more water flowing from it?23·


· · · ··       A.· ·I do.24·


· · · ··       Q.· ·And what is that?25·
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· · · ··       A.· ·Well, first let me define what I think·1·


·"cleaning" means.··I don't believe "cleaning" means·2·


·extending the length of the tunnel or the diameter of·3·


·the tunnel.··To me, "cleaning" means about what the·4·


·watermaster said, if there are rocks in the bottom that·5·


·have fallen down, take them out.·6·


· · · · · · ·            I would not expect any debris from the·7·


·standpoint of limbs or tree limbs, leaves, or anything·8·


·else in there.··I would expect very little sediment in·9·


·the bottom, just because the media -- that tunnel is --10·


·is developed in basalt.··And with the exception of11·


·sometimes interflow beds of maybe sand or something,12·


·you don't get a bunch of sediment.13·


· · · · · · ·            So I don't think, based on my observations,14·


·that there's a lot of -- of rocks or debris in the15·


·bottom of the tunnel.··And cleaning it by removing16·


·those, in my opinion, would result in very little, if17·


·any, increase in flow.18·


· · · ··       Q.· ·And this may sound like an obvious19·


·question, but why wouldn't you expect branches and such20·


·things, leaves and things in the tunnel?21·


· · · ··       A.· ·Well, I just don't know -- there aren't any22·


·trees in the tunnel.··I don't know where it would come23·


·from.24·


· · · ··       Q.· ·Okay.··So your understanding -- or your25·
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·expectation would be that there would be little, if·1·


·any, benefit in terms of flow from cleaning the tunnel?·2·


· · · ··       A.· ·Unless there's a cave-in up there·3·


·somewhere, and then perhaps there could be some·4·


·impediment to flow out of the tunnel.··I don't know·5·


·that there is.·6·


· · · ··       Q.· ·With regard to the procedure for -- or the·7·


·proposal for a horizontal well, were you able to do·8·


·any -- or do you have any opinion with regard to the·9·


·horizontal well that has been proposed?10·


· · · ··       A.· ·I have an opinion.11·


· · · ··       Q.· ·And what is that?12·


· · · ··       A.· ·As I understand the concept of drilling a13·


·horizontal well at some elevation in the vicinity of14·


·the Curren Tunnel but below the Curren Tunnel, there --15·


·there is technology to drill horizontal wells.16·


· · · · · · ·            My concern would be with the hydraulic and17·


·hydrologic impact of that -- if a horizontal well were18·


·drilled on both the Curren Tunnel, existing flows, and19·


·the aquifer in the vicinity of Curren Tunnel and20·


·adjacent wells and springs.··They would decrease.21·


· · · · · · ·            And I believe Dr. Brendecke said if you22·


·take more water out of the tunnel, it's got to come23·


·from someplace.··And it will result in decreasing water24·


·levels in that area above or upgradient from the Curren25·
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·Tunnel.·1·


· · · ··       Q.· ·Dr. Brendecke (sic), with regard to the·2·


·over-the-rim plan -- sorry.··Now I'm doing it.·3·


·Dr. Brockway -- Dr. Brockway, I'm showing you on the·4·


·screen what's been admitted as Exhibit 1059, which I·5·


·understand was prepared by Dr. Brendecke related to the·6·


·over-the-rim proposal.·7·


· · · ··       A.· ·Yes.·8·


· · · ··       Q.· ·Have you seen this before?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·Okay.··And I'd call your attention to the11·


·column here, which is the second from the last,12·


·relating to the volume.··I will represent to you -- and13·


·you may recall that Dr. Brendecke indicated that this14·


·is the simply the volume limitation on the water right.15·


· · · ··       A.· ·Yes.16·


· · · ··       Q.· ·Okay.··And with regard to the proposal to17·


·pump water from these wells, what significance does18·


·that column have for you?19·


· · · ··       A.· ·Well, it doesn't -- it doesn't allow me to20·


·definitively determine, first of all, what would be the21·


·volume available for pumping from each of those wells.22·


· · · ··       Q.· ·And why is that?23·


· · · ··       A.· ·Well, in some cases there's no volume24·


·listed on that table or they're combined with some25·
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·other water rights which would affect perhaps the·1·


·volume.·2·


· · · · · · ·            And the other concern I have is that my·3·


·understanding is the 8,008 acre-feet of potentially·4·


·available well water is the diversion allowance.··And·5·


·my understanding is if you pump these wells as·6·


·mitigation for some other use and you're changing the·7·


·use of the water rights, that you may only be able to·8·


·transfer to that new use the consumptive use under that·9·


·water right.10·


· · · · · · ·            And if that's the case, then the 8,008 is11·


·high.··And the actual available water for use for12·


·mitigation may be considerably lower.13·


· · · ··       MR. MAY:··Thank you, Dr. Brendecke, that's all14·


·I've got -- or, Dr. Brockway.··I apologize.15·


· · · ··       THE HEARING OFFICER:··Okay.··Cross-examination,16·


·Mr. Budge?17·


· · · · · · ·            And I guess I want to put everybody on18·


·notice, I need to be out of here no later than 20 to19·


·the hour, which means that we only have about ten20·


·minutes for cross-examination and no time for rebuttal21·


·testimony from Dr. Brendecke if you intend to call him.22·


· · · · · · ·            So I guess I anticipate that we'll be back23·


·here at two o'clock, folks.··I just don't see us24·


·getting through it.25·
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· · · ··       MR. TJ BUDGE:··I think we can, if Dr. Brockway·1·


·will talk a little faster, not wait so much between·2·


·questions and answers, we'll get it done.·3·


· · · ··       THE HEARING OFFICER:··It is always the fault of·4·


·the witness, isn't it?·5·


· · · · · · ·            Be careful, Mr. Budge.·6·


· · · ··       MR. TJ BUDGE:··If I talk too quick, slow me·7·


·down.··I'll do the same.·8·


· · · ··       THE HEARING OFFICER:··I'm not sure who's been·9·


·responsible for us going this long.10·


· · · · · · ·            Go ahead.11·


· · · ··       MR. TJ BUDGE:··Director, you said 20 to the12·


·hour?13·


· · · ··       THE HEARING OFFICER:··Yeah.14·


· · · ··       MR. TJ BUDGE:··If I lose track of time, please15·


·point it out.16·


· · · ··       THE HEARING OFFICER:··We have ten minutes.17·


·18·


· · · · · · · · · ··                   CROSS-EXAMINATION19·


·BY MR. TJ BUDGE:20·


· · · ··       Q.· ·Dr. Brockway, I'm holding what is one of21·


·the exhibits that's been put into evidence.··I don't22·


·have the number.23·


· · · · · · ·            Justin, can you tell me?24·


· · · ··       MR. MAY:··2073.25·
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· · · ··       Q.· ·(BY MR. TJ BUDGE):··It's hydrograph of·1·


·flows from the Curren Tunnel.·2·


· · · · · · ·            This does not include flows out of the·3·


·white pipe in the bottom of the tunnel; is that·4·


·correct?·5·


· · · ··       A.· ·No.··That's the IDWR data coming out.·6·


· · · ··       Q.· ·Good enough.··Okay.·7·


· · · · · · ·            Justin, please pull up Exhibit 2069.·8·


· · · · · · ·            This was a table of all Billingsley Creek·9·


·water rights.··You had highlighted flows to various10·


·ditches.11·


· · · · · · ·            Am I correct in understanding that this12·


·table does not include combined limits for any of these13·


·water rights?14·


· · · ··       A.· ·I think you're right.··These are directly15·


·off the page 1 of the IDWR database.16·


· · · ··       Q.· ·Okay.··So these are what's on paper, but17·


·not necessarily representative of what the watermaster18·


·may need to deliver; is that correct?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·Okay.··Justin, if you'd please turn to21·


·Exhibit 2075.22·


· · · · · · ·            Just to make sure we're clear on this, this23·


·is the table that you were provided by Rangen's24·


·attorneys and has some summaries of water rights from25·
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·Martin-Curren Tunnel and the Sandy Pipe or the Sandy·1·


·Ponds.·2·


· · · · · · ·            I want to confirm, this table does not·3·


·include any Candy or Musser water rights; is that·4·


·right?·5·


· · · ··       A.· ·It does not.·6·


· · · ··       Q.· ·You're not sure if the first group of water·7·


·rights of 75 acres overlaps in part or in full the·8·


·second group of water rights; is that right?·9·


· · · ··       A.· ·I'm not sure.10·


· · · ··       Q.· ·There's no accounting in this table of11·


·water that may be delivered under shares of stock at12·


·North Side Canal Company; is that right?13·


· · · ··       A.· ·That's right.14·


· · · ··       Q.· ·Justin, please turn to Exhibit 2067.15·


· · · · · · ·            This is the model -- the table summarizing16·


·model run.··Go ahead.··Okay.··In the interest of time,17·


·I'm going to skip this one.18·


· · · · · · ·            Justin, please --19·


· · · ··       THE HEARING OFFICER:··I hope so.··It's not in20·


·evidence.21·


· · · ··       MR. TJ BUDGE:··Right.22·


· · · ··       MR. MAY:··I'd be happy to offer it again.23·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Let me shift gears a24·


·moment and have Justin pull up Exhibit 1018.25·
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· · · · · · ·            Dr. Brendecke (sic), this is the·1·


·application that the groundwater districts have·2·


·submitted in this case.·3·


· · · · · · ·            Have you reviewed this?·4·


· · · ··       A.· ·Yes.·5·


· · · ··       Q.· ·Do you see there's a purpose of use for·6·


·mitigation?·7·


· · · ··       A.· ·I see one for mitigation for irrigation.·8·


· · · ··       Q.· ·Have you seen other water rights in your·9·


·experience working with water users that have10·


·mitigation as a purpose of use?11·


· · · ··       A.· ·Yes.··But not mitigation for irrigation.12·


· · · ··       Q.· ·You have seen other water rights with13·


·mitigation as a purpose of use?14·


· · · ··       A.· ·Yes.15·


· · · ··       Q.· ·And is it your understanding that if the16·


·groundwater districts were to assign this application17·


·for permit to Rangen, then Rangen could then take up18·


·the rest of the permitting and perfection process?19·


· · · ··       A.· ·You can assign a permit, yes.20·


· · · ··       Q.· ·Okay.··Let me ask you a few questions about21·


·the Martin-Curren Tunnel.··You testified that you'd22·


·been inside the tunnel.23·


· · · · · · ·            When was that?24·


· · · ··       A.· ·Probably about 1995 or earlier.25·
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· · · ··       Q.· ·And you had been to the end of the·1·


·corrugated pipe; is that right?·2·


· · · ··       A.· ·As I remember, we went about 100 feet in.·3·


·That's all.·4·


· · · ··       Q.· ·Beyond the end of the corrugated pipe?·5·


· · · ··       A.· ·I don't remember.··That's a long time ago.·6·


· · · ··       Q.· ·Okay.··You testified that you would not·7·


·expect that removing rock and other debris from the·8·


·tunnel would have any impact on flows from the tunnel;·9·


·right?10·


· · · ··       A.· ·I did.11·


· · · ··       Q.· ·Would the Curren Tunnel behave12·


·hydraulically similar to other tunnels in the area,13·


·such as the Hoagland Tunnel or some of the others that14·


·are in that vicinity?15·


· · · ··       A.· ·I don't -- I don't know if it would or not.16·


·It depends on what those other tunnels are built in and17·


·how they're built and stability and a whole bunch of18·


·stuff.19·


· · · ··       Q.· ·And if actual experience of cleaning20·


·tunnels had a record of improving flows from the21·


·tunnel, I guess you would acknowledge that cleaning can22·


·have some benefit on increasing flows?23·


· · · ··       A.· ·On those tunnels, sure.··That was24·


·demonstrated then.25·
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· · · ··       Q.· ·Let me ask you about extending the tunnel·1·


·or drilling a horizontal well, which are kind of·2·


·similar activities.·3·


· · · · · · ·            Do you remember testifying about these·4·


·subjects at the delivery call hearing that was held·5·


·last May?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·Do you recall during that testimony·8·


·reviewing the engineering report by SPF Engineering·9·


·that evaluated a horizontal well?10·


· · · ··       A.· ·I have looked at that report, yes.11·


· · · ··       Q.· ·Do you recall agreeing at that time that12·


·drilling a horizontal well would have a -- likely have13·


·a net increase on the total flow available at the14·


·Rangen facility?15·


· · · ··       A.· ·It could.16·


· · · ··       Q.· ·So conceptually you'd agree that a17·


·horizontal well could provide additional water to18·


·Rangen?19·


· · · ··       A.· ·It could.20·


· · · ··       Q.· ·You've raised a concern here that you21·


·haven't actually seen the engineering designs for a22·


·horizontal well.23·


· · · · · · ·            But at least on a conceptual level, you'd24·


·agree that that may be a suitable form of mitigation?25·
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· · · ··       A.· ·With some caveats, yes.·1·


· · · ··       Q.· ·Okay.··And you did explain you have some·2·


·concern about a hydraulic impact on the local aquifer,·3·


·in that extending the Curren Tunnel or drilling a·4·


·horizontal well could have some drawdown in the water·5·


·table in that vicinity; is that right?·6·


· · · ··       A.· ·Yes.·7·


· · · ··       Q.· ·And that drawdown would occur because more·8·


·water is discharging out of those tunnels to Rangen?·9·


· · · ··       A.· ·The water table will be decreased by a10·


·horizontal well.11·


· · · ··       Q.· ·Let me ask you, in your experience as an12·


·engineer dealing with water delivery systems, it's not13·


·uncommon for a surface water user to improve their14·


·diversion device, such as a headgate; correct?15·


· · · ··       A.· ·No.··That happens.16·


· · · ··       Q.· ·Or to improve their conveyance system, say17·


·lining a ditch or piping a ditch, something of that18·


·nature?19·


· · · ··       A.· ·They can do that.20·


· · · ··       Q.· ·Those types of activities can have adverse21·


·impact on other water users who may have become22·


·dependent on the seepage or something of that nature?23·


· · · ··       A.· ·Well, depending on the individual project,24·


·yes.25·
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· · · ··       Q.· ·And for groundwater users, isn't it common·1·


·for them to deepen wells on occasion?·2·


· · · ··       MR. MAY:··Objection.··Relevance.·3·


· · · ··       THE HEARING OFFICER:··Overruled.·4·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Is it common for·5·


·groundwater pumpers to deepen their wells on occasion?·6·


· · · ··       A.· ·They can do that, yes.·7·


· · · ··       Q.· ·Sometimes they even drill new wells to·8·


·replace wells that aren't functioning properly?·9·


· · · ··       A.· ·Yes.10·


· · · ··       Q.· ·And they're permitted to do that, if the11·


·Department grants them transfer if they need to or12·


·something like that.13·


· · · · · · ·            And those activities can have the effect,14·


·for example, a groundwater pumper drilling a new well15·


·or deepening a well or enlarging a well, that can have16·


·the effect of drawing down the water table in the17·


·vicinity of that well; is that right?18·


· · · ··       MR. MAY:··Objection.··Relevance.19·


· · · ··       THE HEARING OFFICER:··Overruled.20·


· · · ··       THE WITNESS:··It can.21·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··And those activities22·


·are generally resolved based on the priority of the23·


·water rights used to withdraw water from those wells or24·


·other affected wells; is that your understanding?25·
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· · · ··       A.· ·I don't think -- if you're just going to·1·


·repair a well, priority doesn't mean much.·2·


· · · ··       Q.· ·But if maybe improving it, deepening it or·3·


·enlarging it or something like that.·4·


· · · ··       A.· ·Well, keep in mind this is not a vertical·5·


·well.··This is not a groundwater right.·6·


· · · ··       Q.· ·I understand that.··I'm asking you about·7·


·vertical wells.·8·


· · · ··       A.· ·With groundwater rights?·9·


· · · ··       Q.· ·Yes.10·


· · · ··       A.· ·Can you improve them?11·


· · · ··       Q.· ·Yeah.12·


· · · ··       A.· ·Yes.13·


· · · ··       Q.· ·And they can have an effect in drawing down14·


·the water table in that vicinity of that well; is that15·


·right?16·


· · · ··       A.· ·They could.17·


· · · ··       Q.· ·You complained earlier about not having18·


·sufficient technical data to adequately review the19·


·feasibility of some of the mitigation alternatives.20·


·You've admitted that drilling a horizontal well or21·


·extending the Curren Tunnel would likely have a net22·


·increase in water flow.··I want to ask you about a23·


·pump-back system.24·


· · · · · · ·            Isn't designing a pump-back system I mean25·
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·fairly common type of engineering work for somebody·1·


·like you?·2·


· · · ··       MR. MAY:··Object.··It's beyond the scope of·3·


·direct.·4·


· · · ··       MR. TJ BUDGE:··Well, I'll rephrase the question.·5·


· · · ··       THE HEARING OFFICER:··Okay.·6·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··Do you have any·7·


·objection to the pump-back proposal made by the·8·


·groundwater users to recirculate water within the·9·


·Rangen hatchery?10·


· · · ··       A.· ·Yes.11·


· · · ··       MR. MAY:··Same objection.12·


· · · ··       THE HEARING OFFICER:··Sustained.··I don't think13·


·it's Mr. Brockway's place here to object or not.··He's14·


·here as an expert.15·


· · · ··       MR. TJ BUDGE:··So Mr. Brockway is not offering16·


·any testimony concerning the feasibility of a pump-back17·


·system; is that correct?18·


· · · ··       MR. HAEMMERLE:··I don't think he did.19·


· · · ··       MR. TJ BUDGE:··Okay.··I just want to clarify20·


·that he's not offering any testimony in opposition to21·


·that.22·


· · · ··       Q.· ·Let me ask you about engineering work.23·


· · · · · · ·            If your firm was hired to design and24·


·develop an over-the-rim system for Rangen, I want to25·
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·ask you about the process you'd go through.··I presume·1·


·there initially would be a period of a feasibility·2·


·study.·3·


· · · ··       MR. MAY:··Objection.··Beyond the scope of·4·


·direct.·5·


· · · ··       THE HEARING OFFICER:··Overruled, at least for·6·


·now.·7·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··You would begin with an·8·


·initial feasibility study?·9·


· · · ··       A.· ·Usually start with a reconnaissance study.10·


· · · ··       Q.· ·You might, as part of that reconnaissance11·


·study, review prior work that your firm or other12·


·engineering firms have done in this regard?13·


· · · ··       A.· ·Yes.14·


· · · ··       Q.· ·And initially come up with just an15·


·evaluation of the -- on a conceptual level whether it's16·


·likely to work.17·


· · · · · · ·            And then having that done, would you then18·


·engage in some preliminary engineering work?19·


· · · ··       A.· ·If it appeared from that20·


·reconnaissance-level study that there was merit to21·


·proceed.22·


· · · ··       Q.· ·And as part of that preliminary work, you23·


·would obtain surveys, if necessary.24·


· · · · · · ·            Would that be common?25·
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· · · ··       A.· ·That would.·1·


· · · ··       Q.· ·Identify design parameters, like the flows·2·


·necessary, the pipe sizing, the pump sizing, things of·3·


·that nature?·4·


· · · ··       A.· ·And the acquisition to the resource --·5·


· · · ··       Q.· ·The acquisition --·6·


· · · ··       A.· ·-- yes.·7·


· · · ··       Q.· ·That would be certainly something you'd do.·8·


· · · · · · ·            Sometimes there's permits necessary that·9·


·you would evaluate during that process?10·


· · · ··       A.· ·Yes.11·


· · · ··       Q.· ·And then after the preliminary plans are12·


·done, there would be a period of review where you13·


·review those before coming up with final engineering14·


·plans; is that right?15·


· · · ··       A.· ·That would be normal.16·


· · · ··       Q.· ·If you were to go through this process for17·


·Rangen, I assume that would take a fair amount of18·


·engineering resources of your firm?19·


· · · ··       A.· ·Yes.20·


· · · ··       Q.· ·I presume the other engineers that work at21·


·your firm have other projects they're also engaged in22·


·today?23·


· · · ··       A.· ·I hope so.24·


· · · ··       MR. MAY:··Objection.··Relevance, beyond the25·
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·scope of direct.·1·


· · · ··       THE HEARING OFFICER:··Overruled.·2·


· · · ··       Q.· ·(BY MR. TJ BUDGE):··How long do you think·3·


·it would take to go through the process of obtaining·4·


·preliminary engineering plans for an over-the-rim·5·


·system similar to those conceptually proposed for Snake·6·


·River Farms or that we proposed here for Rangen?·7·


· · · ··       A.· ·To get construction drawings, is that what·8·


·you're saying?·9·


· · · ··       Q.· ·How about preliminary engineering plans.10·


·Which would be prior to the construction plans; right?11·


· · · ··       A.· ·It would -- it would take at least six12·


·months.13·


· · · ··       Q.· ·And do you have just a rough, off the cuff14·


·ballpark of what the cost of doing that might be?15·


· · · ··       A.· ·No.··No, I don't.16·


· · · ··       MR. MAY:··Objection.··Relevance, as well as17·


·beyond the scope.18·


· · · ··       THE HEARING OFFICER:··Sustained.19·


· · · ··       MR. TJ BUDGE:··No further questions.20·


· · · ··       THE HEARING OFFICER:··My clock says 12:40,21·


·folks.··I'll see you at two o'clock.··Thanks.22·


· · · ··       MR. HAEMMERLE:··Are you calling Mr. Brendecke?23·


· · · ··       MR. TJ BUDGE:··No.··We're done.24·


· · · ··       THE HEARING OFFICER:··But we have cross-examine25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 725


·or we have --·1·


· · · ··       MR. LEMMON:··No.·2·


· · · ··       THE HEARING OFFICER:··-- redirect?·3·


· · · ··       MR. MAY:··I don't have any redirect.·4·


· · · ··       THE HEARING OFFICER:··You don't intend to call·5·


·Dr. Brendecke?·6·


· · · ··       MR. TJ BUDGE:··No.·7·


· · · ··       THE HEARING OFFICER:··Okay.··So everybody's·8·


·finished.·9·


· · · · · · ·            Mr. Lemmon, do you have questions?10·


· · · ··       MR. LEMMON:··No, I don't.11·


· · · ··       THE HEARING OFFICER:··Okay.··We have some12·


·cleanup to do and I need to make it very brief.13·


· · · · · · ·            So we have documents to distribute.··And I14·


·propose that we mark these as exhibits in the 300015·


·series.16·


· · · · · · ·            By the way, Mr. Lemmon, I did not ask you17·


·whether you want to present any direct testimony today.18·


· · · ··       MR. LEMMON:··No.··I think in view of everything19·


·we've covered and the amount of time we've got, I20·


·would --21·


· · · ··       THE HEARING OFFICER:··I'm happy to come back at22·


·two o'clock.23·


· · · ··       MR. LEMMON:··I will rest.··I won't ask everybody24·


·to do that.25·
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· · · ··       THE HEARING OFFICER:··You certainly have the·1·


·option.··I don't want to cut your time short.·2·


· · · ··       MR. LEMMON:··I did have a written document that·3·


·I -- you know, that I prepared to present.··I guess I·4·


·could submit that, if it would be --·5·


· · · ··       MR. TJ BUDGE:··We haven't seen that.··We would·6·


·like to review that, and then we could evaluate whether·7·


·we have an objection to it.·8·


· · · ··       THE HEARING OFFICER:··I'll see you back at two·9·


·o'clock, folks.··And it's not the fault of the10·


·witnesses.11·


· · · · · · ·            Thanks.12·


· · · · · · ·            (Lunch recess.)13·


· · · · · · ·            (Exhibits 3000-3002 marked.)14·


· · · ··       THE HEARING OFFICER:··We are recording after the15·


·lunch break.16·


· · · · · · ·            And we're in the home stretch here.··IGWA17·


·has presented all the evidence it intends to submit.18·


·Rangen has submitted all the evidence it intends to19·


·submit.··And I understand there won't be any rebuttal20·


·testimony.··So the direct testimony is completed from21·


·IGWA and Rangen.22·


· · · · · · ·            But, Mr. Lemmon, you have not had an23·


·opportunity to testify or, Linda, either one of you.··I24·


·want to give you the chance to testify and present any25·
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·evidence you want to today.··We've discussed the·1·


·possibility of an alternative.··And maybe you could·2·


·tell us, Gary, what you want to do at this point.·3·


· · · ··       MR. LEMMON:··Yeah, I feel like being able to be·4·


·involved -- and I thank you for going along with my·5·


·inexperience in participating in something like this,·6·


·but that I would -- in lieu of testifying today, I·7·


·think I would just like to submit my written testimony·8·


·for you to consider.··And with that I think we're·9·


·complete with what we'd like to present.10·


· · · ··       THE HEARING OFFICER:··Okay.··And the parties11·


·have reviewed the written testimony, as I understand,12·


·Randy, and --13·


· · · ··       MR. RANDY BUDGE:··Yes, that's correct.··We14·


·reviewed the testimony that's typed up by the Lemmons,15·


·and would propose to just allow that to be entered as16·


·written without him being sworn or testifying, with one17·


·change on -- which I spoke to Mr. Lemmon about, would18·


·be on page 3, at the top.19·


· · · · · · ·            The first full paragraph has a comment20·


·under the title "IGWA Proposal 9."··And in the first21·


·sentence is the word "would."··And we agreed to strike22·


·the word "would" and substitute the word "might."23·


· · · · · · ·            And I think Mr. Lemmon penned that in on24·


·the copy that he has.··He could --25·
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· · · ··       MR. LEMMON:··I used the word "may."··"May not."·1·


· · · ··       MR. RANDY BUDGE:··"May" instead of "might."·2·


· · · ··       MR. LEMMON:··Yeah.·3·


· · · ··       MR. RANDY BUDGE:··Okay.··And if that would be·4·


·penned in and initialed by Mr. Lemmon, that one word·5·


·change, just submit it in that fashion.·6·


· · · ··       THE HEARING OFFICER:··So the document that I·7·


·have in front of me shows the change that you discussed·8·


·and that Gary Lemmon discussed.··And I -- well, no, I·9·


·was thinking the original with his handwriting.10·


· · · · · · ·            But that's this; right?11·


· · · ··       MS. LEMMON:··Uh-huh.12·


· · · ··       THE HEARING OFFICER:··Okay.··So I have an13·


·original document with the change from "would" to14·


·"may," and initialed by Gary Lemmon.15·


· · · · · · ·            And, Mr. Lemmon, this is acceptable to16·


·you --17·


· · · ··       MR. LEMMON:··That is.18·


· · · ··       THE HEARING OFFICER:··-- with the change or19·


·amendment?20·


· · · ··       MR. RANDY BUDGE:··The only other qualification,21·


·just to clarify, is that Mr. Lemmon's testimony is22·


·presented as a lay witness.··He's not contending to be23·


·an expert on any matter.24·


· · · ··       THE HEARING OFFICER:··Mr. Lemmon?25·
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· · · ··       MR. LEMMON:··Yeah, we had this discussion.··You·1·


·know, obviously since we have fish farms, I do know a·2·


·little bit about the subject.··But I don't pretend to·3·


·know a great deal about recirculation systems, so...·4·


· · · ··       THE HEARING OFFICER:··Well, I guess I'll accept·5·


·the explanation.··Some people can be qualified as·6·


·experts because of long experience in an area.··And I·7·


·know the Lemmon family has been there for a long time,·8·


·so I guess I would view, at least what's stated in the·9·


·document from his own personal observations, as being10·


·credible from the standpoint of his long experience in11·


·the Hagerman Valley.12·


· · · · · · ·            Mr. Budge, I suspect you're referring to13·


·some technical discussion about pump-backs based on14·


·what Mr. Lemmon has said.15·


· · · ··       MR. RANDY BUDGE:··Just -- I'm not questioning16·


·Mr. Lemmon's experience as a fish farmer.··Just simply17·


·he's not an engineer or a hydrologist or anyone with18·


·technical training or expertise and wasn't intending to19·


·submit this as an expert witness, just simply as a lay20·


·witness.21·


· · · ··       MR. LEMMON:··I'm not intending to submit it as22·


·an expert witness.23·


· · · ··       THE HEARING OFFICER:··We could attempt to24·


·qualify you.25·
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· · · ··       MS. BRODY:··I put my money on Mr. Lemmon on·1·


·that.·2·


· · · ··       THE HEARING OFFICER:··And has Rangen reviewed·3·


·this document?·4·


· · · ··       MR. MAY:··We have no objection, your Honor.·5·


· · · ··       THE HEARING OFFICER:··Okay.··All right.··So·6·


·should we mark this as an exhibit?··I'm assuming, based·7·


·on the numbering scheme, this probably should be 4000.·8·


· · · · · · ·            Is that acceptable?·9·


· · · ··       MR. TJ BUDGE:··Yes.10·


· · · ··       THE HEARING OFFICER:··Do you want an actual11·


·label, blue label, I assume?12·


· · · · · · ·            (Exhibit 4000 marked and received.)13·


· · · ··       THE HEARING OFFICER:··And another matter we need14·


·to discuss.··Garrick Baxter has distributed some CD15·


·discs, some CDs, and they contain data.··And in16·


·particular, as I understand the discussions off the17·


·record, Exhibit 3000 -- or what's been marked as18·


·Exhibit 3000 contains data related to flows in the PVC19·


·pipe that diverts water from inside the Curren Tunnel20·


·and then delivers the water diverted to the Rangen21·


·hatch house and related facilities.22·


· · · · · · ·            And the Department intends to use this data23·


·in combination with Department-measured flows in Curren24·


·Tunnel to determine and evaluate what the total flows25·
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·of the Curren Tunnel are.··And the Hearing Officer felt·1·


·it was important to have this data in the record, along·2·


·with the Department's measurement data.·3·


· · · · · · ·            We also have some data that's recorded on·4·


·another CD.··It's marked as Exhibit 3001.··And the·5·


·second CD is a summary -- and I guess these are data·6·


·tables, and I haven't looked at the information myself,·7·


·but there's information contained in this CD regarding·8·


·previous activities conducted by IGWA and Southwest·9·


·Irrigation District from the years 2005 through 2010.10·


· · · · · · ·            As I understand it, Jennifer.11·


· · · · · · ·            And these activities have been recognized12·


·in previous delivery calls for -- and actually used or13·


·included as stresses in the model.··And that would be14·


·model 1.1, as I understand.··But they've been included15·


·in evaluating the simulated benefits of these16·


·activities, specifically conversions, CREP, and17·


·groundwater recharge.18·


· · · · · · ·            And my intention is that the Department19·


·will use this information, then, to conduct transient20·


·model runs with version 2.1 to then determine what21·


·the -- for each year what the remaining benefits are,22·


·simulated benefits of these activities.23·


· · · · · · ·            Now, it's probably not the right time for24·


·this, and I don't necessarily want to have Jennifer25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 732


·back up on the stand, but is my representation okay,·1·


·Jennifer, with respect to this disc?·2·


· · · ··       MS. SUKOW:··Yes.·3·


· · · ··       THE HEARING OFFICER:··Okay.··So hopefully, you·4·


·can glean, at least from this, the information that I'm·5·


·asking staff to digest and then work through.··And I·6·


·anticipate that the model runs, then, that are·7·


·generated will be sent to the parties and that I will·8·


·augment the record with those model runs.·9·


· · · · · · ·            It creates a particular procedural problem10·


·for me because the parties then will have an11·


·opportunity to review it and question the contents, and12·


·I'll give the parties another opportunity if they want13·


·to call witnesses regarding these model runs to do so.14·


· · · · · · ·            I would hope, based on the testimony of the15·


·experts, that they'll find that the work done by16·


·Jennifer is credible.··In fact, I'd say incredible.17·


·But certainly I have confidence in what she does.··And18·


·I haven't heard any questioning of the Department's19·


·modeling, model runs that have been done.20·


· · · · · · ·            And the last document marked as Exhibit --21·


·and I think it's 3002, is an aerial image or imagery of22·


·the vicinity of the Rangen facility and also of the23·


·Musser, Morris, and Candy properties.··And this24·


·particular aerial photograph outlines the boundaries of25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Rangen Mitigation Hearing - Vol. III 3/19/2014


Page 733


·those properties, as well as depicts an outline of the·1·


·boundaries of the North Side Canal Company service area·2·


·as contained in the records of the Department of Water·3·


·Resources.··Attached to the aerial imagery is a·4·


·description of the two colored boundary lines.·5·


· · · · · · ·            And all of these marked exhibits the·6·


·Director intends to consider as -- as part of the·7·


·record and will use this information in writing the·8·


·decision.·9·


· · · · · · ·            Now, it seemed to me that there was some10·


·additional information, Randy Budge, that you wanted me11·


·to somehow recognize in the record, but maybe I12·


·misunderstood.13·


· · · · · · ·            Were there some additional documents out14·


·there, or did we address all of them?15·


· · · ··       MR. TJ BUDGE:··The only ones that we had were16·


·the reports of Bern Hinckley and Tom Rogers that we had17·


·anticipated submitting in the record.··But we18·


·understand those are not being allowed.19·


· · · ··       THE HEARING OFFICER:··Yeah, I thought there were20·


·maybe some Department documents that you wanted to21·


·ensure that I --22·


· · · ··       MR. TJ BUDGE:··Well, the documents that we tried23·


·to obtain from the Water Resource Board that we've been24·


·unsuccessful at were their records of IGWA's25·
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·participation in recharge activities.··And so far we've·1·


·struck out on that.··I don't know if that's something·2·


·the Department has available to it or not.·3·


· · · ··       THE HEARING OFFICER:··What documents are you·4·


·talking about?·5·


· · · ··       MR. TJ BUDGE:··Well, in preparing for the·6·


·hearing, we tried to find out -- tried to get a summary·7·


·of the recharge -- the Water Board recharge activities·8·


·that have happened each year and the private·9·


·contributors to those.10·


· · · · · · ·            We were unable to get that data, in part11·


·because of person who was keeping it, Mr. Quinn I think12·


·his name was, is no longer either working or in charge13·


·of that program.··I don't know if that's something14·


·Department personnel have access to or not.··But that15·


·is public record.16·


· · · ··       THE HEARING OFFICER:··We can look for it, I17·


·suppose.··I assume somebody has already.··I don't know.18·


· · · ··       MR. TJ BUDGE:··Yeah.19·


· · · ··       THE HEARING OFFICER:··Okay.··I'm willing to try20·


·to find it.··If it's out there, then maybe we need to21·


·have a further discussion about it.22·


· · · ··       MR. RANDY BUDGE:··On that point, I did have an23·


·e-mail back, one response from Brian Patton that was24·


·provided -- I'm not sure if it was over the weekend or25·
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·Monday -- in response to the requests we made earlier.·1·


· · · · · · ·            And he provided some information and·2·


·indicated that there was a recharge project through the·3·


·canals of something like 217,000 acre-feet, with one of·4·


·those we contributed to that he tied the money to.··And·5·


·it's one of the exhibits we have here that showed·6·


·something less than $50,000 being paid.··That was one·7·


·project.··But he hadn't yet been able to identify the·8·


·specifics of where that water was recharged.·9·


· · · · · · ·            And as I understood, he was still looking10·


·for the other one, some contributions made on I think11·


·it was Milepost 31 and perhaps one other recharge site.12·


· · · ··       THE HEARING OFFICER:··Okay.··We had an exhibit,13·


·Justin, that was not at least verbally recognized as14·


·having been admitted.15·


· · · · · · ·            And is that No. 1071?16·


· · · ··       MR. BAXTER:··2071.17·


· · · ··       THE HEARING OFFICER:··Oh, 2071.··Sorry.··And as18·


·I recall, and in our discussions in going back through19·


·the record, the exhibit was offered, but I never20·


·responded.21·


· · · · · · ·            So Exhibit 2071 is received into evidence.22·


· · · ··       MR. MAY:··Thank you.23·


· · · ··       THE HEARING OFFICER:··Now, do we need to do any24·


·additional cleanup?25·
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· · · ··       MR. RANDY BUDGE:··I show that as being admitted·1·


·over objection.·2·


· · · ··       MR. TJ BUDGE:··Yeah.·3·


· · · ··       THE HEARING OFFICER:··Yeah, and I --·4·


· · · ··       MR. MAY:··I think there was some issue in the·5·


·record maybe as to whether it was, so we're just·6·


·cleaning it up.·7·


· · · ··       THE HEARING OFFICER:··And I didn't have a very·8·


·good recollection of it, and Garrick didn't either.·9·


·And his records didn't reflect its admission.··So we10·


·just wanted to ensure that it was in the record.··Okay.11·


· · · ··       MR. MAY:··The only final thing that we were12·


·wondering about was are you going to be wanting or13·


·requiring some kind of briefing after the hearing14·


·today?15·


· · · ··       THE HEARING OFFICER:··I didn't plan to request16·


·briefs.··I suppose if the parties want to submit them,17·


·that's fine.··But my intention is to issue a decision18·


·in a time frame of days or weeks, not months.··There's19·


·an urgency about this.20·


· · · · · · ·            And my concern is that if there's a21·


·briefing schedule, it pushes all of those I think very22·


·urgent timetables back.23·


· · · · · · ·            And so I want the parties to tell me why24·


·it's important to brief.··And recognizing that on both25·
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·sides, whatever happens, it will push us farther into·1·


·the summer.··There's less opportunity for relief if·2·


·that's the goal, Mr. May.··And there's less opportunity·3·


·for preparation and certainty on the part of IGWA.·4·


· · · · · · ·            And so I guess I'm wondering why the·5·


·parties would want to do that.·6·


· · · · · · ·            Mr. Budge?·7·


· · · ··       MR. TJ BUDGE:··I think there are some legal·8·


·issues out there, as far as recharge credit, that we·9·


·were anticipating briefing on.··And it may be helpful10·


·for the Director to understand each party's view of the11·


·evidence and its relevance.12·


· · · · · · ·            I do feel like with the cease-and-desist13·


·order having been stayed, along with the curtailment,14·


·that maybe will relieve some of the pressure or provide15·


·some opportunity to provide briefing.··But our16·


·preference would be to submit briefing under a schedule17·


·that is acceptable to the Director and hopefully to18·


·Rangen as well.19·


· · · ··       THE HEARING OFFICER:··Okay.··Justin?20·


· · · ··       MR. MAY:··We didn't necessarily have a reason21·


·that we really wanted to brief.··I just wanted to make22·


·sure that I understood if you were expecting something,23·


·how quickly I needed to get it generated.24·


· · · ··       THE HEARING OFFICER:··Well, I can tell the25·
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·parties that I intend to work on this order over the·1·


·weekend.··And if you want to submit briefs, you can·2·


·work on a brief over the weekend too.·3·


· · · · · · ·            So one week simultaneous briefs.··If you·4·


·want to submit one I want it in by next Wednesday,·5·


·seven days.·6·


· · · · · · ·            Do you have any input?·7·


· · · ··       MR. BAXTER:··I was just going to say that would·8·


·give time to also have Jennifer run the transient model·9·


·runs and provide that information, so I think that10·


·could be taking place in tandem.11·


· · · ··       THE HEARING OFFICER:··I'm not sure she told me12·


·she could have it done in a week, but --13·


· · · ··       MS. SUKOW:··I think I told you two weeks.··And14·


·part of the reason for that is we usually do run an15·


·internal QA check.··So Allan will make a run, too, and16·


·discuss the time conflicts.17·


· · · ··       THE HEARING OFFICER:··We may not have it out by18·


·then.··But I guess I want to have the benefit of the19·


·briefs before I issue a decision.··So -- and I may have20·


·that earlier or later.··I'm not sure I can tie -- given21·


·what Jennifer has said, and staff time and Allan22·


·Wylie's availability or unavailability.··We'll get it23·


·done as soon as we can.··But one week to brief.24·


· · · ··       MR. MAY:··One week simultaneous with no reply, I25·
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·understand?·1·


· · · ··       THE HEARING OFFICER:··Yeah.··Yeah.··We need to·2·


·have -- I just can't extend the time frame out.··This·3·


·is number one priority for me and writing a decision·4·


·and giving the parties, those water users out there,·5·


·some -- a decision that creates certainty.·6·


· · · · · · ·            Okay.··Anything else?·7·


· · · · · · ·            Thanks for the help of everyone.··The·8·


·record will close.··As I said, we'll work diligently on·9·


·a decision.10·


· · · · · · ·            (Hearing concluded at 2:30 p.m.)11·


· · · · · · · · · · · · ··                         -oOo-12·
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·16·
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              1           THE HEARING OFFICER:  We're on the record.



              2           MR. HAEMMERLE:  During the testimony of Butch



              3    Morris, I referred to Exhibit 2032, which is the



              4    memorandum of agreement between Butch and North Snake



              5    Groundwater District.



              6                Previously it was admitted, one of your



              7    exhibits, but I'd like to offer 2032.  It's easier to



              8    follow.



              9           MR. RANDY BUDGE:  No objection.



             10           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             11           MR. LEMMON:  That's fine.



             12           THE HEARING OFFICER:  Document marked as



             13    Exhibit 2032 is received into evidence.



             14                (Exhibit 2032 received.)



             15           THE HEARING OFFICER:  Just the single exhibit,



             16    Mr. Haemmerle?



             17           MR. HAEMMERLE:  That's it.  Thank you.



             18           THE HEARING OFFICER:  Thanks.



             19                Okay.  Cross-examination, Mr. May?



             20           MR. MAY:  If I can come over here and adjust the



             21    lights.



             22           THE HEARING OFFICER:  Yeah.



             23    ///



             24    ///



             25    ///
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              1                     CHARLES M. BRENDECKE,



              2    having been called as a witness by IGWA and previously



              3    duly sworn to tell the truth relating to said cause,



              4    testified as follows:



              5



              6                       CROSS-EXAMINATION



              7    BY MR. MAY:



              8           Q.   Good morning, Dr. Brendecke.



              9           A.   Good morning, Mr. May.



             10           Q.   Justin May on behalf of Rangen.



             11                Dr. Brendecke, have you had a chance to



             12    review the Director's order in this matter?  Have you



             13    seen the order that was issued in Rangen's delivery



             14    call?



             15           A.   Yes.



             16           Q.   I'm going to show you a page of that order.



             17    For those who are flipping, it's the 42nd page of the



             18    actual exhibit.  And it is page 42 in the order,



             19    Exhibit No. 2042.



             20                Dr. Brendecke, if you'll look here in the



             21    Director's order, the second sentence of what we've got



             22    here, which is the last paragraph in the order,



             23    discussing a mitigation plan to be filed in this case.



             24                Do you see the beginning of that second



             25    sentence says "The mitigation plan must provide
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              1    simulated steady-state benefits of 9.1 cfs to the



              2    Curren Tunnel"?



              3           A.   Yes.



              4           Q.   Okay.  And with regard to that portion of



              5    the order, to the simulated steady-state benefits to



              6    the Curren Tunnel, it would be my understanding that



              7    Ms. Sukow has prepared what we've looked at before,



              8    which is Exhibit 1025 outlining what the steady-state



              9    benefits would be of the items proposed in the plan.



             10                Is that your understanding?



             11           A.   The items proposed in IGWA's plan?



             12           Q.   Yes.



             13           A.   Well, these are steady-state benefits of



             14    conversions -- IGWA's conversions and CREP and



             15    Southwest recharge.  There are other aspects of the



             16    plan, but these are steady-state calculations for these



             17    three different years.



             18           Q.   Right.  And those other aspects of the plan



             19    we will discuss.



             20                You're talking about the Sandy Pipeline and



             21    things like that?



             22           A.   Yes.



             23           Q.   That would provide actual water direct flow



             24    to the tunnel; correct?



             25           A.   Yes.
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              1           Q.   Okay.  In terms of the steady-state



              2    benefits that would be modeled, it's my understanding



              3    that these are the items that IGWA is seeking credit



              4    for.



              5                Correct?



              6           A.   IGWA is seeking credit for these items,



              7    yes.



              8           Q.   Okay.  And in terms of the items that are



              9    modeled here, the CREP --



             10                And if you'd blow that up maybe a little



             11    bit maybe you'd see it.



             12                But in terms of the items that are modeled



             13    here, the CREP, conversions, and the recharge that are



             14    modeled here, it's my understanding that you are



             15    comfortable with Ms. Sukow's calculation.



             16           A.   Yes.  I don't at this point have any reason



             17    to dispute them.  I usually double-check things, but



             18    there hasn't been an opportunity.  And when I've done



             19    that in the past, the differences have been minor.



             20           Q.   Okay.  And so recognizing that with regard



             21    to those steady-state benefits, for the years that are



             22    calculated here, if we go year by year, in 2011 the



             23    total benefit would be 1.7; in 2012, 2.1; and for 2013



             24    it would be 1.7.  Is that correct?



             25           A.   Yes, that's what she calculated.
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              1           Q.   Okay.  And in terms -- so when we're



              2    looking at the 9.1 cfs obligation at steady state, you



              3    would agree with me that those items there do not get



              4    there by themselves; correct?



              5           A.   That's correct.



              6           Q.   Okay.  And in addition to the somewhere



              7    around 1.7 cfs credit for those existing items, is



              8    there something else, just looking at the steady-state



              9    calculation that IGWA is asking for credit for in



             10    conversions, recharge, or CREP?



             11           A.   Well, I've outlined the possibilities of



             12    some recharge benefits from Sandy Ponds and from other



             13    activities that IGWA has either done itself or



             14    participated in.



             15           Q.   And those were --



             16           A.   But those haven't been quantified



             17    precisely.



             18           Q.   Sorry.  I didn't mean to talk over you.



             19                Those are the activities that you discussed



             20    yesterday with your exhibit, I believe it was 1095;



             21    correct?



             22           A.   Yes.



             23           Q.   Okay.  Other than those activities that



             24    we've got up here from Ms. Sukow and your Exhibit 1095,



             25    are there other activities in that nature that IGWA is
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              1    claiming credit for?



              2           A.   Well, the assignment of the water right on



              3    Billingsley Creek could provide an immediate credit.



              4           Q.   Right.  And so that would be another one



              5    that would provide direct flow.  I'm just trying to



              6    talk about something that would have a modeled



              7    steady-state benefit to the tunnel.



              8                Was there something else within that first



              9    category?



             10           A.   Not that I can think of at the moment.



             11           Q.   Okay.  With regard to your Exhibit 1095 --



             12    I won't go back through that again in detail, but it's



             13    my understanding that with regard to the Sandy Ponds



             14    North Snake Groundwater District is the only member of



             15    IGWA that owns any water rights into the Sandy Pond.



             16                Is that correct?  Is that your



             17    understanding?



             18           A.   I don't believe any of the other



             19    groundwater districts own shares in North Side.



             20           Q.   And in terms of IGWA, that would be the



             21    only shares that are owned by anyone with regard to



             22    water going into the Sandy Pond?



             23           A.   Well, it's the only ones that I've heard



             24    of.



             25           Q.   Okay.  And it's -- would you -- it's your

                                                                 543





              1    understanding that that's 14 shares of water going into



              2    the Sandy Ponds?



              3           A.   That's what I heard yesterday.



              4           Q.   Under the order, as we just discussed, the



              5    order also allows an alternative where IGWA could



              6    provide a mitigation plan to provide a direct flow to



              7    the tunnel as well.



              8                Is that your understanding?



              9           A.   Yes.



             10           Q.   Okay.  And that also was an alternative



             11    9.1 cfs of water; correct?



             12           A.   Yes.



             13           Q.   Okay.  In terms of direct flow -- well,



             14    before we move on to that, I want to talk a little bit



             15    about the steady-state result.



             16                It's my understanding that IGWA is claiming



             17    credit for steady-state benefits for the activities



             18    that are noted here on -- or taken into account on



             19    Exhibit 1025.



             20                Correct?



             21           A.   Yes.



             22           Q.   Okay.  Those activities are not consistent



             23    throughout the years, are they?  They vary?



             24           A.   They vary a little bit from year to year.



             25    Not very much.
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              1           Q.   The assumption of -- if I understand it



              2    correctly, the assumption of a steady-state run is that



              3    the inputs that you're putting into it occurred during



              4    the entire steady-state period; correct?



              5           A.   In general a steady-state model run is one



              6    in which there's complete equilibrium.



              7           Q.   Okay.  And so the assumptions, as I



              8    understand it, with regard to these numbers -- the 1.7,



              9    the 2.1, and 1.7 -- is that for each of those years the



             10    activities that are calculated or put into the model



             11    would have occurred for the entire steady-state period;



             12    is that correct?



             13           A.   Well, when you say "the entire steady-state



             14    period," it's not a period.  It's just an assumption



             15    of, well, how does this look at equilibrium.



             16           Q.   Okay.  And so --



             17           A.   Not really a period of time associated with



             18    it.



             19           Q.   Okay.  And so it may not be a particular



             20    period of time.



             21                You run it until it reaches that



             22    equilibrium; correct?



             23           A.   Yes.



             24           Q.   Okay.  And during the time period for which



             25    you run it -- whatever it is -- you're assuming that
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              1    these activities remain the same?



              2           A.   Yes, that they don't change.



              3           Q.   And in fact, they do change?  I mean that's



              4    not true in this case that they don't change; is that



              5    right?



              6           A.   They change slightly from year to year.



              7           Q.   Okay.  And they change enough that at least



              8    for these years that were looked at you've got a



              9    difference of 1.7 to 2.1 and back down to 1.7 within a



             10    three-year period?



             11           A.   Yeah.  When each of those years is viewed



             12    in isolation, you do get a slightly different number



             13    each year.



             14           Q.   And a steady-state run does not tell us



             15    what would accrue this year, does it?



             16           A.   No.  It says what would accrue in a state



             17    of complete equilibrium.



             18           Q.   All right.  So at some point in the future,



             19    whenever you reach that steady state, you would get



             20    that amount of water?  It doesn't occur this year?



             21           A.   It -- that number is not going -- well, I



             22    guess it depends on when things start.  I mean the



             23    conversions have been going on for quite a long time.



             24    We may well be near steady state with those effects at



             25    this point.
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              1           Q.   And have you made any attempt to figure



              2    that out?  Have you looked back to see which



              3    conversions have lasted for a certain period of time?



              4    Have you done any of that investigation?



              5           A.   No, I've not.  But I'm aware that the model



              6    responds relatively quickly in this area.



              7           Q.   And I understand from your deposition that



              8    you have made no attempt with regard to this particular



              9    mitigation plan to make any determination of what would



             10    show up in any given year.



             11                Correct?



             12           A.   I have not done any modeling to predict



             13    when effects would show up.



             14           Q.   And it would be my understanding that that



             15    would require some kind of transient run.



             16                Correct?



             17           A.   Well, you know, the problem with doing a



             18    transient run is you have to make a lot of other



             19    assumptions about what's going to happen next year and



             20    the year after.



             21           Q.   Right.  And we just don't know that right



             22    now; right?



             23           A.   We don't know all of those things.



             24           Q.   Okay.  And we don't know that in part



             25    because, as Mr. Carlquist testified earlier, that the
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              1    pumpers have indicated that they need to have the right



              2    to turn their pumps back on; right?



              3           A.   On some conversions, the soft conversions,



              4    I understand people can use their pumps if the surface



              5    water supply is inadequate.



              6           Q.   And when you say "some conversions," it's



              7    my understanding that all of the conversions are soft,



              8    the vast majority of them?



              9           A.   I believe the vast majority of them are



             10    soft conversions.



             11           Q.   Okay.  And by "soft," you understand that



             12    to mean that they can turn their pumps back on if they



             13    feel that they need to?



             14           A.   Yeah.  My understanding was it was sort of



             15    a last resort thing, from Mr. Carlquist's description.



             16           Q.   Rangen doesn't have that option, do they?



             17           A.   Turn pumps on?



             18           Q.   Right.



             19           A.   Well, they don't have a well.



             20           Q.   Right.  They don't --



             21           A.   They certainly could have a well.



             22           Q.   But they don't have the water coming out of



             23    the Curren Tunnel, and they can't just decide, Hey,



             24    wait, the water that's from this mitigation plan isn't



             25    there so we're going to do something else.
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              1                The water isn't there; right?



              2           A.   There's water in Billingsley Creek that



              3    could be made available pretty quickly.



              4           Q.   Okay.  So with regard to this particular



              5    plan, do you have a contingency plan that you've



              6    created for getting the water to Rangen?  If the



              7    pumpers decide to turn the water back on, do you have a



              8    contingency plan for that?



              9           A.   Well, I believe that the soft conversions



             10    that have occurred historically have probably reflected



             11    some degree of groundwater use.  And Ms. Yenter



             12    testified that she accounts for that in figuring out



             13    the credit.  So I think these credits account for some



             14    amount of that that has occurred historically.  I don't



             15    have any reason to think it would be any different in



             16    the future.



             17           Q.   And you're willing to let Rangen take that



             18    risk?



             19           A.   Well, our -- I believe IGWA's mitigation



             20    plan intends to fully comply with the order and provide



             21    the 9.1 cfs, either through activities that benefit the



             22    aquifer or by direct flow, in some combination thereof.



             23           Q.   And we've talked about the activities that



             24    benefit the aquifer.



             25                And the activities that benefit the aquifer
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              1    that you're aware of do not amount to 9.1 cfs; correct?



              2           A.   Well, these certainly don't --



              3           Q.   Well, we've talked --



              4           A.   -- the ones that are simulated here.



              5           Q.   Okay.  And you've indicated that there



              6    aren't any others simulated in terms of the aquifer?



              7           A.   Not in this analysis of Ms. Sukow's, no.



              8           Q.   Okay.  And where is the other analysis?



              9           A.   There are -- there are other activities



             10    that have gone on that have benefited the aquifer that



             11    probably have benefits to Rangen.



             12           Q.   Okay.  And you've attempted to quantify



             13    those, I believe, in your Exhibit 1095?



             14           A.   My Exhibit 1095 was meant to just get an



             15    idea of what the possible order of magnitude of those



             16    benefits might be.



             17           Q.   And the --



             18           A.   It's not a precise quantification.



             19           Q.   And the order of magnitude is significantly



             20    less than 9.1?



             21           A.   It is less than 9.1.



             22           Q.   Let's talk about some of the alternatives



             23    that you -- that the plan proposes for to get direct



             24    water to Rangen.



             25                The first one I'd like to talk about is you
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              1    had some comments with regard to the Sandy Pipeline.



              2           A.   I probably mentioned it.



              3           Q.   Okay.  With regard to the Sandy Pipeline,



              4    IGWA's seeking some direct flow credit for the Sandy



              5    Pipeline.  And as I understand it, the reasoning from



              6    IGWA is that Mr. Morris has rights in the Curren Tunnel



              7    for irrigation, IGWA is -- the Sandy Pipeline exists,



              8    and Mr. Morris is taking some water from the Sandy



              9    Pipeline so he's not taking that water from the Curren



             10    Tunnel.



             11                That's correct?  Right?  That's their



             12    reasoning?



             13           A.   Yes, it's a -- it's a project that reduces



             14    competing diversions at the Curren Tunnel.



             15           Q.   And in terms of benefit, of direct flow



             16    benefit to Rangen, there's a number of limitations on



             17    what IGWA is seeking for credit.



             18                The first of those would be the amount of



             19    water that's actually available at the tunnel; correct?



             20           A.   Yes, the physical discharge at the tunnel.



             21           Q.   Right.  So in terms of these limits, we're



             22    looking at the lesser of the physical water available



             23    at the tunnel, and also the amount of water, as I would



             24    understand it, that the farmers could actually take



             25    legally; correct?
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              1           A.   At the tunnel?



              2           Q.   Yes.



              3           A.   Yes, that's a potential limitation.  That



              4    doesn't sound, from the testimony I've heard, like it



              5    occurs very often.



              6           Q.   Okay.  And the potential limitations there



              7    would be when those water rights in the tunnel are



              8    actually in priority; correct?



              9           A.   Yes.



             10           Q.   And you've heard the testimony of Mr. Erwin



             11    with regard to the required flows in the Curren Ditch,



             12    potentially Billingsley Creek.



             13                And to the extent that those rights are out



             14    of priority, there would be no credit for IGWA;



             15    correct?



             16           A.   I think I heard Mr. Erwin say that there



             17    are rights to 15 cfs in the Curren Ditch that are



             18    senior to the irrigation rights at the tunnel, and have



             19    at least the theoretical potential to call out those



             20    rights at the tunnel.



             21           Q.   Right.  And to the extent that that call



             22    exists there, that would be another limitation on



             23    IGWA's credit; correct?



             24           A.   Yes.  Now, it's certainly possible, I



             25    think, for that call to be removed by delivering water
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              1    into the Curren Ditch by the pipeline.



              2           Q.   And that water is only available -- or



              3    excuse me, the Curren Ditch rights are irrigation



              4    rights; correct?



              5           A.   That's my understanding.



              6           Q.   The rights, at least, that we're talking



              7    about for Mr. Morris.



              8           A.   There may be some irrigation -- some



              9    year-round rights in the ditch.



             10           Q.   The rights that we're discussing with



             11    regard to Mr. Morris are irrigation rights; correct?



             12           A.   Yes.



             13           Q.   And those rights have a period of use that



             14    is not year-round; correct?



             15           A.   I believe there were some stock rights at



             16    the mouth of the tunnel that are year-round, but the



             17    majority of them are irrigation rights.



             18           Q.   And to the extent that they are irrigation,



             19    they are not available all year round?



             20           A.   Those irrigation rights would not be



             21    available year-round.



             22           Q.   And they would be limited to any amount of



             23    water that was actually delivered to Mr. Morris,



             24    correct, in terms of a limitation on credit?



             25           A.   I'm not sure what you mean by "delivered to
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              1    Mr. Morris."



              2           Q.   Well, any water that's delivered through



              3    the Sandy Pipeline to Mr. Morris, that would provide



              4    another upper bound on what credit they could receive;



              5    correct?



              6           A.   Well, the concept is that Mr. Morris would



              7    be diverting water from the Sandy Pipeline that he



              8    would otherwise divert from the tunnel.  So if he



              9    diverted less from the Sandy Pipeline, he -- perhaps he



             10    could still divert from the tunnel.



             11           Q.   Looking at the further proposals that



             12    you've made, there's a number of proposals that you've



             13    addressed that are conceptual proposals that you've



             14    provided some kind of conceptual idea for, beginning



             15    with the cleaning of the tunnel; is that correct?



             16           A.   Yes.



             17           Q.   Okay.  And with regard to cleaning the



             18    tunnel, what do you mean by "clean the tunnel"?



             19           A.   Ensuring that there aren't any obstructions



             20    or collapses in there that cause water to not appear at



             21    the mouth of the tunnel and into the farmer's box



             22    collection system, if you will.



             23           Q.   Are you aware of any such obstructions?



             24           A.   Well, I'm aware that periodically there's



             25    debris build-up upstream of the corrugated pipe.  I
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              1    don't know the degree to which this causes flows to be



              2    diverted away from the normal outlet at the tunnel.



              3                I do know the tunnel is unlined above the



              4    corrugated pipe.  There's certainly a possibility that



              5    there has been over time collapse of various parts of



              6    the tunnel.  And the tunnel could conceivably be



              7    extended.  I mean the hole was put into the side of the



              8    cliff to find water, and they found it.  And if they



              9    went farther, they might well find more.



             10           Q.   And you've done no investigation to



             11    determine how much that might be?



             12           A.   No.



             13           Q.   Or what the results of such an extension



             14    would be in terms of other water users?



             15           A.   No.  We talked a little bit about how you



             16    might try to estimate that yesterday.



             17           Q.   And that really goes into your conceptual



             18    plan with regard to a horizontal well, correct,



             19    drilling a horizontal well somewhere?



             20           A.   Well, the horizontal well would presumably



             21    be somewhere beneath the existing tunnel.



             22           Q.   Okay.  And it would carry some of the same



             23    risks as extending the tunnel for other water users;



             24    correct?



             25           A.   I'm not sure what risks you're talking
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              1    about.



              2           Q.   Okay.  When you were discussing the



              3    horizontal well, you indicated that one of the primary



              4    ways that you could test it would be to just do it,



              5    correct, just drill it and see what happens?



              6           A.   Well, I think it would be more prudent to



              7    put in some test holes up on the rim to -- so you had a



              8    better idea of what direction you wanted to go.



              9           Q.   Okay.  And those test wells, the purpose



             10    you said would be to decide which direction you want to



             11    go?



             12           A.   Right.



             13           Q.   Okay.  And would you do anything to try and



             14    evaluate the risks to other -- other users of water



             15    around the Curren Tunnel?



             16           A.   That might be a condition that the Director



             17    would put on that kind of a scheme.



             18           Q.   Now, I understand that you yourself did not



             19    do any kind of investigation with regard to a



             20    horizontal well.  And in fact, you had reviewed a



             21    report that was done by Mr. Petrich, Christian Petrich.



             22                Do you recall that, in SPF?



             23           A.   It was done by SPF.  I don't know exactly



             24    how they divided the responsibilities for it.



             25           Q.   Do you know who Christian Petrich provided
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              1    that report for?



              2           A.   I believe he provided the report for



              3    Rangen.



              4           Q.   Right.  And so this is a draft of a



              5    memorandum to Rangen when Rangen was seeking to try and



              6    find some opportunities to get water; correct?



              7           A.   That's my understanding.



              8           Q.   And Mr. Petrich was identifying one of



              9    those, and indicated that a horizontal well might be



             10    one option.



             11                And that's -- this is what you were relying



             12    upon, substantial part, with regard to your testimony



             13    that a horizontal well would result in additional



             14    water; correct?



             15           A.   Yes.  And it just makes hydraulic sense



             16    also that another well or tunnel beneath the existing



             17    one would draw more water from the aquifer.



             18           Q.   I'm going to point you to the -- I've



             19    pulled up page 6 of this exhibit, and the last page



             20    here.



             21                And you'll see here Mr. Petrich is saying,



             22    "A horizontal well could result in substantial increase



             23    in flow to the Rangen facility"; correct?



             24           A.   Yes.



             25           Q.   Okay.  "However, this flow will likely
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              1    decrease current discharge to the Curren Tunnel, to



              2    other springs in the vicinity of the Curren Tunnel, and



              3    possibly to wells located on the rim above the Curren



              4    Tunnel."



              5                Do you agree that those would be concerns



              6    when drilling a horizontal well below the Curren



              7    Tunnel?



              8           A.   I think those are possibilities.  If the



              9    objective here is to extract more water from the



             10    aquifer than is presently discharging at the tunnel,



             11    that water will have to come from somewhere.



             12           Q.   Right.  And so it's almost certain to do



             13    precisely what Mr. Petrich was worried about here?



             14           A.   I think it's certainly a possibility.  It's



             15    something that, you know, we could examine with the



             16    groundwater model, for example.



             17           Q.   And you have not done that?



             18           A.   No.



             19           Q.   One of the other conceptual plans or



             20    proposals that you had was what I'll call an



             21    over-the-rim proposal, to take some wells that are



             22    above the Rangen facility and pipe that water together



             23    and run it down the tunnel; correct?  Or run it down to



             24    the tunnel; correct?



             25           A.   Yes, that's the basic concept.
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              1           Q.   Okay.  And you looked at a number of wells,



              2    I understand.  And I'm going to show you Deposition



              3    Exhibit 1059, which I understand to be a list of the



              4    wells that you looked at within a 2-mile radius.



              5                Correct?



              6           A.   Yeah.



              7           Q.   Do you recognize that?



              8           A.   These are wells within 2 miles of the



              9    tunnel outlet.



             10           Q.   Okay.  And I'm going to direct you to the



             11    column here that refers to the use volume on those



             12    water rights.  And I understand the significance for



             13    you of that column is that that's the maximum acre-feet



             14    that you indicate could be pumped from those wells.



             15                Correct?



             16           A.   Yes.  Those are the water right volumetric



             17    limits --



             18           Q.   Okay.



             19           A.   -- where they existed.



             20           Q.   And it's my understanding that that's



             21    significant because -- in your mind, because it shows



             22    8,008 acre-feet volume limitation, and that in order to



             23    get 9.1 cfs you would need approximately 7,000.



             24           A.   A little under 7,000.



             25           Q.   A little under 7-?
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              1           A.   If you were trying to provide the full



              2    9.1 cfs this way.



              3           Q.   So in order to accomplish an over-the-rim



              4    plan, the conceptual plan that you've got, you would



              5    need virtually all of these wells to be connected,



              6    correct, in order to get 9.1 cfs?



              7           A.   If this was the only method of providing



              8    mitigation.



              9           Q.   Do you know whether these volume



             10    limitations that are here are simply the volume



             11    limitations off of the water rights, or are these the



             12    consumptive uses of these wells?



             13           A.   These are numbers from the water rights.



             14           Q.   Okay.  So the actual consumptive use for



             15    these wells would likely be less than that?



             16           A.   It might be less, in some cases at least.



             17           Q.   With regard to the wells that are listed



             18    here that you are proposing, it's my understanding that



             19    you have not spoken with any of these water-right



             20    holders.



             21                Correct?



             22           A.   I have not personally spoken with any of



             23    them.



             24           Q.   Do you know whether the proposal --



             25    assuming that you come up with it, do you know whether
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              1    the proposal would provide for these acres to be dried



              2    up so that the water can be pumped, or would you be



              3    planning on conversions from some kind of surface



              4    water?



              5           A.   I don't know what the mix would be.  It



              6    might well be a combination of those things.



              7           Q.   Have you had any conversations with, for



              8    instance, North Side to try and see if water was



              9    available to be able to do conversions?



             10           A.   Only general ones.



             11           Q.   Okay.  And were you here for



             12    Mr. Carlquist's testimony indicating that he believes



             13    the North Side is at capacity with regard to



             14    conversions?



             15           A.   I heard him say that.  I don't know where



             16    the bottlenecks are precisely in the conversion water



             17    delivery.



             18           Q.   Okay.  And that would seem to be a big one



             19    towards getting an over-the-rim plan, wouldn't it, if



             20    you're looking for conversions, big bottleneck?



             21           A.   It would depend on where it is.  These are



             22    all served by W -- laterals off the -- or conveyances



             23    offer the W Lateral.  I don't know if that's where the



             24    big bottlenecks are or if they're farther up in the



             25    system.
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              1           Q.   I'd like to look at Exhibit 1053.



              2    Exhibit 1053 I understand is a plan that was submitted



              3    in the Clear Springs case.



              4                Correct?



              5           A.   Yes.



              6           Q.   How many -- how many wells were being



              7    connected with regard to the Clear Springs case?



              8           A.   I think there were seven, seven or eight



              9    wells.



             10           Q.   Okay.



             11           A.   There were two alternatives.  There was one



             12    that involved seven or eight wells, and one that



             13    involved, I think, two or three wells.



             14           Q.   And for those wells, do you know how many



             15    pages there are of documents here connected with the



             16    Exhibit 1053?



             17           A.   I haven't counted.



             18           Q.   Okay.  Would it surprise you -- and I'll go



             19    to what I believe to be the last page here.  Would it



             20    surprise you if there were 46 pages in this document?



             21           A.   No, if you count all those schematics,



             22    things like that.



             23           Q.   Okay.  Schematics of what would actually be



             24    done.



             25                You have not prepared something similar in
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              1    this case, have you?



              2           A.   No.  There was quite a bit more time



              3    available to prepare this than we've had in this case.



              4           Q.   Turning your attention to the pump-back



              5    system that you had -- at least had a conceptual plan



              6    for.



              7                With regard to that pump-back system, what



              8    water would be -- where would you get the water to pump



              9    back?  It's my understanding right now that Rangen has



             10    rights in the Curren Tunnel which are flowing



             11    approximately 1 or 2 cfs.  Where would you get the



             12    water to pump back?



             13           A.   Well, the groundwater districts have an



             14    application for a water right on Billingsley Creek.



             15    That could be pumped.  It could be pumped from the



             16    tail -- the effluent from existing raceways at Rangen.



             17           Q.   Well, the existing raceways, again, that



             18    would require some other water to go into Rangen's



             19    facility to be used; correct?



             20           A.   Well, that's why I mentioned the



             21    Billingsley Creek water.



             22           Q.   In other words, the pump-back system by



             23    itself, at least as things currently stand, is really



             24    not going to provide much water for Rangen, unless one



             25    of the other conceptual plans were approved?
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              1           A.   If the only water running through the



              2    Rangen facility that can be pumped back is that which



              3    can be obtained from the Curren Tunnel, it would



              4    probably be difficult to make up the 9 cfs with that,



              5    because I think the tunnel flows now are only a



              6    few cfs.  Although I've heard of mixtures on the order



              7    of 10 percent for pump-backs.



              8           MR. MAY:  Thank you.  That's all I've got.



              9           THE HEARING OFFICER:  Okay.  Mr. Lemmon,



             10    cross-examination?



             11           MR. LEMMON:  Yeah, I have a few questions I



             12    would like to ask.



             13



             14                       CROSS-EXAMINATION



             15    BY MR. LEMMON:



             16           Q.   I believe yesterday you characterized that



             17    perhaps a horizontal well was one of the best options



             18    available to supplying water directly to Rangen's.



             19                Would that be your --



             20           A.   I don't know if I'd characterized it as the



             21    best.



             22           Q.   Okay.



             23           A.   I don't remember that.  It's certainly one



             24    of the options.



             25           Q.   I think you said perhaps it was the best
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              1    option.  But okay.



              2                You've admitted or you've said that there



              3    are some risk to other springs in the area by the use



              4    of the horizontal well or extending the tunnel.



              5                Could you describe how you see that --



              6    either extending the tunnel or drilling the horizontal



              7    well at Rangen's affecting local spring discharges.



              8           A.   Extending the tunnel or putting in a lower



              9    horizontal well would -- if they resulted in an



             10    increase in discharge, which would be the goal, of



             11    course, would tend to lower water tables in the



             12    immediate vicinity.



             13                That might have an effect on other nearby



             14    springs.  It might diminish somewhat the flow of other



             15    springs.  It might cause groundwater levels to decline



             16    slightly in the upstream area.  It would depend on the



             17    amount of additional water being extracted.  And these



             18    are the kinds of analyses that the groundwater model is



             19    designed to look at.



             20           Q.   So it could affect other water right



             21    diverters in the area?



             22           A.   It's possible.



             23           Q.   Okay.  Do you know of other tunnels in the



             24    area?



             25           A.   The Hoagland Tunnel is not far from Curren
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              1    Tunnel.



              2           Q.   Okay.



              3           A.   And I suspect there are others that I don't



              4    know about.



              5           Q.   From personal experience, I can tell you



              6    there are others.



              7                Would it be then your recommendation if



              8    those -- the owners of those tunnels are also impacted



              9    and their supply goes down, would it be your



             10    recommendation that they should lengthen or install



             11    horizontal wells at their locations?



             12           A.   They -- should those decreases be material,



             13    there are probably a whole suite of methods that we'd



             14    have to look at to see how to keep people whole.  They



             15    involve the things you mentioned.  They may involve



             16    something else.



             17           Q.   So the solution of Rangen's could lead us



             18    to problems at other diversion locations?



             19           A.   Increasing the discharge from the aquifer



             20    at Rangen will cause lower water tables in the



             21    immediate vicinity.  It's hard to say how far those



             22    would be extended.  There were other aspects of the



             23    mitigation plan that would not have any of these



             24    effects.



             25           Q.   So what would be one of those options that
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              1    wouldn't have these effects?



              2           A.   Well, the obvious one, the 800-pound



              3    gorilla is the assignment of the Billingsley Creek



              4    water right to Rangen.



              5           Q.   Okay.  If we take that one off the table,



              6    then what else?



              7           A.   Increased recharge from Sandy Ponds, for



              8    example.



              9           Q.   Okay.  What water right would you foresee



             10    being used to extend the tunnel or drill a horizontal



             11    well at Rangen's?



             12           A.   Well, in the SPF report, it was



             13    hypothesized that the Department would view these --



             14    could view these as well deepening efforts.



             15           Q.   Okay.



             16           A.   I don't know if that's the case or if a new



             17    application would be required.



             18           Q.   I believe Rangen's water right has been



             19    viewed as a surface water right.  So that would, in my



             20    estimation, mean that they wouldn't be able to go for



             21    what would now be determined to be a groundwater right.



             22           THE HEARING OFFICER:  Okay.  Mr. Lemmon, you



             23    need to ask questions.  You're testifying now.



             24           MR. LEMMON:  Okay.  Excuse me.



             25           THE HEARING OFFICER:  Yeah.
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              1           Q.   (BY MR. LEMMON):  Would it be your



              2    understanding that a horizontal well would be viewed as



              3    a groundwater -- or a -- yeah, a groundwater right?



              4           A.   I really can't say whether a new



              5    application for a new water right would be required for



              6    that or not.  That's sort of a legal question.



              7           MR. LEMMON:  Okay.



              8           MS. LEMMON:  Is there a contingency in your



              9    mitigation plan should --



             10           THE HEARING OFFICER:  Let's have the questions



             11    funneled through one person.  I'm sorry, Linda.



             12           MS. LEMMON:  That's okay.



             13           Q.   (BY MR. LEMMON):  Okay.  Given the fact



             14    that you've said that there's a possibility of



             15    drilling -- if you drill a horizontal well or extend



             16    the tunnel at Rangen's, there's a possibility that it



             17    would affect other springs in the area, what would be



             18    the contingency plan to compensate those other



             19    diversions?



             20           A.   It would be some combination, I presume, of



             21    the sorts of things that are in this plan.  Some



             22    similar combination.



             23           Q.   Okay.  You've talked about -- let's go to



             24    the over-the-rim proposal.



             25                As an engineer what are your estimations of
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              1    the risk of failure of that system?



              2           A.   Do you mean like a mechanical failure of



              3    the system?



              4           Q.   A mechanical failure.  A failure to deliver



              5    the required water to Rangen's.



              6           A.   I think those can be made quite small.  The



              7    plan that was developed for Snake River Farm had



              8    emergency power, had generators that had automatic



              9    switches on them.  It had more pumps plumbed into the



             10    system that were needed to supply the required flow



             11    rates, and switching systems that would turn those



             12    pumps on if for some reason or another one went off.



             13    So I think the risks of mechanical failure were pretty



             14    small there.



             15           Q.   So --



             16           A.   I can't tell you a number .002 percent or



             17    something like that.



             18           Q.   Okay.  What would be the proposal as far as



             19    responding to failures of the system?  In other words,



             20    who would respond and who would be the staff on call,



             21    or how would those failures be detected by the



             22    groundwater districts?



             23           A.   Well, I presume there would have to be



             24    sufficient monitoring and telemetry on the system, if



             25    anything.  The goal would be to make the response
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              1    automatic, run by electronics and switching.



              2           Q.   So that adds more components that could



              3    possibly fail?



              4           A.   Well, I guess there's the argument that the



              5    more components you have, the more likely it is there's



              6    going to be a failure someplace.  But on the other



              7    hand, these components are all designed to operate



              8    backup systems.



              9                So I mean at what point do you have backups



             10    for the backups for the backups?  I mean I don't know.



             11    It's kind of a -- just -- I can't -- maybe I'm not



             12    answering your question.



             13           MR. LEMMON:  Yeah.  Okay.  That's all of my



             14    questions, I guess.



             15           THE HEARING OFFICER:  Thank you, Mr. Lemmon.



             16    And I want to clarify at this point, you're



             17    representing yourself pro se.  And, Mr. Lemmon, you did



             18    a good job of asking questions.



             19                I just want to make sure, Linda, that you



             20    know --



             21           MS. LEMMON:  I understand.



             22           THE HEARING OFFICER:  -- if you want to take the



             23    lead in questioning and examining the witnesses, you're



             24    welcome to do that.  I just need to know -- what I



             25    don't want is a switching back and forth.
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              1                And some of that is for the sake of the



              2    court reporter.  Some of it is for the sake of the



              3    witness, because I think the witness -- I've been in



              4    situations where two or three attorneys are asking me



              5    questions all at the same time, and it's a



              6    disconcerting situation to be in.  So it's as much for



              7    order as anything.  So thanks for your patience.



              8                Okay.  Mr. Budge, redirect?



              9           MR. TJ BUDGE:  Yeah.  Thank you, Director.  I



             10    don't think this will take too long.



             11



             12                     REDIRECT EXAMINATION



             13    BY MR. TJ BUDGE:



             14           Q.   Dr. Brendecke, I just want to ask a few



             15    follow-up questions to clarify a few things.



             16                First, I want to talk about the



             17    availability of groundwater in the aquifer to support a



             18    horizontal well or an over-the-rim system.  Mr. May



             19    made a statement that water was not available to Rangen



             20    at the Curren Tunnel.  And I wanted to clarify some



             21    testimony that you provided yesterday.



             22                My recollection is that it was your opinion



             23    that there is an abundant groundwater supply



             24    available --



             25           MR. MAY:  Objection.  Leading.
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              1           Q.   (BY MR. TJ BUDGE):  -- just east of Rangen;



              2    is that correct?



              3           THE HEARING OFFICER:  Okay.  We have an



              4    objection.



              5           MR. MAY:  Yes.  Objection.  It's leading.



              6           THE HEARING OFFICER:  This is redirect.  He's



              7    trying to characterize Brendecke's testimony.



              8    Brendecke can state whether it's correct or not.



              9                So overruled.



             10                Mr. Brendecke.



             11           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, did you



             12    testify yesterday that there is a robust groundwater



             13    supply in the vicinity of Rangen?



             14           A.   Yes.



             15           Q.   And you testified yesterday that should the



             16    Director authorize development of a horizontal well or



             17    an over-the-rim system you believe there was adequate



             18    water in the aquifer to operate such a system?



             19           A.   Yes, I believe there is.



             20           Q.   And you recall testifying yesterday about a



             21    table that you had put together of groundwater rights



             22    in the vicinity of Rangen that could be used for an



             23    over-the-rim system?



             24           A.   Yes.



             25           Q.   Are you aware that Rangen itself owns some
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              1    land above the rim just east of its aquaculture



              2    facility?



              3           A.   Only because of looking at maps prepared by



              4    others.  It looks like there's some land that Rangen



              5    owns above the rim.



              6           Q.   Would you mind turning to Exhibit 1059.



              7           A.   I have it.



              8           Q.   This is the table of water rights within



              9    2 miles of the Rangen hatchery; is that right?



             10           A.   Yes.



             11           Q.   There was some discussion earlier about --



             12    or at least an inference made by Mr. May that to use



             13    these water rights for an over-the-rim system you would



             14    have to actually interconnect every well that's



             15    presently used to deliver these water rights.



             16                Do you recall that suggestion?



             17           A.   Yes.



             18           Q.   I assume you're familiar with what we call



             19    in Idaho a water-right transfer, which could be used to



             20    change points of diversion or places of use of water



             21    rights?



             22           A.   Yes.



             23           Q.   Wouldn't you agree that whatever number of



             24    these water rights were necessary to meet a mitigation



             25    obligation over the rim a water-right transfer
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              1    application could be filed to consolidate the points of



              2    diversion to a handful of points of diversion similar



              3    to what was proposed in the Snake River Farms plan?



              4           MR. MAY:  Objection.  He's just testifying.



              5           THE HEARING OFFICER:  Overruled.



              6                Go ahead.



              7           MR. TJ BUDGE:  Typically, on redirect you're



              8    allowed to lead the witness.



              9           Q.   To rephrase the question, would you agree



             10    that a water-right transfer application can be filed,



             11    subject to Department approval, to consolidate a number



             12    of these water rights in a series of wells similar as



             13    was proposed in the Snake River Farms plan?



             14           A.   Yes, I believe that's the case.



             15           Q.   There was also questions to you about



             16    whether the groundwater users would convert all of this



             17    land to surface water.



             18                And I understood your testimony to be that



             19    they may or they may in part; is that correct?



             20           A.   Yes.



             21           Q.   They could also purchase some of this land



             22    if that made economic sense?



             23           A.   Yes.



             24           Q.   I want to point to one of the water rights



             25    on this table in 1059.  It's water right 36-8048 in the
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              1    name of Rangen, Inc.



              2           A.   Yes.



              3           Q.   You'll see that it authorized a diversion



              4    volume of 80 acre-feet --



              5           A.   Yes.



              6           Q.   -- annually.



              7                You testified that if a horizontal well



              8    were installed it may have an effect on groundwater



              9    levels in this area; is that correct?



             10           A.   It might, yeah.



             11           Q.   And would you agree that the use of water



             12    from any of these wells would have effect on



             13    groundwater levels in the area?



             14           A.   It would.



             15           Q.   And if Rangen is using its water right, it



             16    would also have an effect to lower the groundwater



             17    level in this area?



             18           A.   It would.



             19           Q.   And so in that sense Rangen has -- it's



             20    been using its water right, been contributing to its



             21    own water decline?



             22           MR. MAY:  Objection.  Objection.  Leading, and



             23    it's misleading him.  Objection.



             24           THE HEARING OFFICER:  I guess my question is,



             25    Mr. Budge, what's the purpose for this inquiry?
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              1           MR. TJ BUDGE:  To point out that Rangen has also



              2    had the opportunity to deliver water over the rim.



              3           THE HEARING OFFICER:  But it has a water right.



              4    Sustained.



              5           Q.   (BY MR. TJ BUDGE):  Dr. Brendecke, there



              6    was some questioning about the backups utilized in an



              7    over-the-rim delivery system.



              8                Do you recall those questions by



              9    Mr. Lemmon?



             10           A.   Yes.



             11           Q.   You explained that in the Snake River Farms



             12    plan they had backup power and pumps and the like.



             13           A.   Yes.



             14           Q.   Is it your opinion that backup facilities



             15    of that nature reasonably --



             16           MR. MAY:  Objection.  It's redirect, and all



             17    he's doing is testifying for the witness.  It's



             18    inappropriate.  It's leading.



             19           THE HEARING OFFICER:  No.  I think for the most



             20    part, Mr. May, Mr. Budge is asking Mr. Brendecke about



             21    his testimony, and his previous testimony, and



             22    reiterating it.  And so Mr. Brendecke can qualify his



             23    statements.



             24                Overruled.



             25           Q.   (BY MR. TJ BUDGE):  Was your testimony
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              1    that, in your opinion, backup devices of that nature



              2    adequately or reasonably protect against system



              3    failure?



              4           A.   I believe they did, yes.



              5           Q.   Could similar backup measures be included



              6    on a pump-back system?



              7           A.   Of course.



              8           Q.   In fact, isn't it true that any water



              9    delivery system has a risk of failure?  For example, a



             10    piping system, a ditch system, a canal system, any of



             11    those can fail by accident?



             12           MR. MAY:  Objection.  Continuing.



             13           THE HEARING OFFICER:  Overruled.



             14           THE WITNESS:  All water delivery systems -- or



             15    all constructed water delivery systems have risks of



             16    failure.



             17           Q.   (BY MR. TJ BUDGE):  And so the risk of



             18    failure also exists with Rangen's current system of



             19    piping coming from the Curren Tunnel to the small



             20    raceways?



             21           A.   Yes.



             22           Q.   And the pipes between their raceways?



             23           A.   Yes, they would.



             24           Q.   So you would agree that it's not realistic



             25    to construct any water delivery system that is
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              1    100 percent immune from a risk of failure?



              2           A.   I believe that's true.



              3           Q.   The best we can do is create a system that



              4    minimizes that risk to a tolerable level?



              5           A.   Yes.



              6           Q.   And --



              7           A.   That's what backups are for.



              8           Q.   And in your opinion, there are backups and



              9    redundancies available to minimize that risk for a



             10    pump-back or an over-the-rim system to a reasonable



             11    level?



             12           A.   I believe so.



             13           Q.   Let me back up just briefly to the



             14    discussion about the challenge of delivering the full



             15    9.1 cfs to Rangen in an over-the-rim system.



             16                I presume you would agree that that would



             17    be an expensive option for the groundwater users?



             18           A.   It would be.



             19           Q.   Would you characterize that as their



             20    mitigation alternative of last resort, most likely?



             21           MR. MAY:  Objection.  He's just testifying.



             22           THE HEARING OFFICER:  Sustained.  The question,



             23    I think, can be posed in a different way, Mr. Budge.



             24           MR. TJ BUDGE:  Yeah.



             25           Q.   Would the groundwater users -- in your
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              1    view, would it make sense for them to limit the



              2    capacity of an over-the-rim system to the minimum



              3    amount of water needed to meet their mitigation



              4    obligation?  For example, if they received credit for



              5    conversions, CREP, or other activities, wouldn't you



              6    expect those would be taken into account, and then the



              7    over-the-rim system would be designed simply to make up



              8    the shortfall to meet the full 9.1 obligation?



              9           A.   I think that would be the most



             10    cost-effective thing to do.



             11           Q.   Okay.  Just -- and then one last question



             12    about the feasibility of a pump-back system.  My



             13    understanding of the question asked by Mr. May and your



             14    testimony is that if Rangen's water use was limited



             15    strictly to water discharging from the tunnel it may be



             16    difficult to provide the full 9.1 cfs by recirculating



             17    that Curren Tunnel discharge.



             18           A.   Yes, it would be driven, to some degree, by



             19    water quality and constraints and the like.  Might



             20    require some oxygenation equipment.



             21           Q.   If Rangen was allowed to use Billingsley



             22    Creek water, either by an assignment of the Groundwater



             23    District's permit or by them obtaining their own water



             24    right permit, that would provide a significant



             25    additional water supply for use in the facility; is
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              1    that correct?



              2           A.   Yes.



              3           Q.   And a pump-back system then would be much



              4    more feasible with that Billingsley Creek water



              5    available?



              6           A.   Yes.



              7           MR. TJ BUDGE:  I have no further questions.



              8           THE HEARING OFFICER:  Okay.  Thank you,



              9    Mr. Budge.



             10                Recross, Mr. May?



             11           MR. MAY:  No, thank you.



             12           THE HEARING OFFICER:  Recross, Mr. Lemmon?



             13           MR. LEMMON:  No.



             14           THE HEARING OFFICER:  Okay.  Thank you,



             15    Dr. Brendecke.



             16           THE WITNESS:  Thank you.



             17           THE HEARING OFFICER:  Does IGWA have additional



             18    witnesses it wants to call?



             19           MR. TJ BUDGE:  Yeah.



             20           MR. RANDY BUDGE:  Yes, we do.  We call Wayne



             21    Courtney as an adverse witness.



             22           THE HEARING OFFICER:  Okay.  Mr. Courtney, if



             23    you'll come forward, please.  Raise your right hand.



             24    ///



             25    ///
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              1                        WAYNE COURTNEY,



              2    having been called as a witness by IGWA and duly sworn



              3    to tell the truth relating to said cause, testified as



              4    follows:



              5



              6           THE HEARING OFFICER:  Okay.  Thank you.  And



              7    please be seated.



              8                And you are being called as an adverse



              9    witness, so the nature of questioning may be a little



             10    different than what you've heard at least on direct



             11    examination.  And as an adverse witness, it will



             12    resemble more the nature of cross-examination.  So I



             13    just wanted to prepare you.



             14           THE WITNESS:  Okay.



             15           THE HEARING OFFICER:  Very good.



             16                Mr. Budge, Randy, are you examining?



             17           MR. RANDY BUDGE:  Thank you.



             18                One matter, we would ask that the Director



             19    take judicial notice of the January 31st, 2014



             20    cease-and-desist order issued, as well as the



             21    March 7th, '14 consent order and agreement with Rangen.



             22           MR. HAEMMERLE:  I would object to that,



             23    Director.  That is a whole separate proceeding.  I



             24    think that's been stated repeatedly.  I don't think



             25    that cease-and-desist order is in any way relevant to
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              1    this proceeding.  I object.



              2           MR. RANDY BUDGE:  If I could respond briefly.



              3           THE HEARING OFFICER:  Sure.



              4           MR. RANDY BUDGE:  We've already admitted into



              5    evidence a number of orders.  Exhibit 1004 is the



              6    mitigation plan in a prior proceeding.  1005 is a



              7    mitigation plan order granting credits for CREP



              8    conversion recharge.  1020 is an order approving our



              9    Snake River Farms over-the-rim mitigation plan.



             10                And the reason this is particularly



             11    relevant is we have mitigation proposals here that



             12    directly relate to mitigating all material injury to



             13    Rangen.  Whether Rangen is injured will depend largely,



             14    in fact as far as the short term, on whether or not the



             15    cease-and-desist order remains in effect.  It may or



             16    may not according to the terms of the order.



             17                The order makes it clear that Rangen is



             18    illegally using water.  And by reason of that illegal



             19    use, it could be curtailed.  We're entitled to inquire



             20    into what impact that might have on their operation,



             21    because that will determine precisely the level of



             22    material injury which we have an obligation to



             23    mitigate.



             24                And our pending Application for Permit is



             25    intended exactly to do that.  We could replace any
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              1    water that Rangen may lose by reason of the



              2    cease-and-desist order relating to a water right that



              3    it does not have.



              4                So for that reason, the proceedings are



              5    interconnected, one leg of the body.



              6           THE HEARING OFFICER:  So let me just ask a



              7    question, Mr. Budge.  Are you arguing that because



              8    Rangen is now diverting water that, at least the



              9    Director has determined it does not have a water right



             10    for, that because of that diversion of water it is not



             11    materially injured?  Is that your argument?



             12           MR. RANDY BUDGE:  What we're arguing is that we



             13    have an ability to mitigate that injury and any other



             14    relating to our mitigation plan water right permit.



             15    And they've opposed our effort to assign that permit to



             16    Rangen.  And so it's directly relevant to our plan and



             17    our mitigation, and whether we can prevent material



             18    injury to Rangen that they complain of.



             19                And we're simply asking judicial notice of



             20    those proceedings.  They've been the subject of a lot



             21    of discussion in the case.



             22           THE HEARING OFFICER:  Well, Mr. Haemmerle, go



             23    ahead.  I'll hear you.



             24           MR. HAEMMERLE:  Thank you, Director.



             25                This proceeding is not about material
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              1    injury.  That was decided in the prior call.  If you



              2    recall, the proceedings on the cease and desist, we



              3    showed up willing to cease on February 24th, and you



              4    graciously allowed us to continue diversion, but



              5    recognizing an order -- the diversion, according to



              6    your order, is illegal and not authorized.  But you



              7    have stayed that for a period of time.



              8                Whether or not -- or how that relates to



              9    the prior applications is completely unclear, and



             10    there's no connection at all.  Those are separate



             11    proceedings.



             12                That's exactly what Mr. Budge wants to do,



             13    is claim that because of that cease-and-desist order



             14    we're not injured.  That's exactly what he's going to



             15    argue in this case.  And that is not the issue here.



             16           THE HEARING OFFICER:  Okay.  In response,



             17    Mr. Budge, I will take notice of this document and the



             18    consent order that was signed, but -- because it is a



             19    Department document and everyone knows about it, but I



             20    question the relevancy of having this document in the



             21    record.



             22                And if you intend to examine Mr. Courtney



             23    at length about what's happening or any components of



             24    this, I probably would cut off the examination in short



             25    order.  Okay?
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              1           MR. RANDY BUDGE:  That isn't my intent to ask



              2    him how that came about.



              3           THE HEARING OFFICER:  Okay.



              4           MR. RANDY BUDGE:  The questions would only



              5    relate to our efforts to mitigate injury and how that



              6    cease-and-desist order might affect their operation.



              7           MR. HAEMMERLE:  It's Counsel's intent to argue



              8    exactly that because of that order that he's not --



              9    that Rangen is not injured.  That's exactly what he's



             10    going to do.  And when he does it, I'm going to object.



             11           THE HEARING OFFICER:  That's fine.  And just as



             12    a forwarning, I fail to see the relevancy of this



             13    document to the present proceedings.  I don't



             14    understand the relevance.



             15           MR. RANDY BUDGE:  So the record's clear, the



             16    Hearing Officer's ruling is that judicial notice will



             17    be taken of both the cease-and-desist order of



             18    January 31st, 2014, as well as the -- I think you had



             19    in your hand the consent order and agreement that was



             20    signed by Rangen?



             21           THE HEARING OFFICER:  That's correct.  And I was



             22    only referring to the consent order.  So thank you,



             23    Mr. Budge.



             24                Okay.  You may examine.



             25           MR. RANDY BUDGE:  Thank you.
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              1                      DIRECT EXAMINATION



              2    BY MR. RANDY BUDGE:



              3           Q.   Morning, Mr. Courtney.



              4           A.   Good morning.



              5           Q.   I believe you're the vice president for



              6    Rangen.



              7                Is that correct?



              8           A.   Yes, I am.



              9           Q.   Do you also serve on the board of



             10    directors?



             11           A.   Yes, I do.



             12           Q.   And how long have you been in that



             13    capacity?



             14           A.   Since 1996.



             15           Q.   On the board since 1996?



             16           A.   Yes.



             17           Q.   And how long have you been the vice



             18    president?



             19           A.   Since 1996.



             20           Q.   And do you serve under the direction and



             21    control of Christopher Rangen, who's the president?



             22           A.   Yes, I do.



             23           Q.   And have you participated in all aspects of



             24    the delivery call proceeding previously, as well as



             25    been present during the testimony the last three days
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              1    in this case?



              2           A.   I'm not sure of all of the activities of



              3    the prior --



              4           Q.   Let me rephrase that.  I apologize.



              5                You've been present in the courtroom the



              6    last three days in this mitigation hearing; correct?



              7           A.   Yes.



              8           Q.   And were you not present and participate in



              9    the original case dealing with the Rangen curtailment



             10    request in May of last year?



             11           A.   Yes.



             12           Q.   You testified in that proceeding?



             13           A.   Yes.



             14           Q.   And I believe you were present during all



             15    of the depositions that were taken in this proceeding?



             16           A.   Yes.



             17           Q.   Could you please turn to Exhibit 1079.



             18                And if you could pull that up, please,



             19    Justin, I'd appreciate it.



             20                Do you recognize Exhibit 1079 as a pleading



             21    filed in this case entitled "Rangen, Inc.'s Response to



             22    IGWA's First Set of Discovery Requests to Rangen"?



             23           A.   Yes.



             24           Q.   And if you'd turn to the last page, please.



             25    I believe that's a verification page.  And it states
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              1    that you've read the Rangen responses, know the content



              2    thereof and the facts stated you believe to be true;



              3    correct?



              4           A.   Correct.



              5           Q.   Have you had an opportunity to review those



              6    discovery responses of Rangen prior to your testimony



              7    today?



              8           A.   Yes.



              9           Q.   Is there any -- I realize we're kind of on



             10    a short time frame in this case, and even though the



             11    discovery requests were to be deemed ongoing and could



             12    be amended, it didn't provide a lot of time for that.



             13    So let me just ask you this.



             14                Are there any changes that you're aware of



             15    from the answers you gave in those interrogatories that



             16    Rangen would assert differently if answered today?



             17           A.   Can I read them real quick?



             18           Q.   Yes.



             19           A.   (Reviews.)



             20                There's a few items that came up during the



             21    depositions of the different individuals that we



             22    weren't aware of at the time that we responded to this.



             23    But other than that, it would stay the same.



             24           Q.   Turn to page 3.



             25                And if you'd pull that up, please, Justin.
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              1                Mr. Courtney, Rangen's answers on page 3



              2    pertain to a discovery request that basically asked



              3    Rangen to describe precisely and in detail its



              4    opposition to each mitigation proposal.  And then



              5    Rangen's answers start on page 3.  And I have some



              6    questions I wanted to ask you regarding those, if you



              7    would, please.



              8           A.   Okay.



              9           Q.   So at the top of page 3, the first bullet,



             10    if you could enlarge the last two sentences of that.



             11    Just the last two sentences.



             12                The first bullet deals with items 1A, B,



             13    and C of IGWA's mitigation plan, which was a requested



             14    credit for CREP, conversion, and recharge.



             15                Do you recall that?



             16           A.   Yes.



             17           Q.   And the first sentence of the response, it



             18    says, "Rangen doesn't have sufficient information to



             19    say whether it opposes the proposal set forth in 1A to



             20    1C."  And then if you turn to the last two sentences



             21    where Rangen gives further explanation, you'll see the



             22    second-to-the-last sentence, starting three lines up



             23    states, "Rangen also objects to mitigation credit for



             24    IGWA related to activity -- related to efforts



             25    undertaken or financed by others."
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              1                There's been evidence presented in this



              2    case that IGWA pays for CREP program costs, but the



              3    amount IGWA pays is a relatively small percentage of



              4    those costs, not all.



              5                Do you remember that testimony in this



              6    case?



              7           A.   Yes.



              8           Q.   So is it Rangen's position since IGWA does



              9    not pay all of the costs of CREP that it should receive



             10    no credit?



             11           A.   I believe that IGWA should not receive



             12    credit for water that is not their water.  They were



             13    paying for some transportation costs, but it was not



             14    under their water.



             15           Q.   Well, you may not have understood my



             16    question.  So let me re-ask it.  I'm talking



             17    specifically about the CREP program.



             18                Do you understand the CREP program is one



             19    that pays farmers not to pump their wells, and they



             20    essentially dry up their acres?



             21           A.   Yes.



             22           Q.   So there's no water delivered to those



             23    farmers.  Their acres are dried up.



             24                Do you understand that part of the CREP



             25    program?
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              1           A.   Yes.



              2           Q.   And IGWA paid several million dollars of



              3    that CREP program, according to evidence in this case,



              4    but that was only 1.3 percent of the total program



              5    costs.  So the statement says that IGWA shouldn't get a



              6    credit for costs financed by others.



              7                So is it the position of Rangen that IGWA



              8    should get no credit for CREP in this case because they



              9    only paid 1.3 percent of the costs?



             10           A.   No, it is not our position on that.



             11           Q.   What is your position?



             12           A.   The CREP acres that were IGWA members that



             13    were set aside should -- as long as it's within the



             14    area of curtailment, not out to the east of the Great



             15    Rift or not within the -- it has to be within the trim



             16    line, they should get credit for that.



             17           Q.   Okay.  So you've changed your position



             18    here, then, that IGWA had to finance all of the CREP



             19    money to get credit.



             20                You're basically now testifying, if I



             21    understand it, that as long as we're within the trim



             22    line we should get credit for the CREP program?



             23           A.   That isn't changing that position, because



             24    that doesn't specifically -- that does not answer just



             25    to CREP.
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              1           Q.   Well, this says you object to the credit



              2    for efforts related -- financed by others.  And the



              3    CREP program, all but 1.3 percent of the $258 million



              4    expended, is paid by the federal government, not by



              5    IGWA.



              6                So I'm just trying to clarify, is Rangen



              7    contending IGWA should only get 1.3 percent of the



              8    credit resulting from CREP?



              9           A.   No.



             10           Q.   Or -- are you willing to agree that IGWA



             11    gets full credit for CREP, as the Director has ordered



             12    in other cases?



             13           A.   Full credit, as long as the CREP acres are



             14    within the curtailment area.



             15           Q.   Now, let's turn to the last sentence.  It



             16    says, "Rangen also objects to the mitigation credit for



             17    IGWA for temporary or nonpermanent changes."



             18                You've been present in the courtroom during



             19    testimony provided by a number of witnesses that the



             20    conversion acres are not permanent in nature, that they



             21    may change year to year.



             22                Do you understand that?



             23           A.   Yes.



             24           Q.   And are you also aware that those that are



             25    involved in the conversion program have soft
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              1    conversions that they can choose to turn their pumps



              2    back on?  Did you hear that testimony?



              3           A.   Yes.



              4           Q.   So is it Rangen's position when it states



              5    you object to any temporary or nonpermanent changes,



              6    that Rangen is unwilling to agree to any credit for



              7    conversion acres because they are not permanent in



              8    nature as Rangen requests here?



              9           A.   If they're to get credit for those



             10    conversion acres, we would like to have an order that



             11    those conversion acres cannot be placed in -- under



             12    pumping during the time of the credit.



             13           Q.   So unless they're permanent, you're going



             14    to object to any credit for CREP, which you state here?



             15    Are you changing your mind on that?



             16           A.   For CREP or soft conversions?  I'm sorry.



             17           Q.   For conversions.  You state here that



             18    you're not going to agree to any credit for conversions



             19    unless there are permanent changes, and you wouldn't



             20    agree to any credit for recharge unless it's permanent.



             21                So does that remain Rangen's position?  Yes



             22    or no?



             23           A.   My position is that to receive the credit



             24    for that nonpumping credit, that the land should stay



             25    dry during the period of the credit.
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              1           Q.   Not permanently?



              2           A.   Not permanently, but during the time of the



              3    credit.



              4           Q.   I just wanted to clarify.  That's different



              5    than your testimony here.  Let's turn to item 2.



              6                Item 2 says that "Rangen opposes mitigation



              7    credit for water delivered to Butch Morris"; is that



              8    correct?



              9           A.   Yes.



             10           Q.   The third bullet point says, "Rangen



             11    opposes mitigation credit for the assignment of water



             12    right application 36-16976."



             13                Rangen opposes that effort; correct?



             14           A.   This one should not be a surprise to



             15    anybody at this time.



             16           Q.   I didn't ask if it was a surprise.  I



             17    wanted to clarify.



             18                It remains Rangen's position that you



             19    oppose any credit by reason of the pending Application



             20    for Permit that IGWA has?



             21           A.   Yes.



             22           Q.   Let's turn to the next page, if you would,



             23    item 4.



             24                Am I correct to assume because your counsel



             25    moved -- excuse me, because Rangen moved to dismiss the
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              1    fish replacement part of the plan that Rangen obviously



              2    opposed that?  Correct?



              3           MR. HAEMMERLE:  I'm going to object, Director.



              4    This violates your pretrial order.  There's a motion in



              5    limine in place on numbers 4 and 5.  If the Director



              6    recalls, those are not legal forms of mitigation.



              7           THE HEARING OFFICER:  Sustained.



              8                Mr. Budge, I don't see a reason --



              9           Q.   (BY MR. RANDY BUDGE):  Is it correct that



             10    Rangen still opposes any effort by IGWA to improve the



             11    diversion structure in the Curren Tunnel?



             12           A.   If there's to be cleaning in the tunnel,



             13    Rangen will do it.



             14           Q.   So your answer would be yes, you oppose any



             15    effort by IGWA to deepen the tunnel, to lower the



             16    tunnel, or to widen the tunnel, any kind of an



             17    improvement would be proposed by Rangen; correct?



             18           A.   That I would have to look at the details,



             19    and I would have to check with attorneys, our



             20    attorneys.



             21           Q.   Okay.  But so far you basically have



             22    opposed -- according to item 6, you oppose any effort



             23    not done by Rangen to clean the tunnel, to improve the



             24    tunnel, or anything of that nature; correct?



             25           A.   Well, No. 6 has to do with cleaning and
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              1    maintaining the tunnel.  It doesn't say anything about



              2    deepening the tunnel.



              3           Q.   Well, I'm asking you that question.  Does



              4    IGWA opposed -- excuse me.  Does Rangen oppose any



              5    effort by IGWA to improve Rangen's point of diversion



              6    at the Curren Tunnel which might involve deepening it,



              7    lengthening the tunnel, or widening the tunnel?



              8           A.   For those -- for deepening, lengthening, or



              9    widening the tunnel --



             10           Q.   Yes.



             11           A.   -- I would have to check with our attorneys



             12    before I would be able to answer that.



             13           Q.   So does Rangen allow its attorneys to make



             14    its decisions for you?



             15           A.   I consult with them.



             16           Q.   All right.  So you're not able to say



             17    whether or not -- you're the spokesman for Rangen, are



             18    you not?



             19           A.   Yes, I am.



             20           Q.   And you've been taking positions in



             21    opposition to every mitigation effort IGWA's proposed



             22    in this proceeding; correct?



             23           A.   No.



             24           Q.   Let me ask you specifically:  Will Rangen



             25    allow access to IGWA in order to go in and investigate
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              1    the feasibility of deepening, widening, or lengthening



              2    the Curren Tunnel?



              3           A.   For the last 24 months I have had --



              4           Q.   Let's forget about the last four months.



              5           A.   24 months.



              6           Q.   We haven't done anything in the last 24



              7    months.



              8           A.   I know.



              9           Q.   I'm asking you as of today --



             10           THE HEARING OFFICER:  Mr. Courtney, you need to



             11    answer Mr. Budge's question.



             12           THE WITNESS:  I'm sorry.  Okay.



             13           MR. RANDY BUDGE:  I'd like he asked to be



             14    responsive.



             15           Q.   I'm asking, as of today, if this Director



             16    issues an order allowing IGWA to proceed with the



             17    conceptual design of efforts that would result in the



             18    improvement of Rangen's diversion facility at the



             19    Curren Tunnel by way of widening the tunnel, deepening



             20    the tunnel, or lengthening the tunnel, will Rangen



             21    grant IGWA permission to have its consultants and



             22    engineers do that work?



             23           A.   And as I stated before, I would consult



             24    with my attorneys before I would give you that answer.



             25           Q.   So you're not willing to say "yes"?
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              1           A.   I'm not willing to answer it right now.



              2           Q.   And if the Director conceptually approves



              3    IGWA's proposal to improve the tunnel, would Rangen



              4    grant IGWA the necessary easements to perform the work



              5    if the conceptual design were approved?



              6           A.   Once again, that's hypothetically.  But I



              7    would consult with our attorneys before I would give



              8    you that answer.



              9           Q.   So today you can't give me a yes answer;



             10    correct?



             11           A.   That's correct.



             12           Q.   On that issue of access, let's go down to



             13    the next point on page 6.



             14                It says, "Rangen opposes the drilling of a



             15    horizontal well"; correct?



             16           A.   Yes.



             17           Q.   Would Rangen grant access or permission to



             18    IGWA's consultants to investigate the feasibility of a



             19    horizontal well if the Director approved it conditional



             20    upon a final design being completed?



             21           A.   On that issue, I would also consult with



             22    our attorneys before I would be able to answer that.



             23           Q.   So it's accurate to say your answer today



             24    is you would not say yes today that IGWA could have



             25    access to do any feasibility studies or design on a
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              1    horizontal well?



              2           A.   That's correct.



              3           Q.   And would your answer be the same with



              4    respect to an over-the-rim delivery plan, that Rangen



              5    would not grant IGWA access to do any of the



              6    feasibility study or engineering on its property to do



              7    an over-the-rim delivery?



              8           A.   I would check with my attorneys and would



              9    provide an answer afterwards.



             10           Q.   But as of today, IGWA (sic) would not give



             11    IGWA access for an over-the-rim delivery plan



             12    feasibility study; correct?



             13           A.   I don't have enough information to give



             14    that right now today, no.



             15           Q.   So your answer today is no, you would not



             16    grant -- IGWA would not grant permission today?



             17           MR. TJ BUDGE:  Rangen.



             18           THE WITNESS:  IGWA would not grant it?



             19           Q.   (BY MR. RANDY BUDGE):  That Rangen would



             20    not grant IGWA permission today to access its property



             21    to investigate the feasibility of an over-the-rim



             22    delivery plan, even if the Director were to



             23    conditionally approve it?



             24           A.   I would talk to our attorneys first.



             25           Q.   Okay.  And would the same answer apply with
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              1    respect to item 9, Rangen opposes any type of a



              2    pump-back system; correct?



              3           A.   Yes.



              4           Q.   And is it true that as of today Rangen



              5    would not give IGWA access temporarily to do



              6    engineering or feasibility studies on your property,



              7    even if it were conditionally approved by the Director?



              8           A.   I would consult with my attorney before I



              9    would give that answer.



             10           Q.   You're not willing to give a yes answer on



             11    that?



             12           A.   Correct.



             13           Q.   If you'd turn to the next page, 10,



             14    Rangen's answer to interrogatory No. 10.  And it also



             15    deals with the access question.



             16                If you could pull that answer up, Justin.



             17           MR. MAY:  Which one is it?



             18           Q.   (BY MR. RANDY BUDGE):  Interrogatory No. 10



             19    asks Rangen if it would agree "...to provide IGWA with



             20    access to its property to investigate, engineer,



             21    construct, and install improvements to deliver



             22    mitigation water to the Rangen Aquaculture facility,



             23    such as a horizontal or vertical well, improvements to



             24    Curren Tunnel, and over-the-rim delivery, recirculation



             25    system."
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              1                And I think you've already answered that as



              2    of today your answer would be no, but you might



              3    reconsider after you talk to your lawyers?



              4           A.   That's correct.



              5           Q.   Okay.  So on your answer to No. 10 -- and



              6    the reason I ask you this is your answer didn't really



              7    respond very directly to the question, so I need to



              8    bring it up here.  The third sentence down on -- or



              9    excuse me, the fourth -- the third sentence, which



             10    begins down on line 4, it says, "Rangen will not



             11    consider."  It says, "Rangen will not consider



             12    providing IGWA with access to its property for any



             13    other purpose."



             14                And if you look at the previous sentence,



             15    you basically said we've had some permission for



             16    investigation purposes to provide access to the



             17    research hatchery.



             18                And I think your answer there is referring



             19    to in the prior proceeding, access was provided to the



             20    research hatchery; correct?



             21           A.   Correct.



             22           Q.   But then your answer goes on and says,



             23    "Rangen will not consider providing IGWA with access to



             24    its property for any other purpose."



             25                Can you explain what you mean by that.
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              1           A.   I don't know what other purpose you have to



              2    be on the property.  And without knowing that, I'm not



              3    granting access carte blanche.  We would consider



              4    providing access, but I'm not obligated to do so.  I



              5    would consult with our attorneys before I would give



              6    that answer.



              7           Q.   So that isn't any different than the



              8    answers you already gave me.  As of today, no access



              9    for any purpose, but you might consider it later after



             10    you talk to your lawyers?



             11           A.   Correct.



             12           Q.   Mr. Courtney, I believe you provided



             13    testimony in the previous mitigation hearing,



             14    curtailment hearing, in May of 2013 about Rangen's use



             15    of the water at its facility at the head of Billingsley



             16    Creek; is that correct?



             17           A.   Yes.



             18           Q.   And I just wanted to ask you generally, has



             19    there been any significant change from your testimony



             20    back in May until today regarding the manner in which



             21    Rangen uses water at the facility?



             22           A.   We continue to raise fish.  We continue to



             23    do research.  We -- we continue to maintain the



             24    facilities.



             25           Q.   No significant change today from how you
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              1    used it then?



              2           A.   No significant change.



              3           Q.   If Rangen were not allowed to divert water



              4    from any source other than the Curren Tunnel, which



              5    would happen if the stay was lifted on the



              6    cease-and-desist order, would that have the effect of



              7    depriving Rangen of use of any and all water from the



              8    talus slope?



              9           A.   We have an application for that water right



             10    now.  We believe that we're entitled -- excuse me, we



             11    believe that we will get --



             12           Q.   I'll ask you about your application later.



             13                I think you're aware that IGWA also has an



             14    application that is prior in time in its filing date



             15    than Rangen's; correct?



             16           A.   Yes.



             17           Q.   So I'll come to that later.



             18                My question was, if the stay of the



             19    cease-and-desist order was lifted, Rangen has no right,



             20    other than the Curren Tunnel; correct?



             21           A.   As of right now, yes.



             22           Q.   That's what Rangen signed when it signed



             23    the consent order.  The consent order said Rangen had



             24    no right, other than the tunnel.  I can appreciate you



             25    may appeal that, and you don't like it, but --
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              1           A.   Yes.  We may appeal it, yes.



              2           Q.   At this point the only right would be in



              3    the Curren Tunnel; correct?



              4           A.   As I said, we may appeal it.  I'm not going



              5    to argue as far as the legal issue as far as the right.



              6           Q.   No, I'm not asking that.  I'm not asking



              7    you if you're going to appeal.



              8           A.   Okay.



              9           Q.   I'm just acknowledging you don't like it.



             10           A.   Okay.



             11           Q.   We don't like being curtailed either, under



             12    our rights.



             13           A.   We don't either.



             14           Q.   Let's go back to the question.  If the --



             15    Rangen were limited to the Curren Tunnel, about what



             16    portion of the water rights that you utilize at the



             17    Rangen facility comes from the tunnel itself?



             18           A.   Right now the tunnel is flowing somewhere



             19    between 1 and 2 cfs of water.



             20           Q.   And what's the total supply at Rangen



             21    approximately, from all water that it's currently using



             22    today?



             23           A.   12.



             24           Q.   So if 1 or 2 are coming from the tunnel and



             25    your total supply is 10 --
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              1           MR. TJ BUDGE:  12.



              2           Q.   (BY MR. RANDY BUDGE):  -- then somewhere --



              3    or total supply is 12, then you have roughly either 11



              4    or 12 -- or 10 or 11 cfs that are coming from sources



              5    other than the tunnel for which you currently have no



              6    water right; correct?



              7           A.   It's coming from other water, yes.



              8           Q.   Correct.  So what would be the change on



              9    Rangen's current operations if it was only able to use



             10    the 1 or 2 cfs coming out of the tunnel?



             11           A.   Well, we're currently repiping from the



             12    hatch house right now to bring water from it directly



             13    into the small raceways.  We've already started our



             14    trenching.



             15           Q.   You're referring to the tunnel water, the 1



             16    to 2 cfs from the tunnel?



             17           A.   Yes.



             18           Q.   It's piped directly to the hatch house;



             19    correct?



             20           A.   It's going to the hatch house.  And we are



             21    currently changing the delivery system from the hatch



             22    house to bring it over to the small raceways.



             23           Q.   Okay.  And doesn't that water from the



             24    tunnel itself, once it's piped through the hatch house,



             25    go to the small raceways anyway?
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              1           A.   The difference is the water that we're



              2    using in -- the water that we're using in the hatch



              3    house and the greenhouse, that water, once it gets used



              4    there, we're piping it over to the small raceways to



              5    utilize that water.



              6           Q.   All right.  So back to my question.



              7                You would have 1 to 2 cfs of water that you



              8    can use total in your facility?



              9           A.   Yes.



             10           Q.   And you would be deprived of the other 10



             11    or 11 cfs available.



             12                So my question is, what changes would that



             13    have upon your operation with respect to operation of



             14    your research and/or operation of your fish production



             15    activities if you're deprived of that 10 to 11



             16    second-feet that you have today?



             17           MR. HAEMMERLE:  I'm going to object to this line



             18    of questioning, Director.  Evidently Mr. Budge wants to



             19    get into some sort of beneficial-use analysis --



             20           MR. RANDY BUDGE:  That's not correct.



             21           MR. HAEMMERLE:  -- during this hearing.  And you



             22    know, we had that whole analysis at the delivery call.



             23                I don't think we should be obligated to



             24    prove our beneficial use at every single hearing after



             25    the delivery call where those things are decided.
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              1           MR. RANDY BUDGE:  Certainly not trying to



              2    relitigate that.  I'm trying to get at the issue of the



              3    material injury to Rangen that we have a mitigation



              4    plan trying to eliminate.  So we need to understand how



              5    that's affected its operation, and how our assignment



              6    of the permit, for example, could entirely eliminate



              7    any adverse effects.



              8                So once I know of what the adverse effect



              9    is, then it is relevant to our mitigation plan trying



             10    to satisfy those.



             11           THE HEARING OFFICER:  But, Mr. Budge, I think --



             12    well, I don't think.  The previous order addressed the



             13    issue of material injury.  This hearing today is not a



             14    material injury hearing.



             15           MR. RANDY BUDGE:  I agree.  I'm not asking about



             16    material injury.



             17           MR. HAEMMERLE:  He just said he is.



             18           THE HEARING OFFICER:  You just said you are.



             19           MR. RANDY BUDGE:  I said I'm not.  I'm trying to



             20    ask about what changes in its operation may have



             21    occurred.  So it relates to the mitigation plan effort



             22    that we're trying to take care of.  If Rangen -- Rangen



             23    contends that they would get no benefit and oppose our



             24    assignment of our permit to them to immediately provide



             25    them a water supply.
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              1           MR. HAEMMERLE:  Director, this hearing, as



              2    you've stated, is about the delivery of 9.1 cfs of



              3    water at steady state or the delivery of amount of



              4    water spread out over five years by direct flow.



              5    That's what you ordered them to provide in mitigation.



              6                And this hearing is about how they're going



              7    to do that.  It's not about material injury.  It's not



              8    about how our beneficial use has changed.  It's about



              9    them providing water.



             10           MR. RANDY BUDGE:  That's not right.  The Rule 43



             11    specifically says our mitigation plan must mitigate to



             12    the injury.  So I'm simply inquiring about the injury.



             13    I'm not disputing the beneficial use of water.  I'm



             14    trying to understand, and it is relevant to this



             15    proceeding, how their operations have changed by reason



             16    of the fact that they may no longer be able to use



             17    water for which they've been diverting illegally and



             18    have no right for.



             19           MR. HAEMMERLE:  We had a two-and-a-half week



             20    hearing on injury.  We argued all about it.



             21           THE HEARING OFFICER:  All right.  Based on what



             22    I heard, Mr. Budge, when I took notice of the



             23    documents, I said that I didn't understand the



             24    relevance.  I still don't understand the relevance of



             25    this line of questioning.
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              1                I'll sustain the objection.  And I want you



              2    to move on.  Thank you.



              3           Q.   (BY MR. RANDY BUDGE):  Will there be



              4    changes to your operation if you're limited to



              5    diverting water from the Curren Tunnel?



              6           A.   Yes.



              7           Q.   Can you describe those changes.



              8           MR. HAEMMERLE:  Objection.  Same objection.  I



              9    allowed him to ask one question, he answered it.  We're



             10    right back where we started.  And I'm going to keep



             11    objecting every time Mr. Budge does it.



             12           THE HEARING OFFICER:  Sustained.



             13           MR. RANDY BUDGE:  Well, Mr. Hearing Officer, I'd



             14    like to make an offer of proof to establish a record on



             15    this.  And the reason I do so is the prior order



             16    establishing material injury was all based upon the use



             17    of water at the time.  And the use of water at the time



             18    included all of the Curren Tunnel and all of the talus



             19    slope.



             20                A significant change has happened since



             21    that time.  The Director entered a ruling that they



             22    have no lawful water right to anything with the tunnel,



             23    and all diversions otherwise are illegal.  And Rangen,



             24    through its president, signed a consent order



             25    acknowledging that.
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              1                The consent order he signed says they have



              2    no water right.  So that is a relatively significant



              3    change as it relates to our mitigation plan.  They've



              4    been deprived of roughly 90 percent of their water



              5    supply.



              6                So we're being ordered to mitigate to



              7    injury to a water right that does not exist.  We have



              8    lawful water rights from pumpers that are being shut



              9    off.  They have rights that are being shut off.  Rangen



             10    has no right that it's being allowed to use, and we're



             11    trying to mitigate to a nonexistent right.



             12                And when we provide a mitigation plan with



             13    nine different alternatives to supply, Rangen finds



             14    none of them acceptable, and has objected to every one.



             15    So when we're in a mitigation plan hearing, it is



             16    certainly relevant, in my view, in our view, that we



             17    have an opportunity to inquire what has changed at



             18    Rangen if they're not able to divert water unlawfully.



             19                So I'll accept and recognize and appreciate



             20    the ruling, but I'd like to make a record of it by way



             21    of an offer of proof through this witness to simply



             22    have him describe what changes have occurred, would



             23    occur, if Rangen only can divert 1 or 2 second-feet



             24    from the Curren Tunnel.



             25                That's one more -- one or two more
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              1    questions as an offer of proof, recognizing that it's



              2    not going to be allowed.



              3           THE HEARING OFFICER:  I will hear once from you,



              4    Mr. Haemmerle.



              5                And then no response, Mr. Budge.  And then



              6    I want to take a break.  I think this is an issue --



              7           MR. HAEMMERLE:  I'll be very brief.



              8           THE HEARING OFFICER:  Okay.



              9           MR. HAEMMERLE:  It's not about how much water we



             10    can use out of the tunnel currently, which is currently



             11    flowing 1 cfs.  The Director found in the prior order



             12    that through the modeling of ESPAM-2.1 we would receive



             13    9.1 cfs.  And I think the Director considered all the



             14    things about beneficial use.



             15                So it's not about how we operate at 1.



             16    It's about how we should get 9.1 cfs of water, and we



             17    could certainly use it.  All the beneficial use has



             18    been decided.  And he wants to now limit us to 1.1 cfs



             19    because they haven't provided -- they've used our



             20    water, they've caused us injury, and now we're at



             21    1 cfs.  It's about how they're going to provide us



             22    9 cfs.  That's what this is about.



             23           THE HEARING OFFICER:  Okay.  Let's take our



             24    midmorning break.  We'll be back in 15.



             25                (Recess.)
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              1           THE HEARING OFFICER:  Back on the record.



              2                Okay.  Without further argument, I've heard



              3    enough.  I have an objection I need to address.  I also



              4    have a request for an establishment of proof.



              5                What's the term of art, Mr. Budge?  Offer



              6    of proof.  It escaped me for a minute.  And after



              7    considering both, Mr. Budge, my determination is that



              8    what you're asking for is an exploration of an issue



              9    that was determined previously in the hearing.



             10                And the material injury with respect to the



             11    water rights that describe the Curren Tunnel as a



             12    source of water, that material injury was determined in



             13    the previous proceeding.  And the obligation was



             14    established by the order issued by the Director



             15    previously at the end of January.



             16                And the line of questioning which you're



             17    attempting to pursue, in my opinion, is a reopening of



             18    that material injury question and is not an appropriate



             19    line of questioning for an offer of proof.



             20                To me, an offer of proof deals with a



             21    specific piece of evidence that you want to bring into



             22    the record, and that piece of evidence you've been



             23    denied the opportunity.  This is a reopening of an



             24    entire, in my opinion, legal theory that was



             25    appropriately addressed in the prior order.
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              1                So I'll sustain the objection, and I'll



              2    deny the request for an offer of proof and ask you to



              3    move on, Randy.



              4           MR. RANDY BUDGE:  Okay.  Thank you.



              5           THE HEARING OFFICER:  Thank you.



              6           Q.   (BY MR. RANDY BUDGE):  Mr. Courtney, would



              7    you agree that activities within the trim line which



              8    reduce the amount of water pumped from the aquifer



              9    would be a benefit to Rangen by increasing the



             10    discharges from the springs operated by Rangen at the



             11    head of Billingsley Creek?



             12           A.   Would you -- I missed the very first part



             13    of that.  I'm sorry.



             14           Q.   Yeah.  Would you agree that reducing



             15    pumping from the aquifer within the trim line provides



             16    a benefit to Rangen's facility at Billingsley Creek?



             17           A.   Yes.



             18           Q.   Would you also agree that activities which



             19    recharge the aquifer within the trim line provide a



             20    benefit to Rangen's facility?



             21           A.   Yes.



             22           Q.   And with respect to the conversion program,



             23    would you admit that shutting down groundwater pumping



             24    for those that participate in the conversion program



             25    within the trim line provide a benefit to Rangen?
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              1           A.   Yes.



              2           Q.   Would you also admit that when those users



              3    who convert, shut down their pumpers and start



              4    converting to surface water, that that delivery of



              5    surface water also provides a benefit in the way of



              6    recharge to the aquifer?



              7           A.   Incidental, yes.



              8           Q.   Would you also agree that the model which



              9    Rangen advocated be used to curtail groundwater pumpers



             10    should also be used to determine the benefit to Rangen



             11    from conversions and CREP and recharge?



             12           A.   Yes.



             13           Q.   Is it accurate to say that Rangen has not



             14    contributed any of the costs associated with the



             15    recharge or conversion or CREP efforts within the trim



             16    line?



             17           A.   No.



             18           Q.   It's not accurate or, no, you didn't



             19    contribute?



             20           A.   No, it's not accurate.



             21           Q.   Okay.  Did Rangen fund any of the costs



             22    associated with the CREP program?



             23           A.   Not directly.  But Rangen has allowed me to



             24    be on the board of the Lower Snake River Aquifer



             25    Recharge District, and has paid my salary during those
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              1    meetings for that board.



              2           Q.   Okay.



              3           A.   And I've also been allowed to participate



              4    in the Technical Advisory Committee for the



              5    establishment of CREP.



              6           Q.   Okay.  Let me rephrase my question.  I



              7    wasn't asking about what Rangen pays you to do or what



              8    you may participate in.



              9                My question was, does Rangen contribute



             10    financially to any of the costs associated with the



             11    CREP program?



             12           A.   No.



             13           Q.   Is it true that Rangen has not paid any



             14    costs associated with the conversion of



             15    groundwater-irrigated land to surface-water irrigated



             16    water or the delivery of water to those lands within



             17    the trim line?



             18           A.   True.



             19           Q.   Is it also true that Rangen has not made



             20    any contributions to the managed recharge programs



             21    implemented by the State of Idaho?



             22           A.   Other than for our staff's contributions



             23    when working on those projects.



             24           Q.   Okay.  My question wasn't labor.



             25                Was any financial contributions?
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              1           A.   No.



              2           Q.   Now, turning your attention, if you would,



              3    to the Sandy Pipeline.



              4                I think you're familiar with the



              5    construction of the pipeline?



              6           A.   Somewhat.



              7           Q.   Okay.  Could we have you, please,



              8    Mr. Courtney, turn to Exhibit 1050.



              9                And maybe you could bring that up.



             10                I believe it's correct, isn't it,



             11    Mr. Courtney, that Rangen made an application to obtain



             12    some financial assistance to participate in the



             13    delivery of some water through the Sandy Pipeline to



             14    the Candy pasture?  That application being



             15    Exhibit 1050.



             16           A.   Yes.



             17           Q.   Do you recognize that as the application?



             18           A.   Yes.



             19           Q.   And I believe that's signed by you, is that



             20    correct, on page 1?



             21           A.   Correct.



             22           MR. RANDY BUDGE:  We'd offer Exhibit 1050.



             23           MR. HAEMMERLE:  No objection.



             24           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             25           MR. LEMMON:  No objection.
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              1           THE HEARING OFFICER:  The document marked as



              2    Exhibit 1050 is received into evidence.



              3           MR. BAXTER:  Just as a side note, Director, I



              4    notice it was already stipulated to by the parties.



              5           THE HEARING OFFICER:  Okay.  Must have already



              6    been in.



              7           MR. MAY:  Not surprised.



              8           Q.   (BY MR. RANDY BUDGE):  If you'd turn to



              9    page 1 of Exhibit 1050, the application, Mr. Courtney,



             10    down in the middle there's a section called "Brief



             11    project description."



             12                Do you find that?



             13           A.   Yes.



             14           Q.   And it states there the brief project



             15    description is, quote, "To enable all irrigation water



             16    from rights 36-134A and 36-135B to be drawn from the



             17    Sandy Pipeline instead of the occasional diversions



             18    from the Curren Tunnel."



             19           A.   Yes.



             20           Q.   So at the time would it be accurate to say



             21    that this was an effort by Rangen that would enable



             22    water from the Curren Tunnel that might otherwise be



             23    diverted to these rights to be available to Rangen?



             24           A.   Yes.



             25           Q.   And is that use of the Sandy Pipeline to --
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              1    an effort by Rangen to augment its flows ahead of



              2    Billingsley Creek?



              3           A.   Yes.



              4           Q.   And was that pipe that was proposed to be



              5    constructed pursuant to this grant application, did



              6    that ever get instituted?



              7           A.   No, it did not.



              8           Q.   Was the application not granted?



              9           A.   No, the application was granted.



             10           Q.   It was granted?



             11           A.   Yes.



             12           Q.   But never got constructed?



             13           A.   Correct.



             14           Q.   Did Rangen ever seek to obtain a water



             15    right to use wastewater from the North Side Canal



             16    Company system, to your knowledge?



             17           A.   Not to my knowledge, no.



             18           Q.   Could we turn, please, to Exhibit 1014.



             19                Do you recognize this as the 2004 Eastern



             20    Snake Plain Aquifer Mitigation, Recovery and



             21    Restoration Agreement?



             22           A.   Yes.



             23           Q.   And I believe from the signature page, in



             24    addition to the governor and the senate and the house



             25    and other spring users, it was signed by Rangen through
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              1    its attorney, Mr. May?



              2           A.   Yes.



              3           Q.   If you'd turn to page 5 of that agreement,



              4    you will note it contains a listing of various



              5    groundwater commitments.  And if you'd turn down to



              6    paragraph 4(e)(2) and (3).



              7                Do you have that available?



              8           A.   Yes.



              9           Q.   4(e)(2) and (3) indicate that among the



             10    groundwater user commitments would be to use best



             11    efforts to convey North Side Canal Company operational



             12    spills to the Sandy project into the Sandy Pipeline.



             13                Though it would be accurate to say that



             14    Rangen had actual knowledge since 2004 that the North



             15    Side Canal Company wastewater was going to be used by



             16    the groundwater users to supply water via the Sandy



             17    Pipeline?



             18           A.   It says, "use the best efforts to convey



             19    the operational spills."  Other than that, I don't know



             20    past this if it was done or not because this was for a



             21    one-year term.



             22           Q.   Okay.  Let me rephrase the question.



             23                So by reason of this agreement signed by



             24    Rangen and this language I pointed you out to, wouldn't



             25    it be accurate to say that Rangen knew in 2004 that the
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              1    groundwater users were going to start conveying



              2    wastewater from the Sandy Pipe -- through the Sandy



              3    Pipeline, wastewater from North Side Canal Company?



              4           A.   It doesn't say wastewater for the



              5    groundwater.  It says for North Side Canal Company to



              6    convey.  So I don't know what the difference is as far



              7    as who owns the water.



              8           Q.   Let me rephrase the question.



              9                Did Rangen know, since it signed the



             10    agreement in 2004, that wastewater was going to be



             11    conveyed down the Sandy Pipeline by the groundwater



             12    users?



             13           A.   Yes.



             14           Q.   And is it true that from the time 2004 on



             15    Rangen was aware that the groundwater users were



             16    putting wastewater down the Sandy Pipeline to supply



             17    irrigation water to the Morris, the Candy, and the



             18    Musser rights operated by Mr. Morris, according to his



             19    testimony?



             20           A.   No.  I didn't know the groundwater users



             21    were doing that.



             22           Q.   Okay.  You're not aware that there's been



             23    water delivered to Mr. Morris from 2004 on?



             24           A.   I was aware of that.



             25           Q.   Okay.
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              1           A.   I didn't know who owns the water.



              2           Q.   Okay.  You're aware that the wastewater



              3    from the canal system, North Side Canal, has been



              4    coming down the Sandy Pipeline to supply irrigation



              5    rights ever since 2004; right?



              6           A.   Yes.



              7           Q.   And is it true that from that period 2004



              8    until 2014 in this proceeding Rangen never objected to



              9    that delivery of wastewater down the Sandy Pipeline on



             10    the basis that it did not have a water right?



             11           MR. HAEMMERLE:  I'm going to object to the



             12    relevance of the question.  I don't know what relevance



             13    it has, whether someone has knowledge of whether



             14    there's a water right associated or not.  I think Idaho



             15    water law is clear, you need a water right to use



             16    water.



             17           THE HEARING OFFICER:  Overruled.



             18                Mr. Courtney, please answer the question,



             19    if you remember it.



             20           THE WITNESS:  Can you read it back for me?



             21           Q.   (BY MR. RANDY BUDGE):  Do you want me to



             22    rephrase it?



             23           A.   Or just repeat it back.



             24           Q.   Okay.  I think my question was simply,



             25    during the period 2004 until Rangen objected in this
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              1    case, at no time in that period did Rangen object to



              2    the delivery of wastewater down the Sandy Pipeline on



              3    the basis that there wasn't a water right to use the



              4    wastewater?



              5           A.   I wasn't aware that there wasn't one.  So



              6    no, I did not object.



              7           Q.   So this proceeding in 2014 is the first



              8    time Rangen has objected to the lack of a water right



              9    to use wastewater?



             10           A.   It's the first that I've known about it,



             11    yes.



             12           Q.   I'm turning your attention to the



             13    groundwater users' proposal to assign water right



             14    permit 36-16976 to Rangen.



             15                And I believe you're aware that that



             16    proposed assignment would enable Rangen to divert and



             17    use water from the talus slope for which it has no



             18    right?



             19           A.   Propose, yes.



             20           Q.   And would you agree that if Rangen had no



             21    right to use the water from the talus slope, the



             22    assignment by the Groundwater Districts of their right



             23    could be a means of allowing Rangen to resume that use?



             24           A.   If that was the only option available, yes.



             25           Q.   If the Director ordered that, you'd
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              1    recognize that would be the effect of it?



              2           A.   If that was the only offer available, yes.



              3           Q.   And is it true that the only party that has



              4    objected to the Application for Permit of the



              5    groundwater users is Rangen itself?



              6           A.   Not to my knowledge, no.



              7           Q.   Who else has objected?



              8           A.   I believe that the watermaster did not



              9    support it.



             10           Q.   The watermaster didn't file an objection.



             11                But do you know of any party that did file



             12    an objection, other than Rangen?



             13           A.   Yeah, I'm not aware.  I'm sorry.



             14           Q.   Okay.  IGWA's mitigation plan 6 proposed



             15    improvements to the Curren Tunnel.  And I believe



             16    you've been present during some of the testimony on



             17    that issue.



             18                Has Rangen ever investigated the



             19    feasibility of improving its diversion in the Curren



             20    Tunnel by either deepening the structures there, the



             21    pipes, or lengthening them or widening the tunnel?



             22           A.   Yes.



             23           Q.   And was that the SPF investigation?



             24           A.   Yes.



             25           Q.   And SPF were the engineers that were hired
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              1    for that purpose?



              2           A.   Yes.



              3           Q.   And I believe that -- without going into



              4    the details of that exhibit, I believe the SPF report



              5    indicated that it would be a feasible means of



              6    improving the water supply worth further investigating.



              7                Do you recall that?



              8           A.   I believe it said it was a possible.



              9           Q.   And Rangen chose not to pursue any of those



             10    improvements; correct?



             11           A.   Well, there were too many risks involved



             12    from our standpoint.



             13           Q.   Okay.  I didn't ask you why.



             14                I think my question was, isn't it true that



             15    Rangen chose not to pursue any further investigation or



             16    the construction of any of these improvements to its



             17    diversion mechanism?



             18           A.   Yes.



             19           Q.   IGWA also had proposed in its plan a new



             20    horizontal well, a vertical well, and an over-the-rim



             21    system.



             22                Do you recall those proposals?



             23           A.   Yes.



             24           Q.   And those were all things that Rangen



             25    objected to.
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              1                Would you admit, Mr. Courtney, that the



              2    Eastern Snake Plain Aquifer is the source of water



              3    flowing in the Curren Tunnel and the talus slope used



              4    by Rangen?



              5           A.   Yes.



              6           Q.   And do you have -- is it true that Rangen



              7    has no reason to dispute that the Eastern Snake Plain



              8    Aquifer would also be the same source of water that



              9    would be used by the over-the-rim plan proposed by



             10    IGWA?



             11           A.   No reason to dispute it, no.



             12           Q.   You'd have no reason to dispute it would be



             13    the same source of water for any vertical or horizontal



             14    well to supply an alternate supply of water to Rangen?



             15           A.   Correct.



             16           Q.   Is it true that Rangen has no reason to



             17    believe that the water temperature varies from any of



             18    these potential means of accessing the aquifer, whether



             19    it be by the over-the-rim plan, the vertical well, or



             20    horizontal well?



             21           A.   I don't know.



             22           Q.   Is it true that Rangen has no evidence to



             23    believe that the water quality would be different from



             24    any of these other proposed alternatives made by IGWA



             25    than from the water quality you presently utilize
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              1    coming from the tunnel and the talus slope?



              2           A.   I don't know.



              3           Q.   You don't have any evidence to suggest



              4    there's a water quality or temperature problem with any



              5    of these proposals?



              6           A.   I don't have, no.



              7           Q.   I asked you some questions about the SPF



              8    memorandum, Exhibit 1060.  Would you turn to that,



              9    please.  If you'd turn to page 7, please, if you would,



             10    of Exhibit 1060.  And that contains a paragraph



             11    concerning the recommendations for a grant application.



             12                And it states there -- this is Rangen's



             13    engineer states, quote, "Based on our initial review of



             14    these alternatives, it's our opinion that a horizontal



             15    well near the Curren Tunnel has the greatest potential



             16    for providing substantially enhanced flows to the



             17    Rangen facility."



             18                Is it true, Mr. Courtney, that Rangen



             19    apparently wanted to proceed forward with that



             20    recommendation at the time?



             21           A.   Let me see which one this one pertains to.



             22           MR. RANDY BUDGE:  I apologize if I got ahead of



             23    you on that, Justin.



             24           MR. MAY:  Which one are you on?



             25           MR. RANDY BUDGE:  Maybe you could pull up page 7
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              1    and highlight the second sentence under the --



              2           MR. MAY:  Is this 1060, page 7?



              3           MR. RANDY BUDGE:  Under the middle section



              4    "Recommendations for grant applications," highlight



              5    those first four or five lines of --



              6           MR. MAY:  Right here?



              7           MR. RANDY BUDGE:  Yeah, right there.



              8           MR. MAY:  Just like that?



              9           MR. RANDY BUDGE:  That's good.  Thanks.



             10           THE WITNESS:  This is on the horizontal well?



             11           Q.   (BY MR. RANDY BUDGE):  I think it's -- it's



             12    on page 7 that's highlighted here, the second sentence.



             13    It might be easier to get to.  It says, "Based on our



             14    initial review" -- this is Rangen's engineer, SPF.



             15    "Based on our initial review of these alternatives, it



             16    is our opinion that a horizontal well near the Curren



             17    Tunnel has the greatest potential for providing



             18    substantially enhanced flows to the Rangen facility."



             19           A.   That's what it says, correct.



             20           Q.   So my question was, based on this



             21    recommendation, at the time Rangen accepted the



             22    recommendation and started to move forward to



             23    investigate the feasibility of a horizontal well;



             24    correct?



             25           A.   We were looking at a lot of options at that
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              1    time.



              2           Q.   And that's one of them that you



              3    specifically requested a grant for; correct?



              4           A.   Correct.



              5           Q.   And Exhibit 1061 would be the application



              6    that was submitted to investigate the facility of a



              7    horizontal well; correct?



              8           A.   Yes.



              9           MR. RANDY BUDGE:  We'd offer Exhibit 1061, the



             10    application.



             11           MR. HAEMMERLE:  No objection.



             12           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             13           MR. LEMMON:  No objection.



             14           MR. HAEMMERLE:  I think it's in already anyway.



             15           THE HEARING OFFICER:  It is?



             16           MR. BAXTER:  My records show that it was



             17    admitted yesterday afternoon.



             18           THE HEARING OFFICER:  Okay.  Document marked as



             19    Exhibit 1061 has already been received into evidence.



             20           Q.   (BY MR. RANDY BUDGE):  Would you agree,



             21    Mr. Courtney, that if IGWA agreed to pay the cost of



             22    the feasibility study on a horizontal well that Rangen



             23    would not be out anything, whether it proved to be



             24    feasible or not?



             25           A.   For just the feasibility of it, yes, I
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              1    would agree to that.



              2           Q.   Would you also agree that to the extent a



              3    horizontal well proved to be feasible and was actually



              4    constructed by IGWA at its expense and improved the



              5    water supply at Rangen, that that would be an effective



              6    mitigation alternative for which IGWA should receive



              7    credit?



              8           A.   I would have a few concerns as to the



              9    potential risk as far as liability if it causes damage.



             10           Q.   I wasn't asking about risk or liability.



             11                I'm just saying if the Director



             12    conditionally approved it, subject to final



             13    engineering, if the engineering occurred, if it was



             14    constructed, if it resulted in more water coming out of



             15    the Curren Tunnel, would you agree that provides a



             16    benefit to Rangen for which the groundwater users



             17    should receive a credit against their mitigation



             18    obligation?



             19           A.   Depending upon it meeting other criteria.



             20           Q.   That was part of my question.  Assuming it



             21    met all of the conditions of the Director and was



             22    approved by the Director, engineered and constructed in



             23    accordance with those conditions and improved the water



             24    supply, would you agree that that would be a benefit to



             25    Rangen to have more water coming out of the Curren
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              1    Tunnel?



              2           A.   As long as we were not at risk for any



              3    damages to other users, yes.



              4           Q.   And if IGWA were to indemnify and hold



              5    harmless Rangen from any risks or damage by way of an



              6    insurance policy or otherwise, would you agree that



              7    would mitigate these risks you're worried about?



              8           A.   Possibly, yes.



              9           Q.   I believe you were present during some



             10    testimony by Dr. Brendecke that a pump-back from



             11    Billingsley Creek could rather easily be constructed to



             12    provide additional water supply to Rangen.



             13                Has Rangen ever investigated the use of a



             14    pump-back at this hatchery or any other facilities?



             15           A.   Yes.



             16           Q.   And explain that to me.  Where?  At this



             17    facility?



             18           A.   At this facility.



             19           Q.   And was that work done by Dr. Brendecke?



             20           A.   No.



             21           Q.   Or excuse me.  By Dr. Brockway?



             22           A.   No.



             23           Q.   Who was that work done by?



             24           A.   I don't recall.



             25           Q.   Let me sum this up and see if -- on that
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              1    report that you -- or excuse me, on that investigation



              2    that you had somebody else do on a pump-back, do you



              3    know who did that?



              4           A.   I don't remember, because I believe that



              5    happened in the early 1990s.  And at that time I was



              6    controller for the company, not the vice president.



              7           Q.   Let me try to sum up what I understand IGWA



              8    wants -- or excuse me, what I understand Rangen opposes



              9    in this proceeding.



             10                If my understanding is correct, obviously



             11    IGWA -- or excuse me, Rangen obtained dismissals of the



             12    proposals for reimbursement of lost profits or



             13    replacement fish, and doesn't want that.



             14                Rangen does not want any credits for CREP



             15    or conversions or recharge unless they are fully funded



             16    by the groundwater users and permanent; correct?



             17           A.   No, that's not correct.



             18           Q.   Okay.  You're now willing to accept credits



             19    from those activities, even if they're not permanent or



             20    fully funded?



             21           A.   You said -- you included the CREP in there.



             22    I know that CREP is not fully funded.



             23           Q.   So CREP's okay?



             24           A.   Yes.



             25           Q.   But what about conversions?  You agree that
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              1    there should be credit for conversions within the trim



              2    line?



              3           A.   Yes.



              4           Q.   And you now agree that there should be



              5    credit for recharge within the trim line?



              6           A.   If the water is from IGWA, yes.



              7           Q.   Is it true my understanding's correct that



              8    you opposed any assignment of IGWA's water right permit



              9    36-16976?  Correct?



             10           A.   Correct.



             11           Q.   And Rangen opposes any credit for the Sandy



             12    Pipeline deliveries of irrigation water in exchange for



             13    the prior irrigation rights being diverted from the



             14    Curren Tunnel?



             15           A.   No, we don't oppose any rights that are



             16    within the criteria being in priority that are actually



             17    beneficial water to Rangen.



             18           Q.   Isn't it true, according to your objection,



             19    you stated that you oppose any credit for water



             20    delivered to Butch Morris.  Are you changing your



             21    testimony on that?



             22           A.   As long as it -- excuse me.  Where is my --



             23    what exhibit are you looking at?  I'm sorry.



             24           Q.   Okay.  Well, I asked you earlier about your



             25    answers to interrogatories.  And item 2 I asked you
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              1    about the delivery of water through the Sandy Pipeline



              2    to Butch Morris or others for irrigation purposes.  And



              3    it says there, "Rangen opposes mitigation credit for



              4    water delivered to Butch Morris or others as



              5    replacement for water at the Martin-Curren Tunnel."



              6                So is my understanding correct Rangen is



              7    opposing any mitigation credit to IGWA for deliveries



              8    to the Sandy Pipeline of irrigation water to Morris and



              9    others?



             10           A.   If those water rights are in priority, and



             11    that would include the other water rights for domestic



             12    use and it's not in excess of the amount of the tunnel



             13    and -- I mean there's a lot of criteria for those water



             14    rights to be allowed for credits.



             15           Q.   Well, without getting into a water right



             16    issue, are you qualifying your answer?  Up until now



             17    we've understood you opposed any credit from Sandy



             18    Pipeline.  Are you now testifying, Mr. Courtney, that



             19    under certain circumstances if those water rights are



             20    in the Curren Tunnel that are prior to Rangen in



             21    priority and we replace them with water through the



             22    Sandy Pipeline, that's agreeable to have a credit?



             23           A.   If they meet the criteria, yes.



             24           Q.   Rangen's criteria.  Rangen's criteria, or



             25    the Department's criteria?
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              1           A.   The Department's criteria.



              2           Q.   You were here during testimony from the



              3    watermaster Frank Erwin, were you not?



              4           A.   Yes.



              5           Q.   And did you hear his testimony that senior



              6    water rights on Billingsley Creek and the Curren Ditch



              7    to date have never been used to call out any of the



              8    irrigation rights in the Curren Tunnel?



              9           A.   Yes.



             10           Q.   And so up to date, that exchange through



             11    the Sandy Pipeline has always provided water that



             12    benefited Rangen; correct?



             13           A.   Not in total, no.



             14           Q.   So you disagree with the testimony of the



             15    watermaster that the rights have never been curtailed,



             16    irrigation rights in the Curren Tunnel have never been



             17    curtailed?



             18           A.   No.  I'm disagreeing -- in your



             19    application -- or in your proposal was for 6.05



             20    credits, 6.05 cfs of credits.  I disagree with the



             21    6.05.



             22           Q.   Rangen -- is my understanding correct that



             23    Rangen opposes any type of a pump-back facility as



             24    proposed by IGWA?



             25           A.   I'm against a conceptual one where I
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              1    haven't been given enough information to make a



              2    determination on it.



              3           Q.   And is my understanding correct that IGWA



              4    also opposes -- or Rangen also opposes any efforts by



              5    IGWA to improve Rangen's diversion facilities in the



              6    Curren Tunnel by widening the tunnel, deepening the



              7    tunnel, or lengthening the tunnel?



              8           A.   Based upon the proposal that is incomplete,



              9    I don't have enough information to make that



             10    determination.



             11           Q.   Is it true that Rangen also opposes any



             12    horizontal well?



             13           A.   Based upon the level of information that's



             14    provided in the mitigation plan, there's not enough



             15    information for me to make a determination.



             16           Q.   Is my understanding correct that IGWA



             17    opposes -- excuse me, that Rangen opposes any



             18    over-the-rim delivery plan or any vertical well?



             19           A.   For the same reason, because of the lack of



             20    information in the submitted plan, there's not enough



             21    information for me to make a determination at this



             22    time.



             23           Q.   And you're not sure whether you would give



             24    IGWA access for any engineering purposes unless you



             25    first get the okay from your lawyers; correct?
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              1           A.   I think what I stated was accurate on our



              2    answer, is that reasonable access for investigation



              3    would be considered.



              4           Q.   Would it be accurate to say that the only



              5    thing that Rangen will agree to without condition or



              6    equivocation would be curtailment of the groundwater



              7    pumpers that are junior in the 150,000-acre curtailment



              8    area?



              9           A.   No, that is not accurate.



             10           Q.   Okay.



             11           A.   Under 1A through 1C, we had agreed to the



             12    calculation by the Department for the 1.7 cfs at steady



             13    state for those items that fall within the criteria



             14    and --



             15           Q.   So is it true, Mr. Rangen, or Mr. --



             16    Rangen's primary position is that they desire to have



             17    groundwater pumpers curtailed within the trim line?



             18           A.   No.  We desire to have the groundwaters



             19    comply with the order and provide us 9.1 cfs of water



             20    through steady state or 9.1 cfs of direct delivery.



             21           Q.   But with the exception of the CREP,



             22    conversion, recharge, Rangen opposes any effort to have



             23    water delivered other than curtailment; correct?



             24           A.   I didn't say I opposed every effort.  I



             25    want results.  I don't want proposals that don't

                                                                 636





              1    provide results.  I want results.



              2           Q.   Can you understand from the perspective of



              3    our clients, the groundwater pumpers, that they feel



              4    it's a little bit disingenuous on behalf of Rangen to



              5    on one hand say "We are short of water.  You need to



              6    provide us water," and yet come into this proceeding



              7    and oppose, in some fashion or another, almost every



              8    effort IGWA has proposed to get water to Rangen?



              9           MR. HAEMMERLE:  Object to that as being asked



             10    and answered.  I think he's gone over every single



             11    proposal and stated why specifically he opposes those



             12    things.



             13           THE HEARING OFFICER:  Overruled.



             14           THE WITNESS:  Rangen is currently materially



             15    injured by junior groundwater pumping today.  We are



             16    curtailed today.



             17           Q.   (BY MR. RANDY BUDGE):  Excuse me.  Excuse



             18    me.  I apologize for interrupting, but you can answer



             19    questions from your attorney if you want.



             20                But the question I had is whether you can



             21    understand why our groundwater pumpers, who do have



             22    rights that are subject to being curtailed, feel that



             23    it is disingenuous for Rangen on one hand to say "We're



             24    short of water.  Curtail groundwater pumpers," but when



             25    the pumpers come forward and make multiple alternatives
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              1    to Rangen to supply it water, that none are acceptable



              2    to Rangen, except for on certain conditions --



              3           A.   No, the mitigation --



              4           Q.   -- excepting the CREP diversion?  I think



              5    that's a "yes" or "no" answer.  Can you understand why



              6    our pumpers feel it's disingenuous?



              7           A.   No.



              8           Q.   You don't understand that?



              9           A.   No.  The plan is not specific enough to



             10    allow me to make a determination.



             11           Q.   Well, one final area that I need to ask you



             12    about, Mr. Courtney.



             13                Up until your testimony today, everything



             14    we had from Rangen reflected its opposition to



             15    everything IGWA's proposed.  Rangen has filed two



             16    different objections that are in the record, Rangen



             17    files discovery responses objecting to virtually



             18    everything, and now you've come forward and seem to be



             19    saying that if things were engineered and designed



             20    okay, it may be okay.



             21           A.   It may be.  The plan that's presented does



             22    not provide enough information to make a determination



             23    to whether or not it will deliver 9.1 cfs of water to



             24    the Rangen facility.



             25           Q.   And do you think it would be practical or
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              1    reasonable from the date the order was issued by the



              2    Director on January 19th of 2014 curtailing groundwater



              3    pumpers for the first time, recognizing that the call



              4    from Rangen has been futile from 2004 until 2014, do



              5    you think it would be reasonable for the groundwater



              6    users to go out and spend the types of money to do



              7    engineering studies and feasibility studies on Rangen's



              8    property that you won't give us access to in



              9    anticipation that some order would be issued



             10    January 19th of 2014?  Is that reasonable to spend



             11    money in anticipation to an obligation?



             12           MR. HAEMMERLE:  I'm going to object to the



             13    question on relevance grounds.  There's an order out



             14    that IGWA is to provide us water.  And that's their



             15    obligation.  So there's no reasonable factor involved.



             16           THE HEARING OFFICER:  Sustained.



             17           Q.   (BY MR. RANDY BUDGE):  Would it be



             18    reasonable, Mr. Courtney, to expect IGWA could get the



             19    engineering studies done, the complete, final



             20    engineering on feasibility and design to construct any



             21    of these proposals requiring infrastructure from the



             22    period the order was issued, January 19th, until ten



             23    days ago when we were required to disclose all of our



             24    exhibits?



             25           MR. HAEMMERLE:  Objection.  The compound nature
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              1    of the question.  I object on my prior ground of



              2    relevance.  But I don't want to impede the proceeding,



              3    Director, so...



              4           THE HEARING OFFICER:  Overruled.  Mr. Courtney



              5    can venture an answer.



              6           THE WITNESS:  Would you restate it, please.



              7           Q.   (BY MR. RANDY BUDGE):  I mean you've been



              8    involved in construction works for Rangen, have you



              9    not?



             10           A.   Yes.



             11           Q.   You've dealt with engineers, I suppose?



             12           A.   Yes.



             13           Q.   And you hired SPF to do some feasibility



             14    work for you?



             15           A.   Yes.



             16           Q.   How long did it take SPF from the time you



             17    hired them to get the study out to Rangen?



             18           A.   A couple months.



             19           Q.   Okay.  And so that was simply a feasibility



             20    study; correct?



             21           A.   Correct.



             22           Q.   So do you think it is at all feasible and



             23    reasonable, as Rangen contends, that IGWA should be in



             24    a period of approximately 30 days from the time the



             25    curtailment order was issued to be able to go out and
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              1    do the feasibility studies, the design, and have final



              2    engineering ready by this hearing date to satisfy



              3    Rangen's objections that's not sufficiently detailed?



              4           MR. HAEMMERLE:  Objection.  Asked and answered.



              5    That's been asked and answered now three times.  And he



              6    answered the question.



              7                Now, we have an hour and 20 minutes to get



              8    our one and only witness on the stand.  And I think



              9    that Mr. Budge is just quibbling on nonsense at this



             10    point in time to prevent us from putting our last



             11    witness on.  So that's been asked and answered three



             12    separate times.



             13           MR. RANDY BUDGE:  I don't think I've ever got an



             14    answer to that question.



             15           MR. HAEMMERLE:  He answered it.



             16           THE HEARING OFFICER:  Overruled.



             17           Q.   (BY MR. RANDY BUDGE):  Go ahead and answer,



             18    please.



             19           A.   The Director's order asked for a mitigation



             20    plan.  And the mitigation plan needs to provide the



             21    information with enough detail that the Director can



             22    make an answer.  So it's up for the Director to make



             23    that determination, not me.



             24           Q.   I'd just like an answer to the question.



             25                Based on your experience, is it reasonable
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              1    to expect a complete and detailed engineering report be



              2    prepared by this hearing when the first time you knew



              3    you had to have a mitigation plan was January 19th?



              4    That's a yes-or-no answer.



              5           A.   You could have started this process back in



              6    December of 2011.



              7           Q.   So is your answer yes or no?  My question



              8    was, is it reasonable if you started on January 19th to



              9    expect to have final engineering plans, which Rangen is



             10    requesting by this hearing?



             11           MR. HAEMMERLE:  Director, I objected previously



             12    five questions ago on the term "reasonable," and you



             13    sustained my objection.  And he just keeps doing it.



             14           MR. RANDY BUDGE:  You keep objecting to the



             15    questions that are --



             16           THE HEARING OFFICER:  Mr. Courtney can answer



             17    the question instead of being evasive, and I think it



             18    is a yes or no answer, and we can move on.



             19                Mr. Courtney, will you please attempt to



             20    answer the question.



             21           THE WITNESS:  I don't know if it's reasonable or



             22    not.



             23           MR. RANDY BUDGE:  Thank you.



             24                No further questions.



             25           THE HEARING OFFICER:  Okay.  Examination,

                                                                 642





              1    Mr. Haemmerle?



              2           MR. HAEMMERLE:  Justin, if you could pull up



              3    Exhibit 2042.  And that's the last page.



              4



              5                       CROSS-EXAMINATION



              6    BY MR. HAEMMERLE:



              7           Q.   Mr. Courtney, you've examined and had an



              8    opportunity to review the Director's final order on



              9    curtailment proceedings or Rangen's water call;



             10    correct?



             11           A.   Yes.



             12           Q.   And you understand that IGWA is to provide



             13    Rangen 9.1 cfs at steady state or 9.1 of direct flow;



             14    correct?



             15           A.   Correct.



             16           Q.   IGWA's obligation is to provide Rangen



             17    water; correct?



             18           A.   Correct.



             19           Q.   A specific amount?



             20           A.   Correct.



             21           Q.   All right.  Now, after the curtailment



             22    order was issued, IGWA filed a mitigation plan;



             23    correct?



             24           A.   Correct.



             25           Q.   If we can pull up Exhibit 2020.
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              1                Mr. Courtney, we have placed up on the



              2    screen Exhibit 2020.



              3                Do you recognize that document?



              4           A.   Yes.



              5           Q.   Okay.  This is in fact the mitigation plan



              6    filed by IGWA?



              7           A.   Yes.



              8           Q.   Generally speaking, are there any specifics



              9    in the mitigation plan, for example, telling you how



             10    much water would be provided to Rangen under, say,



             11    No. 6?



             12           MR. RANDY BUDGE:  Counsel, excuse me for



             13    interrupting, but just as a point of clarity,



             14    Exhibit 2020 is not in evidence, but it is the same as



             15    Exhibit 1000.



             16           MR. HAEMMERLE:  I appreciate that.



             17           MR. RANDY BUDGE:  Just for the record.



             18           MR. HAEMMERLE:  Yeah.  I'll offer Exhibit 2020.



             19           THE HEARING OFFICER:  Mr. Budge?



             20           MR. RANDY BUDGE:  No objection.



             21           THE HEARING OFFICER:  Mr. Lemmon?



             22           MR. LEMMON:  No objection.



             23           MR. RANDY BUDGE:  Just with the notation for the



             24    record it's the same as Exhibit 1000.



             25           THE HEARING OFFICER:  Okay.
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              1           Q.   (BY MR. HAEMMERLE):  Now, Mr. Courtney,



              2    subsequent --



              3           THE HEARING OFFICER:  It's received into



              4    evidence.



              5                (Exhibit 2020 received.)



              6           Q.   (BY MR. HAEMMERLE):  -- to the mitigation



              7    call, you have attended various depositions on this



              8    mitigation plan; is that correct?



              9           A.   Yes.



             10           Q.   You've had a chance to review the discovery



             11    response from IGWA; correct?



             12           A.   Yes.



             13           Q.   We'll just walk through these individually.



             14                To date, do you have any concrete idea how



             15    IGWA is going to make improvements to the Martin-Curren



             16    Tunnel to provide Rangen water?



             17           A.   No.



             18           Q.   Has anyone told you, have you discerned



             19    from any of the testimony or discovery or proceedings



             20    how much water would be provided to Rangen under No. 6,



             21    "Improvements to the Martin-Curren Tunnel"?



             22           A.   No.



             23           Q.   Let's go on to No. 7.  Mr. Courtney, No. 7



             24    is a horizontal well.



             25                Do you see that?
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              1           A.   Yes.



              2           Q.   After all of the proceedings that you



              3    described that you've attended to, reviewed, do you



              4    have any idea how much water would be provided to



              5    Rangen for a horizontal well?



              6           A.   No.



              7           Q.   Let's go on to No. 8.



              8                Now, Mr. Courtney, No. 8 is a proposal for



              9    vertical wells or something called over-the-rim.



             10                Do you see that?



             11           A.   Yes.



             12           Q.   After attending all the proceedings,



             13    reviewing all the discovery, do you have any idea of



             14    how much water IGWA would intend to provide Rangen



             15    under No. 8?



             16           A.   No.



             17           Q.   And you haven't seen any concrete plans of



             18    any kind for No. 6, 7, and 8; correct?



             19           A.   Correct.



             20           Q.   Now, I want to be clear, Mr. Courtney,



             21    if -- Rangen is not against providing IGWA reasonable



             22    access to its property; correct?



             23           A.   Correct.



             24           Q.   As any landowner providing strangers access



             25    to the property, you want to understand what they're
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              1    doing?



              2           A.   Absolutely.



              3           Q.   That's not unreasonable; correct?



              4           A.   No.



              5           Q.   So if you understood what the plans were,



              6    you had some concept, you would definitely give IGWA



              7    reasonable access to your property to explore No. 6, 7,



              8    and 8?



              9           A.   As long as it wasn't intrusive to the



             10    property, yes.



             11           Q.   Okay.  Reasonable access?



             12           A.   Reasonable access.



             13           Q.   And the same thing is true of No. 9, which



             14    is the direct pump-back; correct?



             15           A.   Correct.



             16           Q.   Now, let's kind of wade through the



             17    concrete or objective aspects of this mitigation plan.



             18    Let's go to No. 1.



             19                Mr. Courtney, No. 1 you understand that



             20    IGWA is seeking credits for conversions and dry-ups and



             21    recharge; is that true?



             22           A.   Yes.



             23           Q.   Now, you've had a chance to review some



             24    objective facts on how much water that would provide



             25    Rangen; true?
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              1           A.   Yes.



              2           Q.   If we can pull up Exhibit 1025.



              3                Mr. Courtney, you've had a chance to review



              4    Exhibit 1025?



              5           A.   Yes.



              6           Q.   You understand that those are calculations



              7    of credits that IGWA would be entitled to for



              8    conversions, dry-ups; correct?



              9           A.   Yes.



             10           Q.   And the Department calculated a number of



             11    1-point cfs at steady state?



             12           A.   1.7, yes.



             13           Q.   Today -- you heard my opening statements;



             14    correct?



             15           A.   Yes.



             16           Q.   You heard me say at the very opening of



             17    this proceeding that Rangen would agree to give IGWA



             18    credit for 1.7 cfs at steady state?



             19           A.   Yes.



             20           Q.   And that's your position, as you sit here



             21    today?



             22           A.   Yes.



             23           Q.   Now, understanding that the underlying



             24    variables that provide those numbers change over



             25    time -- do you understand that?
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              1           A.   Yes.



              2           Q.   -- you would like the Director to issue an



              3    order saying that there should be no pumping from those



              4    properties?



              5           A.   Correct.



              6           Q.   All right.  Now, Mr. Budge asked you about



              7    the CREP program that -- you would agree IGWA receives



              8    credit for CREP; correct?



              9           A.   Correct.



             10           Q.   And you understand that those are actual



             11    IGWA members who dry up their property?



             12           A.   I'm not positive that it's actual IGWA



             13    members.  But if they are, yes.



             14           Q.   And if they are actual IGWA members who dry



             15    up their properties, to be sure they should be given



             16    credit for that?



             17           A.   Yes.



             18           Q.   So to end the discussion really on all



             19    aspects of No. 1, IGWA should deserve 1.7 cfs at steady



             20    state.



             21                You agree to that today?



             22           MR. RANDY BUDGE:  Asked and answered.



             23           THE HEARING OFFICER:  Overruled.



             24           THE WITNESS:  Yes.



             25           Q.   (BY MR. HAEMMERLE):  Let's go on,
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              1    Mr. Courtney, to No. 2, which is the Sandy Pipe.



              2                You've had a long opportunity to consider



              3    all aspects of the Sandy Pipe, Mr. Courtney?



              4           A.   Yes.



              5           Q.   And there's a memorandum agreement attached



              6    to the mitigation plan as Exhibit B which purports to



              7    be the agreement between the North Snake Groundwater



              8    Users and Mr. Morris.



              9                Do you see that?



             10           A.   Yes.



             11           Q.   Do you understand how that agreement works?



             12           A.   Yes.



             13           Q.   The agreement works that in exchange for



             14    Mr. Morris not taking his rights out of the



             15    Martin-Curren Tunnel, he would receive credit for water



             16    that is taken out of the Sandy Ponds?



             17           A.   Correct.



             18           Q.   Do you believe Mr. Morris should be allowed



             19    to gain credits for the illegal use of water?



             20           A.   No.



             21           Q.   You heard the testimony from Mr. Morris



             22    that he had one single water right out of the Sandy



             23    Ponds; correct?



             24           A.   Yes.



             25           Q.   And that was for 2.4 cfs?
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              1           A.   Yes.



              2           Q.   So to the extent Mr. Morris in fact has a



              3    water right under other circumstances, he should be



              4    given the credit for up to 2.4 cfs?



              5           A.   As a maximum credit, yes.



              6           Q.   Okay.  And that's true because he has no



              7    other legal water rights out of the Sandy Ponds?



              8           A.   Correct.



              9           Q.   Now, Mr. Budge went over a 2004 agreement



             10    that Rangen entered into.  It was a one-year agreement.



             11                Do you recall that?



             12           A.   Yes.



             13           Q.   Do you recall why that agreement was



             14    entered into?



             15           A.   Yes.



             16           Q.   Why was that agreement entered into?



             17           A.   At that time Rangen had a delivery call



             18    with a final order from the Director that there was



             19    going to be curtailment on the ESPA.  And Rangen agreed



             20    to a one-year stay of that requirement for the



             21    curtailment in exchange for that agreement.



             22           Q.   Okay.  As I understand what happened on



             23    Rangen's first delivery call, there was an order issued



             24    by the Director, what we'd call the first order;



             25    correct --
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              1           A.   Yeah.



              2           Q.   -- curtailing water?



              3           A.   Yes.



              4           Q.   And in response to the first order



              5    curtailing water, there was this one-year agreement



              6    stay, correct, that Rangen agreed to?



              7           A.   Yes.



              8           Q.   I understand that the Director subsequently



              9    issued two other orders.



             10                Correct?



             11           A.   Yes.



             12           Q.   And the last order was that Rangen's call



             13    was futile?



             14           A.   Correct.



             15           Q.   And thereafter, IGWA thought it was futile



             16    and made no further effort to --



             17           MR. RANDY BUDGE:  Objection.  It's leading as to



             18    whether -- this witness is not competent as to what



             19    IGWA did or didn't do.  IGWA didn't exist at the time.



             20           THE HEARING OFFICER:  I've allowed flexibility



             21    in the nature of the questions, but --



             22           MR. HAEMMERLE:  I'll try not to do that,



             23    Director.



             24           THE HEARING OFFICER:  Thank you.



             25                Sustained.
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              1           Q.   (BY MR. HAEMMERLE):  Do you know what IGWA



              2    or its groundwater district members did in response to



              3    the futile call?



              4           MR. RANDY BUDGE:  Objection.  Foundation.



              5           THE HEARING OFFICER:  Overruled.  He can state



              6    whether he knows or not.



              7           THE WITNESS:  I don't know what they did.



              8           Q.   (BY MR. HAEMMERLE):  But to be sure, that



              9    agreement was a one-year agreement; correct?



             10           A.   Yes.



             11           Q.   Was there anything about that agreement



             12    that you assumed Mr. Morris could illegally use waters



             13    to comply with that agreement?



             14           A.   No.



             15           Q.   Now, Mr. Morris' agreement also states that



             16    in response to him not taking water out of the Curren



             17    Tunnel he would be entitled to 6 cfs of credit.



             18                Do you understand that?



             19           A.   That's the request.



             20           Q.   Okay.  But again, that's limited by what --



             21    his legal right to use; correct?



             22           A.   Yes.



             23           Q.   All right.  Which is 2.4 cfs?



             24           A.   From the Sandy Ponds, yes.



             25           Q.   And the idea is to provide you actual use
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              1    of water out of the Martin-Curren Tunnel.



              2           A.   Yes.



              3           Q.   Do you understand that?



              4           A.   Yes.



              5           Q.   So if the tunnel is only flowing, say,



              6    1 cfs -- I'm going to ask you to assume that -- do you



              7    believe that Mr. Morris should be given credit beyond



              8    1 cfs under those circumstances?



              9           A.   There is actually some other reductions



             10    that would have to come first, because there is



             11    domestic use from a couple of the users with the same



             12    priority dates.  And so that water should go to



             13    domestic use first.  But less than the 1 cfs, yes.



             14           Q.   Okay.  So it's limited by how much is



             15    flowing out of the tunnel?



             16           A.   Yes.



             17           Q.   It's limited by Mr. Morris' legal rights to



             18    use Sandy Pond water?



             19           A.   Yes.



             20           Q.   And it's limited, of course, by the Curren



             21    Ditch weir and the senior users of 15 cfs?



             22           A.   And season of use.



             23           Q.   Okay.  Have you heard any testimony at all



             24    how IGWA is to provide you water during the



             25    nonirrigation season?
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              1           A.   No.



              2           Q.   Not one single one of the proposals you



              3    understand would do that; correct?



              4           A.   Correct.



              5           Q.   So the conditions you've just described,



              6    you would accept the Sandy Pipe mitigation proposal;



              7    correct?



              8           A.   Yes.



              9           Q.   And I believe the conditions you just



             10    testified to are the very same conditions that



             11    Mr. Brendecke suggested.



             12           A.   Correct.



             13           Q.   Moving on to No. 3 of the mitigation plan,



             14    Mr. Courtney.



             15                You're aware of the assignment of water



             16    right 36-16976?



             17           A.   I'm aware of the proposal for the



             18    assignment of the water right, yes.



             19           Q.   Mr. Courtney, have you had a chance to --



             20    we understand -- we have protested this permit in a



             21    whole separate proceeding; correct?



             22           A.   Yes.



             23           Q.   Have you had a chance to review this?



             24           A.   Yes.



             25           Q.   And Rangen has filed a competing claim for

                                                                 655





              1    the same water; is that true?



              2           A.   For the same water and for additional cfs,



              3    yes.



              4           Q.   Okay.  Let's kind of go down, scroll down



              5    through here.  Let's stop right there.



              6                Now, Mr. Courtney, do you understand the



              7    nature of use that IGWA is seeking to perfect on



              8    Rangen's property?



              9           A.   It's what's stated there, yes.



             10           Q.   Okay.  They want a permit for fish



             11    propagation on Rangen's property.



             12                Do you see that?



             13           A.   Yes.



             14           Q.   Do you intend to voluntarily give IGWA



             15    permission to access your property, to use your



             16    property to raise fish?



             17           A.   Absolutely not.



             18           Q.   Do you see the mitigation for irrigation



             19    component?



             20           A.   Yes.



             21           Q.   Are you aware that there's a whole lot of



             22    water available for appropriation in the Curren Ditch



             23    for the source of water of Billingsley Creek?



             24           A.   I'm aware there's water, yes.



             25           Q.   Available for irrigation purposes?
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              1           A.   No.



              2           Q.   Now, through here, true, Mr. Courtney, I



              3    believe IGWA has sought its right of eminent domain to



              4    take Rangen's property to accomplish these uses?



              5           A.   It's what they've stated, yes.



              6           Q.   Are you aware of any action that IGWA has



              7    taken to date to seek to condemn Rangen's property for



              8    those uses?



              9           A.   Not that I'm aware of, no.



             10           Q.   Let's go to the horizontal well at the end.



             11    Let's go to Exhibit 1060, actually.  I'm sorry.



             12                Mr. Courtney, Mr. May has pulled up for us



             13    Exhibit 1060, which I'll tell you is the SPF report.



             14                Is that true?



             15           A.   Yes.



             16           Q.   Why did Rangen ask that this report be



             17    created?



             18           A.   At the time we were substantially short of



             19    water, and we were exploring several different



             20    proposals to increase our water flow.



             21           Q.   And you obtained that proposal; correct?



             22           A.   Yes.



             23           Q.   I'll direct your attention to page 6 of



             24    that report.



             25                I take it Rangen considered the benefits of
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              1    the proposal?



              2           A.   Yes.



              3           Q.   And I take it Rangen considered the risks



              4    of the proposal?



              5           A.   Yes.



              6           Q.   Do you understand what the risks of the



              7    proposal were?



              8           A.   Yes.



              9           Q.   And Justin has pulled up a highlight.  Why



             10    don't you read that for a moment.



             11                Do you consider the risk would harm others?



             12           A.   Yes.



             13           Q.   And it would decrease the flow to the



             14    Rangen facility itself?



             15           A.   Yes.



             16           Q.   Given the risks expressed in the SPF



             17    report, did Rangen make a calculated decision not to



             18    proceed with the horizontal well?



             19           A.   Yes.



             20           Q.   And you heard Dr. Brendecke's testimony



             21    earlier today?



             22           A.   Yes.



             23           Q.   Did you hear about the risks that he



             24    testified to?



             25           A.   Yes.
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              1           Q.   In building a horizontal well, is it your



              2    desire to decrease flows to your neighbors?



              3           A.   No.



              4           Q.   Let's move on to the vertical well -- or



              5    vertical wells, over-the-rim delivery.



              6                Do you have any idea how that would work?



              7           A.   Conceptually.



              8           Q.   Specifically, do you have any idea how that



              9    would work?



             10           A.   No.



             11           Q.   Now, Mr. Budge has talked about the



             12    necessity of developing redundant systems.



             13                Do you understand that for those redundant



             14    systems there would have to be redundant systems on



             15    every single well involved?



             16           A.   Yes.



             17           Q.   And Mr. Budge I think said that it could be



             18    made as safe as possible.



             19                Do you remember Mr. Budge asking you those



             20    questions?



             21           A.   I remember --



             22           Q.   Or perhaps it came from Mr. Brendecke.



             23           A.   -- him asking Mr. -- or Dr. Brendecke, yes.



             24           Q.   Do you have experiences with redundant



             25    systems in any part of your career?
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              1           A.   Yes.



              2           Q.   And where was that?



              3           A.   At Cactus Pete's.



              4           Q.   Did they have redundant systems for their



              5    casino operations?



              6           A.   We did.  We had backup generators for the



              7    electrical system.



              8           Q.   And I take it those were evaluated and kept



              9    and maintained and that whole thing?



             10           A.   Yes.



             11           Q.   Did they work?



             12           A.   No.



             13           Q.   And what happened?



             14           A.   We had a power outage relating to the



             15    casino.  The backup generators did not start up, and we



             16    had to dispatch security throughout the whole casino.



             17           MR. RANDY BUDGE:  You know, I'm going to object



             18    to this whole line of questioning.  This has no



             19    relevancy to the plan proposed by IGWA talking about --



             20    I've given considerable leeway.  But what Rangen did or



             21    didn't do in the past is not relevant to what we



             22    propose to do in the future.



             23           THE HEARING OFFICER:  Sustained.  We need to get



             24    through.



             25           Q.   (BY MR. HAEMMERLE):  Now, again, to
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              1    summarize, Mr. Courtney, other than the proposal 1,



              2    which provides actual water -- you would agree to that;



              3    correct?



              4           A.   Yes.



              5           Q.   There's aspects of the Sandy Pipe you



              6    absolutely agree to?



              7           A.   Yes.



              8           Q.   But there's nothing in the other proposals



              9    that tell you how much water would be made available to



             10    Rangen; correct?



             11           A.   Correct.



             12           Q.   And it doesn't tell you exactly how the



             13    water would be made available to Rangen?



             14           A.   Correct.



             15           Q.   So as you sit here today, is there anything



             16    that you can agree to?



             17           A.   No. 1A through 1C and parts of the Sandy



             18    Pipeline, yes.



             19           Q.   And the other things you just can't



             20    evaluate?



             21           A.   Correct.



             22           Q.   You don't know about the plans and you



             23    don't know how much water would be provided?



             24           A.   Correct.



             25           Q.   And you would give IGWA reasonable access
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              1    if you understood those plans to access your property



              2    to investigate?



              3           MR. RANDY BUDGE:  Objection.  Leading.



              4           THE HEARING OFFICER:  Overruled.



              5           THE WITNESS:  Yes.



              6           MR. HAEMMERLE:  Thank you, Director.  I'm done.



              7           THE HEARING OFFICER:  Okay.  Mr. Lemmon, any



              8    questions for Mr. Courtney?



              9           MR. LEMMON:  No.



             10           THE HEARING OFFICER:  Okay.  Redirect?



             11           MR. RANDY BUDGE:  Just a couple questions.



             12



             13                     REDIRECT EXAMINATION



             14    BY MR. RANDY BUDGE:



             15           Q.   In response to all of my questions about



             16    access, you repeatedly said you would have to talk to



             17    your lawyers first.  But in response to your attorney's



             18    question, you just said you would give IGWA reasonable



             19    access.



             20                So which answer is correct, Mr. Courtney,



             21    your answer that you would only give access upon



             22    consulting with your lawyers that you repeatedly gave



             23    me for over a half hour, or the answer now that we will



             24    get reasonable access?



             25           A.   No, my first answer was that I needed to
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              1    have more information to be able to make that



              2    evaluation.  I also agree that my statement on the



              3    response was correct.  I didn't repeat myself every



              4    single time to every one of your questions with the



              5    same response, that I --



              6           Q.   My question --



              7           A.   -- would have to have the information



              8    available so that I could make that determination.



              9           Q.   Up until the question of your attorney, I



             10    have not seen any evidence or testimony in this case of



             11    IGWA ever proposing to come on Rangen's property and



             12    raise fish.



             13                Can you point me to any testimony or any



             14    exhibit, other than your attorney's interpretation of



             15    the word "fish mitigation" on the application, that



             16    suggested IGWA ever wants to raise fish on the Rangen



             17    property?



             18           MR. HAEMMERLE:  Object to the form of the



             19    question.  The actual application is for fish



             20    propagation.



             21           MR. RANDY BUDGE:  Not by IGWA.



             22           MR. HAEMMERLE:  That's your application.



             23           MR. RANDY BUDGE:  Well, that's Counsel's



             24    creative --



             25           THE HEARING OFFICER:  Overruled.
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              1           MR. RANDY BUDGE:  -- interpretation of the



              2    application.



              3           THE HEARING OFFICER:  Overruled.  Let's go on.



              4           MR. RANDY BUDGE:  Okay.



              5           Q.   Is there any testimony that you've heard



              6    from any of the groundwater users or anyone else that



              7    suggests in any way that any groundwater users want to



              8    come on IGWA's property and raise fish?



              9           A.   From testimony, no.



             10           Q.   Is there any -- other than your own



             11    attorneys creative interpretation of one word on an



             12    Application for Permit that Rangen protested, have you



             13    seen any document or other exhibit in this case that



             14    suggests that the groundwater users want to come on



             15    Rangen's property and raise any fish?



             16           A.   That was my interpretation of --



             17           Q.   Your interpretation?



             18           A.   Yes.



             19           Q.   Well, let me dispel to you, we'll stipulate



             20    in this record we have no interest in raising fish.



             21                Did you not read the assignment where we



             22    proposed to assign the entire permit to Rangen so it



             23    could raise fish?



             24           A.   You made the application before you made



             25    the proposal to assign the application.
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              1           Q.   Well, if you'll look at the mitigation



              2    plan, Exhibit 1000, item 3 that I've talked to you



              3    about extensively, and your attorney has, it's entitled



              4    "Assignment of Water Right 36-16976 to Rangen."



              5                How could the groundwater users use a



              6    permit to raise fish on your property, if that was your



              7    interpretation, if we in fact are assigning it to



              8    Rangen?



              9           MR. HAEMMERLE:  Object to the characterization



             10    of that as a water right.  It's not a water right until



             11    it's perfected.



             12           THE HEARING OFFICER:  Overruled.  Both parties



             13    have referred to the application as a permit or various



             14    forms of a water right.  I understand what's being



             15    asserted.



             16                Mr. Budge.



             17           Q.   (BY MR. RANDY BUDGE):  You made a statement



             18    in response to one of Counsel's questions that you



             19    don't want to decrease any flows that would injure your



             20    neighbors.  He was referring to the pumpers on the --



             21    above the rim, I assume.



             22                Do you consider the groundwater users who



             23    are within the curtailment area to be your neighbors?



             24           A.   Some of them.



             25           Q.   What about the 14 cities that are subject
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              1    to the curtailment order, do you consider them to be



              2    neighbors?



              3           A.   No.



              4           Q.   You don't consider them your neighbors?



              5           MR. HAEMMERLE:  Objection.



              6           THE HEARING OFFICER:  Sustained.



              7           MR. HAEMMERLE:  We're never going to get through



              8    this.



              9           THE HEARING OFFICER:  Yeah, I don't think we



             10    need to have an interpretation of who are neighbors and



             11    who are not, Mr. Budge.



             12           Q.   (BY MR. RANDY BUDGE):  Some neighbors



             13    you're happy to curtail and some not; correct?



             14           MR. HAEMMERLE:  Objection.



             15           THE HEARING OFFICER:  Sustained.  Let's not go



             16    along this line anymore, Mr. Budge.



             17           MR. RANDY BUDGE:  Okay.



             18           Q.   Well, one final question, Mr. Courtney:



             19    Would you buy an unconstructed fish farm without first



             20    having an opportunity to see a feasibility study?



             21           A.   Buy an unconstructed one?



             22           Q.   Yeah.



             23           A.   I don't know.  I don't know the particulars



             24    to it.



             25           Q.   Would you buy an unconstructed fish
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              1    facility if you hadn't had an opportunity to see



              2    complete engineering designs?



              3           MR. HAEMMERLE:  I'm going to object to this line



              4    of questioning.  It --



              5           THE HEARING OFFICER:  Sustained.



              6           MR. HAEMMERLE:  It's a waste of time, first of



              7    all.



              8           THE HEARING OFFICER:  Sustained.



              9           MR. RANDY BUDGE:  No further questions.



             10           THE HEARING OFFICER:  Okay.  More questions,



             11    Mr. Haemmerle?



             12           MR. HAEMMERLE:  None.



             13           THE HEARING OFFICER:  Okay.  Mr. Lemmon?



             14           MR. LEMMON:  No.



             15           THE HEARING OFFICER:  Okay.  Mr. Courtney,



             16    you're finished.



             17                Let's take five to ten minutes and then



             18    we'll come back.



             19                Is that your last witness, Mr. Budge?



             20           MR. RANDY BUDGE:  Yes.



             21           THE HEARING OFFICER:  Okay.  So you rest your



             22    presentation of evidence?



             23           MR. RANDY BUDGE:  We have no further evidence to



             24    present.



             25           THE HEARING OFFICER:  Okay.
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              1           MR. RANDY BUDGE:  And I believe that -- we can



              2    go off the record here, but I think we just have one



              3    witness, Mr. Brockway.



              4           MR. HAEMMERLE:  That's it.



              5           MR. RANDY BUDGE:  We may propose to go straight



              6    through that would enable us to get Dr. Brendecke to a



              7    plane.  Unless you expect to be a long time with him.



              8           MR. HAEMMERLE:  What's that?



              9           MR. RANDY BUDGE:  Do you expect a long time with



             10    Brockway?



             11           MR. HAEMMERLE:  I don't think so.



             12           MR. MAY:  I don't expect -- we don't expect a



             13    long time with Dr. Brockway.



             14           MR. RANDY BUDGE:  Why don't we just go straight



             15    through without a noon break so we could get Brendecke



             16    to his plane.



             17           MR. MAY:  I don't know that we have even after



             18    noon.  I believe we have til noon.



             19                Correct?



             20           THE HEARING OFFICER:  Well, I told you noon.  I



             21    have a fixed one o'clock appointment that I need to go



             22    to.  We can take a late --



             23                Let's go off the record, Jeff.



             24                (Recess.)



             25           THE HEARING OFFICER:  Okay.  We are back on the
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              1    record.



              2                And IGWA has rested presentation of their



              3    evidence.



              4                Mr. May.



              5           MR. MAY:  Before we begin, could I just ask a



              6    couple of questions about the documents that we were



              7    talking about and what we might be getting and when.



              8           THE HEARING OFFICER:  That would be fine.



              9    Garrick and I just talked about when we might introduce



             10    them.  We could do that now, if you want.  But we



             11    thought maybe we'd save it until the end.



             12                What we have is we have a map and an



             13    attached sheet that shows both the boundaries, at least



             14    in our .shp files of the North Side Canal Company, as



             15    well as .shp files for the Candy, Musser, and Morris



             16    properties.



             17           MR. MAY:  Okay.



             18           THE HEARING OFFICER:  And then we have I think



             19    two sets of discs with the data, so --



             20           MR. MAY:  Okay.



             21           THE HEARING OFFICER:  -- they're CDs.



             22           MR. MAY:  And this is now data with regard to



             23    the Curren Tunnel, potentially?



             24           THE HEARING OFFICER:  I don't think it's new



             25    data.  It would be data through I think 2013.  I don't
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              1    think we have '14 data in them.



              2           MR. HAEMMERLE:  Are there any water rights



              3    shares that show the right to irrigate the Musser,



              4    Candy, Morris properties beyond what we put in the



              5    record currently?



              6           THE HEARING OFFICER:  No.



              7           MR. HAEMMERLE:  Okay.



              8           THE HEARING OFFICER:  All we're doing is showing



              9    that at least those properties are within the



             10    boundaries of the North Side Canal Company.  And that



             11    may or may not be important, but we thought it was



             12    information that the parties needed to have at their



             13    disposal, because I'm not aware that there's been any



             14    discussion of this subject.



             15           MR. HAEMMERLE:  I think that's an important



             16    issue to clarify.



             17           THE HEARING OFFICER:  Yeah.



             18           MR. MAY:  Director, can I just ask you, on the



             19    disc you said it's not new data.



             20                Is it a revision of some of the data that



             21    we've got that's, for instance, Exhibit 2045, which is



             22    the Martin-Curren Tunnel?



             23           MR. BAXTER:  It's the data that's been



             24    previously provided to the parties related to the



             25    recorded water levels out of the white pipe.
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              1           MR. MAY:  Okay.  So it is in addition to this?



              2           THE HEARING OFFICER:  Yeah.  It contains both



              3    those pieces of information, Curren Tunnel measurements



              4    and reported flows in the PVC pipe.



              5           MR. MAY:  Okay.



              6           MR. HAEMMERLE:  Does it say where that measuring



              7    device is located on that white pipe?  Does anyone



              8    know?



              9           MR. BAXTER:  It's my recollection that through



             10    the depositions in the Rangen proceeding there was



             11    discussions about the transducer and how the Department



             12    takes measurements.  I believe Tim Luke testified as to



             13    some of that information previously.



             14           THE HEARING OFFICER:  We can go off the record



             15    and have a discussion, but I'd like to get through the



             16    testimony.



             17           MR. HAEMMERLE:  Yeah, let's rock.



             18           MR. MAY:  Let's get Dr. Brockway on.  And I



             19    don't think it's going to change anything.  It may just



             20    clarify something he's got.



             21           THE HEARING OFFICER:  Yeah.  Okay.  Mr. Budge.



             22           MR. RANDY BUDGE:  Before we broke, I indicated



             23    we would mark as Exhibits 1097 and 1098, the Notice of



             24    Violation Cease-and-Desist Order and the Consent Order



             25    Agreement.  I acknowledge that the Hearing Officer took
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              1    judicial notice of those and proposed to make an



              2    exhibit of those and have them admitted for judicial



              3    notice purposes so we have a complete record with



              4    everything else.



              5                (Exhibits 1097 and 1098 marked.)



              6           THE HEARING OFFICER:  Mr. Haemmerle, you stated



              7    earlier you object.



              8           MR. HAEMMERLE:  I do object on relevance.



              9                Is the Director's stay order also made a



             10    part of this record on --



             11           MR. RANDY BUDGE:  Yes.  1098.



             12           MR. TJ BUDGE:  No.



             13           MR. HAEMMERLE:  No?



             14           MR. TJ BUDGE:  No.  You mean the stay of the



             15    curtailment?



             16           MR. HAEMMERLE:  Yeah.  Is the stay of the



             17    curtailment a record of this?



             18           MR. TJ BUDGE:  That would be fine.



             19           MR. RANDY BUDGE:  We stipulate to that as well.



             20           THE HEARING OFFICER:  They are Department



             21    documents.  So rather than taking notice of them, I'll



             22    receive them into evidence over the objection.



             23                Thank you.



             24                (Exhibits 1097 and 1098 received.)



             25           MR. HAEMMERLE:  I think Exhibit 1098, we
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              1    stipulated to the admission of that document as well.



              2           MR. MAY:  1099.



              3           MR. HAEMMERLE:  Whatever the stay on the



              4    curtailment.



              5                Is that Exhibit 1099?



              6           MS. BRODY:  No.



              7           MR. RANDY BUDGE:  Correct.



              8           MR. MAY:  That's their next one.



              9           THE HEARING OFFICER:  Either way.  It's in the



             10    record.



             11           MR. HAEMMERLE:  Fine.



             12           THE HEARING OFFICER:  Okay.



             13           MR. BAXTER:  Can we identify what exhibit



             14    numbers they were again?



             15           MR. TJ BUDGE:  1098 is the cease -- excuse me,



             16    1097 is the cease-and-desist order.  1098 is the



             17    consent order.  I'm not sure --



             18           MR. RANDY BUDGE:  And agreement.  And I marked



             19    those exhibits and have them there in front of you.



             20           MR. TJ BUDGE:  And then 1099 would be the stay



             21    of the curtailment order.



             22                (Exhibit 1099 marked.)



             23           MR. HAEMMERLE:  Since they're all coming in -- I



             24    objected to ours, but I don't object to those documents



             25    coming in.
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              1           THE HEARING OFFICER:  Okay.  They're received



              2    into evidence.



              3                (Exhibit 1099 received.)



              4           THE HEARING OFFICER:  Mr. May, call



              5    Dr. Brockway?



              6           MR. MAY:  Thank you, Mr. Director.



              7                We call Dr. Brockway.



              8           THE HEARING OFFICER:  Raise your hand, please.



              9



             10                     CHARLES E. BROCKWAY,



             11    having been called as a witness by Rangen, Inc., and



             12    duly sworn to tell the truth relating to said cause,



             13    testified as follows:



             14



             15           THE HEARING OFFICER:  Thank you.  Please be



             16    seated.



             17



             18                      DIRECT EXAMINATION



             19    BY MR. MAY:



             20           Q.   Good morning, Dr. Brockway.



             21           A.   Good morning.



             22           Q.   Could you please state your name and spell



             23    your last name for the record, please.



             24           A.   It's Charlies E.  Brockway,



             25    B-r-o-c-k-w-a-y.
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              1           Q.   Dr. Brockway, what degrees do you hold?



              2           A.   I have a bachelor's degree in civil



              3    engineering, a master's degree in water resources



              4    engineering, and a Ph.D. in water resources



              5    engineering.



              6           THE HEARING OFFICER:  Mr. Budge, can we



              7    stipulate to the expertise of Dr. Brockway?



              8           MR. RANDY BUDGE:  We can so stipulate.



              9           MR. MAY:  Thank you.



             10           THE HEARING OFFICER:  Thank you.



             11                I'm trying to get through this.



             12           Q.   (BY MR. MAY):  Dr. Brockway, in this



             13    particular case what were you asked to do?



             14           A.   In just this case?



             15           Q.   With regard to this mitigation plan



             16    proceeding.



             17           A.   My understanding is I was asked to -- to



             18    evaluate the mitigation plan that was submitted by IGWA



             19    in response to the order from the prior hearing for



             20    curtailment or mitigation for Rangen.



             21           Q.   And did you do that, Dr. Brockway?



             22           A.   I did do that.  I looked over the



             23    mitigation plan and the various elements with the idea



             24    to evaluate it hydrologically and hydraulically as to



             25    whether the various components of that plan met the --
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              1    what the order required as far as water at the tunnel



              2    or new water or whatever.



              3                And I will say in general that the document



              4    I received in fact is really not a plan.  It's a list



              5    of potential components that might be utilized to meet



              6    the requirements of a plan.



              7           Q.   And generally with regard to those



              8    components, were you able to review their feasibility



              9    reports?



             10           A.   Well, I could review what was submitted,



             11    but I could not really determine sufficiently whether



             12    those components really provided water, would provide



             13    water, and certainly not -- I was not able to quantify



             14    what -- how much water might come from those



             15    components.



             16           Q.   And I want to make sure that we separate



             17    out a little bit the various components that we're



             18    talking about, because I understand that there likely



             19    are some components that you were able to do some



             20    analysis of.  I'd like to first -- or your attention



             21    first to some analysis that you may have seen,



             22    Exhibit 1025 from Ms. Sukow.



             23                Have you seen this document?



             24           A.   Yes.



             25           Q.   And were you able to review Exhibit 1025?
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              1           A.   Yes.



              2           Q.   Okay.  And with regard to the analysis that



              3    Ms. Sukow has done regarding this document, do you



              4    generally have any issues with the process that was



              5    used to create this document?



              6           A.   No.  The process, the model that was used



              7    in evaluating it, I'm familiar with that.  And I know



              8    what Ms. Sukow went through, and the procedure and the



              9    protocol that was used.



             10                And I don't have any problem with what she



             11    did or the results.  I did have a question about, you



             12    know, whether the recharge for southwest Idaho should



             13    be counted.



             14           Q.   Okay.



             15           A.   But it's not very big.



             16           Q.   Okay.



             17           A.   So in general, I don't have a problem with



             18    that.



             19           Q.   Okay.  And in general, with regard to



             20    what's up here, you would accept these numbers that



             21    Ms. Sukow did; correct?



             22           A.   Yes.



             23           Q.   Now, you mentioned recharge.



             24                With regard to recharge and credits, what



             25    is your understanding of -- well, do you have
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              1    familiarity with credits for recharge being given?



              2           A.   Yes.



              3           Q.   And is it generally a requirement for that



              4    credit that the entity seeking credit would have



              5    ownership of the water?



              6           A.   Well, my understanding in reviewing what



              7    this state has done and what SWID has done and other



              8    entities relative to aquifer enhancement, there have



              9    been various programs that have been implemented and



             10    beneficial results documented, but in my opinion if an



             11    entity does recharge, builds the facilities, finds the



             12    water, or uses their water or whatever, they ought to



             13    get credit for the recharge.



             14                But there's a lot of things relative to



             15    recharge that have happened on the ESPA where specific



             16    entities have -- have initiated the plan or the



             17    project, and perhaps other entities would like to take



             18    credit for it.  I think you should only get credit for



             19    what you paid for or you initiated or you made happen.



             20           Q.   Dr. Brockway, I understand that Ms. Sukow's



             21    analysis -- and I discussed this with Dr. Brendecke --



             22    was done running the model at steady state.



             23                Is that correct?



             24           A.   Yes.



             25           Q.   Okay.  And it's my understanding that
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              1    steady state would not give you any information about



              2    what would occur in a particular year.



              3                Is that correct?



              4           A.   It will not.



              5           Q.   Did you make any -- did you do any



              6    investigation with regard to the mitigation plan that



              7    was proposed and the inputs that Ms. Sukow used to



              8    create her steady-state result to come up with a result



              9    that would tell you what would happen in a given year?



             10           A.   Yes.  We in fact reran some of Ms. Sukow's



             11    runs that were portrayed in the previous exhibit to



             12    make sure we could duplicate them and do the same



             13    thing.



             14                And then --



             15           Q.   Let me stop you for just a second.



             16                When you say to make sure that you could



             17    duplicate it and do the same thing, you mean you ran it



             18    at steady state to see if you came up with the same



             19    results?



             20           A.   Yes.



             21           Q.   And did you?



             22           A.   And we did.



             23           Q.   And then what did do you?



             24           A.   Then there was a part of the order that



             25    talked about furnishing -- if IGWA was to furnish
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              1    direct flow of water, that they had to meet certain



              2    levels of enhancement for the first five years.  And



              3    there was a question about that relative to what do



              4    some of these components give us on a transient run of



              5    the model.  So we ran the model in a transient mode.



              6           Q.   And what did you do to set up the model so



              7    that you could run it in a transient mode?



              8           A.   Well, you have to use the full -- the full



              9    dataset.  You have to run the model, and not just use



             10    the response functions for steady state that have been



             11    generated.



             12                So we ginned up the whole model and ran it



             13    in the transient mode.  You have to run it twice to get



             14    to some differences.  But we did run it in the



             15    transient mode.  And we compared that with what the



             16    direct flow requirements were.  And I think that's what



             17    you have on the board.



             18           Q.   Okay.  So I've got on the board



             19    Exhibit 2071.



             20                Could you identify 2071.



             21           A.   That's plots of -- well, the transient run



             22    that I talked about.  And then we've also plotted on



             23    there, both tabular and otherwise, the required



             24    mitigation under the order for the five years, I think



             25    it is, or four years.
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              1           Q.   And I'd like to focus in here, if I can, on



              2    the -- kind of the legend here.



              3                Just so that we can see what's going on,



              4    with regard to these various lines, you created, it



              5    looks like where I've got the pointer here, a dashed



              6    line for proposed IGWA conversions.



              7           A.   Yes.



              8           Q.   Okay.  And so what does that dashed line



              9    represent?



             10           MR. TJ BUDGE:  Objection.  Relevance and



             11    misleading.



             12           THE HEARING OFFICER:  Overruled.



             13           THE WITNESS:  The dashed -- the dashed lines on



             14    the bottom of that chart are the result of running the



             15    proposed --



             16           Q.   (BY MR. MAY):  Dr. Brockway, can I



             17    interrupt you?



             18           A.   Yeah.



             19           Q.   Because I think TJ's objection, there was



             20    an additional foundation point that I need to raise to



             21    address what I think was TJ's objection that I didn't



             22    catch, and it's partially valid.



             23                Dr. Brockway, does this represent all of



             24    the data that's on Exhibit 1025?  In other words, did



             25    you include all of the Southwest Irrigation District on
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              1    here?



              2           A.   We did, yes.



              3           Q.   On this particular exhibit, Southwest



              4    Irrigation District?



              5           A.   Yes.



              6                You mean --



              7           Q.   I'm talking on Exhibit 2071, did you, in



              8    addition to the IGWA acres that are calculated --



              9           A.   Oh, no, no, no.



             10           Q.   -- on Exhibit 1025, did you also make an



             11    analysis with regard to Southwest Irrigation District?



             12           A.   We did, but that's not on here.



             13           Q.   Okay.  So this just represents the IGWA



             14    side of Exhibit 1025?



             15           A.   Yes.  This is the groundwater model run as



             16    represented by -- by the -- for instance, the red line



             17    along the bottom is the result of running ESPAM-2.1



             18    model in transient mode using the input that's claimed



             19    for CREP by IGWA.



             20           MR. TJ BUDGE:  Objection.



             21                Director, may I inquire of the witness in



             22    further aid of objection?



             23           THE HEARING OFFICER:  Yes.



             24    ///



             25    ///
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              1                     VOIR DIRE EXAMINATION



              2    BY MR. TJ BUDGE:



              3           Q.   Dr. Brockway, do you understand that Rangen



              4    has consented to the calculation of mitigation credits



              5    on a steady-state basis?



              6           A.   Yes.



              7           Q.   And your testimony today is that your graph



              8    up here as Exhibit 2071 does not include the recharge



              9    activities of Southwest Irrigation District?



             10           A.   Well, the line that says "IGWA CREP"



             11    certainly doesn't.  And the "Proposed IGWA conversions"



             12    doesn't.



             13           Q.   So does this not account for any of



             14    Southwest Irrigation District's mitigation activities?



             15           A.   The -- the transient model, the blue



             16    diamonds has all of it in it.



             17           Q.   Okay.  You've depicted on this graph what



             18    is reported there as being IGWA CREP and IGWA



             19    conversions.



             20                I just want to make clear, your graph does



             21    not show the effect of Southwest Irrigation District,



             22    CREP, or conversions or recharge; is that correct?



             23           A.   It doesn't show that separately, no.



             24           Q.   And I also see that in year zero you --



             25    your graph depicts no credit for conversions, CREP, or
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              1    recharge activities; is that right?



              2           A.   That's right, yeah.



              3           Q.   So you have not taken into account the



              4    recharge, conversion, and CREP efforts that have



              5    happened for the last six or seven years?



              6           A.   No.  Remember, this is a groundwater model



              7    run.



              8           Q.   I understand.



              9           A.   And you have to start it out in the



             10    steady-state run.  You have to assume that what was



             11    happening at the beginning is going to happen for 150



             12    years.



             13           Q.   I understand that.  But your graph does not



             14    reflect any credit, either for what Southwest has done



             15    or IGWA has done or Goose Creek Irrigation District,



             16    for the six or seven years leading up to the date of



             17    curtailment; is that right?



             18           A.   It does not go back and attempt to model



             19    those types of events prior to the time of starting the



             20    model.



             21           MR. MAY:  Can I --



             22           MR. TJ BUDGE:  Director, my objection is that



             23    this graph is equally, if not more, misleading than the



             24    Sandy Ponds recharge.  This purports to depict the



             25    comparison of mitigation activities to what's required,
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              1    and it doesn't take account for anything Southwest has



              2    done, even from the date of curtailment, and nor does



              3    it take into account what was done for the six or seven



              4    years prior.  I think it's misleading to have that in



              5    the record.



              6           THE HEARING OFFICER:  Okay.  Mr. May I don't



              7    think has yet offered this exhibit.  I think we were in



              8    a foundational set of questions here.  I think the



              9    objection is premature.



             10           MR. TJ BUDGE:  But can he ask the witness about



             11    the substance of the graph without bringing it into the



             12    record?  That was the objection that we have.



             13           MR. MAY:  Can I just address a couple of things,



             14    because this is not offered in an attempt to take away



             15    any credit for Southwest irrigation District or



             16    anything?



             17           THE HEARING OFFICER:  Sure.



             18



             19                 CONTINUED DIRECT EXAMINATION



             20    BY MR. MAY:



             21           Q.   Dr. Brockway, this, I understand, was



             22    prepared with the information that you had.



             23                Correct?



             24           A.   That's right.



             25           Q.   And, Dr. Brockway, I would understand that
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              1    this particular transient run was made solely with an



              2    effort to show what the transient run would look like



              3    with regard to the data for those three specific things



              4    that are set out on Ms. Sukow's table.



              5                Correct?



              6           A.   That's right.



              7           Q.   And no attempt is made to try and say that



              8    no credit should be given for Southwest Idaho -- or



              9    excuse me, Southwest Irrigation District, it's just an



             10    attempt to show relatively what a transient run would



             11    look like given the information that was available?



             12           A.   That's right.



             13           Q.   And in that regard, did you follow, in



             14    running the same run with these three sets of input



             15    data, the same procedures that Ms. Sukow run, with the



             16    exception it was done as a transient run?



             17           A.   Yes.



             18           MR. MAY:  And with those explanations and



             19    foundation, Director, I would offer Exhibit 2071.



             20           THE HEARING OFFICER:  Okay.  Mr. Budge?



             21           MR. TJ BUDGE:  I'll renew my objection on the



             22    grounds of relevance, because Rangen stipulated to



             23    steady-state calculations, and also, again, on the



             24    point of it being misleading.  What Mr. May has



             25    explained is they're trying to compare the steady-state
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              1    curtailment run with the steady-state mitigation



              2    benefits.



              3                And what's just been explained is their



              4    steady state -- their representation of steady-state



              5    curtailment benefits does not include anything that



              6    Southwest has done from the date of curtailment, nor



              7    does it include all the mitigation that's happened for



              8    years prior.  So I really think the portion of the



              9    exhibit purporting to depict mitigation benefits is



             10    very misleading.



             11           MR. MAY:  Director, may I respond?



             12           THE HEARING OFFICER:  Let me just address it,



             13    Mr. May.



             14                Mr. Budge, in the order that I issued at



             15    the end of January, there were two components that



             16    could satisfy the mitigation obligation that could be



             17    implemented in lieu of curtailment:  And one was that



             18    activities provide a steady-state mitigation of



             19    9.1 cfs; the other was delivery of water in this year,



             20    2014, of 3.4.



             21                And just because of the two components,



             22    there is, from my perspective, a need to look at



             23    steady-state conditions and transient conditions both.



             24    And in fact, at the end the information that we're



             25    distributing, that I've talked to the parties about,
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              1    will enhance either the ability of the parties or the



              2    Department -- and I apologize we've not run those



              3    transient runs, but they will enhance the ability of



              4    the Department to simulate what IGWA has done in the



              5    past.  And I will tell the parties we intend to do it.



              6                Now, the question was posed to Department



              7    staff, can we get it done before the end of the



              8    hearing.  And the answer is no.  And I apologize.



              9                So it's something that I'll need to augment



             10    the record with.  But the parties need to be on notice



             11    that we intend to run those transient simulations and



             12    determine, based on past activities that we've



             13    recognized in contested cases before the Department,



             14    what those transient values are, starting in 2005 when



             15    we started with the records.  So we got to have both.



             16    And in my opinion, they're both relevant.



             17                What Dr. Brockway has done here, in my



             18    opinion, is an attempt at modeling transient impacts.



             19    But I also recognize that they don't -- they don't



             20    include all of that information and data that we have.



             21    So I hope that helps the perspectives of the parties



             22    and we won't quibble over it.



             23                So given the qualifications that you



             24    pointed out, Mr. Budge, I'll overrule the objection,



             25    and we'll go on.
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              1                (Exhibit 2071 received.)



              2           THE HEARING OFFICER:  Mr. May.



              3           MR. MAY:  Thank you, Director.  That was



              4    precisely the reason for the...



              5           THE HEARING OFFICER:  Yeah.



              6           Q.   (BY MR. MAY):  Dr. Brockway, I'm going to



              7    show you what's been marked as Exhibit 2073.



              8                Do you recognize what I've just put on the



              9    screen as Exhibit 2073?



             10           A.   Yes.



             11           Q.   And what is that?



             12           A.   That is a compilation of the Curren Tunnel



             13    discharge by month for 2013.  And it's just plotted to



             14    show the seasonal variability in the flow from the



             15    Curren Tunnel.



             16           Q.   And what data is that created from?  And I



             17    might just represent down here that you see two sheets,



             18    one of which says "1993 to the present."



             19           A.   Yeah, the red line --



             20           Q.   Do you recognize that?



             21           A.   The previous chart is data from this chart,



             22    the red line, computed on a monthly basis instead of a



             23    daily basis.



             24           Q.   Okay.  And so this chart here represents



             25    the same data, just calculated in a different manner,
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              1    just on an average monthly basis; correct?



              2           A.   Yes.  It's the same data.



              3           MR. MAY:  Director, I would move for the



              4    admission of Exhibit 2073.



              5           THE HEARING OFFICER:  Mr. Budge?



              6           MR. TJ BUDGE:  No objection.



              7           THE HEARING OFFICER:  Mr. Lemmon?



              8           MR. LEMMON:  No objection.



              9           THE HEARING OFFICER:  Okay.  The document marked



             10    as Exhibit 2073 is received into evidence.



             11                (Exhibit 2073 received.)



             12           Q.   (BY MR. MAY):  I'm going to direct your



             13    attention, Dr. Brockway, to Exhibit 2069.



             14                Do you recognize Exhibit 2069, despite the



             15    fact that it's very small up there?



             16           A.   I think I know what that is.



             17           Q.   Okay.  I'll try and highlight a little bit



             18    of that.



             19                Do you recognize that?



             20           A.   Yes, I do.



             21           Q.   And, Dr. Brockway, what is Exhibit 2069?



             22           A.   That's a compilation of all of the water



             23    rights on file with the IDWR database on Billingsley



             24    Creek.  And I've sorted it by priority so that the --



             25    the first entry, 36-16198, is the last -- the most
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              1    junior priority on Billingsley Creek.  And that goes



              2    from -- essentially from the headwaters of Billingsley



              3    Creek and Curren Tunnel clear to the Snake River.



              4           Q.   I notice everyone is squinting.  Let me see



              5    if I can get it a little bit bigger.



              6                They're sorted by priority based on the



              7    earliest or the latest?



              8           A.   Well, the latest priority is at the top,



              9    and the earliest priority is at the bottom.



             10           Q.   1880 is the latest priority?



             11           A.   Oh, I'm sorry.  I was looking at the decree



             12    date.



             13                No, they're sorted by earliest to latest.



             14           Q.   Okay.  And you created this table yourself,



             15    Dr. Brockway?



             16           A.   Yes.



             17           Q.   Okay.  Directly from the Department's



             18    database?



             19           A.   Yes.



             20           Q.   I notice if you look here on the second



             21    page there's some highlighted rights here.



             22           A.   Yes.



             23           Q.   Okay.  And I'll try and zoom in here so you



             24    can try -- what does the yellow highlighting indicate?



             25           A.   The yellow are the water rights that are
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              1    listed for diversion from Billingsley Creek into the



              2    Curren Ditch.



              3           Q.   Okay.  So the yellow highlighted rights are



              4    rights that are associated with the Curren Ditch?



              5           A.   Yes.



              6           Q.   Okay.  And the rights that are highlighted



              7    in red?



              8           A.   Those are -- that's -- well, the Candy and



              9    Morris and one Rangen right from the Martin-Curren



             10    Tunnel.



             11           Q.   And you do have a column here, I



             12    understand.  I just wasn't over there.



             13                There's a column that indicates where the



             14    rights are; correct?



             15           A.   Yes.  Those are the ditches emanating from



             16    Billingsley Creek where the water rights are authorized



             17    to be diverted.



             18           MR. MAY:  Director, I would offer Exhibit 2069.



             19           THE HEARING OFFICER:  Mr. Budge?



             20           MR. TJ BUDGE:  May I ask the witness a few



             21    questions?



             22



             23                     VOIR DIRE EXAMINATION



             24    BY MR. TJ BUDGE:



             25           Q.   Dr. Brockway, how did you determine which
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              1    ditches each water right's diverted into?



              2           A.   Well, usually on the water right, maybe not



              3    on the database water right, but on the decree or



              4    somewhere in the backfile you can find the diversion



              5    ditch or point on Billingsley Creek.



              6           Q.   Did you review the watermaster binders that



              7    have been submitted into evidence in this case that



              8    designates which water rights go into which ditch?



              9           A.   I did not review that.



             10           MR. TJ BUDGE:  I don't object to the document



             11    coming into evidence, on condition that recognize we



             12    already have evidence of what water rights are



             13    delivered through which ditches.  And to the extent



             14    there's any conflict with those, we would defer to the



             15    watermaster's records.



             16           THE HEARING OFFICER:  Okay.  Mr. Lemmon, any



             17    objection?



             18           MR. LEMMON:  No objection.



             19           THE HEARING OFFICER:  With the stated



             20    qualification, the document marked as Exhibit -- and I



             21    believe this is 2069; is that correct, Mr. May?



             22           MR. MAY:  Yes, Director.



             23           THE HEARING OFFICER:  -- is received into



             24    evidence.



             25                (Exhibit 2069 received.)
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              1                 CONTINUED DIRECT EXAMINATION



              2    BY MR. MAY:



              3           Q.   Dr. Brockway, I'm showing you on the screen



              4    here what's been marked as Exhibit 2075.



              5                Do you recognize this?



              6           A.   Yes.



              7           Q.   Okay.  And can you tell me what this is.



              8           A.   Well, I was asked to take a look at the



              9    authorized water rights for the irrigation rights from



             10    the Martin-Curren Tunnel and also from the -- from the



             11    Sandy Ponds.



             12           Q.   And these are rights held by Butch Morris?



             13           A.   Yes.



             14           Q.   Okay.  And what does this document



             15    represent?  What did you do with that review?



             16           A.   Well, my attempt was to determine what --



             17    there are some overlaps in the water rights, both with



             18    place of use and with the diversion allowed.  And I



             19    wanted to find out if there were any conflicts or there



             20    were any constraints to what could be diverted from --



             21    from the Sandy Ponds and/or the Curren Tunnel.



             22                So the first three rights are Morris rights



             23    from the Martin-Curren Tunnel that, in evaluating those



             24    rights, have no limits or overlaps connected with other



             25    water rights.  So those three rights are unencumbered
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              1    by any kind of constraint or condition.



              2                The second set -- the 134 and 135D, 10141A,



              3    and the 08723 -- are linked by some constraints.  The



              4    36-08723 is the wastewater right held by Mr. Morris



              5    from the Sandy Ponds.



              6           Q.   And if I was to pull up that water right --



              7    and I believe it's 2041.



              8                2041 has been admitted, hasn't it, Garrick?



              9           MR. TJ BUDGE:  Yes.



             10           THE WITNESS:  If we look at conditions 2 and 3,



             11    I think they'll --



             12           Q.   (BY MR. MAY):  So conditions 2 and 3 on



             13    the --



             14           A.   Those are important, yeah.



             15           Q.   Okay.  And how does conditions 2 and 3



             16    relate to your calculations there in the middle?



             17           A.   Well, condition 2 is a condition that's



             18    normally put on most irrigation water rights that



             19    limits the diversion under that right to more -- no



             20    more than 2/100ths of a cfs per acre.  That's an inch



             21    per acre.



             22                Condition 3 on this right, which is a



             23    wastewater right, is used in conjunction with 36-134D



             24    and 135D and 10141A.  And that condition is that when



             25    these -- the water authorized by these rights is used,

                                                                 695





              1    that the combined use shall not exceed 3.98 cfs and the



              2    irrigation of 143 acres.



              3           Q.   And so how did you represent or what did



              4    you do with that information for the middle part of



              5    that table that I've got highlighted on there?



              6           A.   Well, what it says is with that constraint,



              7    the 3.98 cfs, that if you use all four of these rights



              8    on the same authorized place of use, which they all



              9    have the same, that you'll be limited to 3.98 cfs.



             10                But if you add up the authorized diversion



             11    rates by those four rights, you get more than 3.98.  So



             12    I believe that that condition on the wastewater right



             13    limits what you can legally apply to those 143 acres.



             14           Q.   And the bottom section here, what does that



             15    represent?



             16           A.   Well, the bottom section purports to show



             17    what the maximum flow that could be put on those



             18    143 acres is.



             19                The first -- the first four rights out of



             20    the Martin-Curren Tunnel are not limited by anything.



             21    The 134D, or the 143-acre rights, I believe would be



             22    limited to the 1.58 cfs.  So the total is 3.65.



             23           Q.   And that 1.58 is represented here; correct?



             24           A.   Yes.



             25           Q.   Okay.
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              1           A.   The condition on 08723 essentially says you



              2    can't -- you can't divert from the two red rights, the



              3    135D and the 1041A because of that limitation on the



              4    discharge condition.



              5           MR. MAY:  Director, I would move for the



              6    admission of Exhibit 2075.



              7           THE HEARING OFFICER:  Mr. Budge?



              8           MR. TJ BUDGE:  I apologize.  I do have an



              9    objection that may be able to resolve with some further



             10    questioning of the witness.



             11           THE HEARING OFFICER:  Okay.



             12



             13                     VOIR DIRE EXAMINATION



             14    BY MR. TJ BUDGE:



             15           Q.   Dr. Brendecke, did you personally prepare



             16    this -- Dr. Brockway, did you personally prepare this



             17    document labeled as Exhibit 2075?



             18           A.   No.



             19           Q.   Who prepared it?



             20           A.   I'm not sure.  I think it may have been



             21    either Justin or Mr. Haemmerle.



             22           Q.   So one of Rangen's attorneys handed this to



             23    you?



             24           A.   It was e-mailed to me.



             25           Q.   E-mailed it to you.
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              1                Did you go back and look at the current



              2    Department water right reports for every one of the



              3    water rights that are listed on this?



              4           A.   I did.  I pulled every one of them.



              5           Q.   So you went and verified all of the data



              6    that's on this document?



              7           A.   I did, yes.



              8           Q.   Fair enough.  And I'm a little confused by



              9    the labeling on this.  The top three rights say



             10    Martin-Curren Tunnel water rights.



             11           A.   They are.



             12           Q.   Those are water rights that have their



             13    source as the Martin-Curren Tunnel?



             14           A.   Yes.



             15           Q.   And then the second section relates to



             16    combined use, but these water rights are not all



             17    Martin-Curren Tunnel water rights; is that correct?



             18           A.   They are not.



             19           Q.   So water right 36-08723 is a Sandy Ponds



             20    water right?



             21           A.   Yes.



             22           Q.   And the other three, 134D, 135D, and 1014A



             23    are Martin-Curren Tunnel rights?



             24           A.   Yes.



             25           Q.   Are those rights all owned by Morris?
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              1           A.   Yes.



              2           Q.   So this document doesn't include any of the



              3    water rights for Musser or Candy?



              4           A.   No.



              5           Q.   And I am also confused by the total



              6    combined diversion limit you show at the bottom of



              7    3.65.



              8                Is the 75 acres referred to in the top



              9    three rights, is that one part of the 143 acres



             10    referenced in the middle section of water rights, or is



             11    that a separate parcel of land?



             12           A.   I don't know if there's any -- I don't



             13    remember if there's any overlap there or not.  The



             14    143 acres, as specified as place of use for the center



             15    rights, the 134D, 135D, 10141A, and 86 -- 872- --



             16    whatever that is, those 143 acres are the same exact



             17    acres.



             18           Q.   Okay.



             19           A.   So the place of use for all of those four



             20    rights is the 143 acres.



             21           Q.   Okay.  So those are one parcel of land,



             22    143 acres.



             23                The top three rights that say 75 acres,



             24    those are a separate parcel of land; right?



             25           A.   I don't remember.  I can look it up,
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              1    though.



              2           Q.   You're not sure.  Okay.  Assuming they're



              3    separate parcels, if you add up the top three water



              4    rights, the .82, .82, and .43, you get 2.07 cfs; is



              5    that right?



              6           A.   I don't know that I put that on there.



              7           Q.   Well, it's not on there.  I'm just adding



              8    it up.



              9           A.   1.64 and .43.  That's right.



             10           Q.   Okay.  So for that parcel there's 2.07 cfs



             11    Morris can divert, and then for the 143-acre parcel you



             12    get 3.98 cfs.  So I'm confused by this bottom section



             13    that says "Total combined diversion right," and maybe



             14    that's because you're limiting it to the tunnel.  But



             15    if I add up the 2.07 and the 3.98, I get to 6.05.



             16                I guess my objection, Director, is I'm a



             17    little confused by the math and where the parcels



             18    pertain.  I'm confused about this leading to



             19    confusion -- I'm concerned about this leading to the



             20    confusion of others.



             21                And I would note that every one of these



             22    water rights reports are in the record and speak for



             23    themselves, and I do think that those would be better



             24    evidence than this summary that leaves, I think,



             25    reasons for questions in people's mind.
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              1           THE HEARING OFFICER:  Okay, Mr. Budge.



              2                Any objection to this, Mr. Lemmon?



              3           MR. LEMMON:  No.



              4           THE HEARING OFFICER:  Okay.  Well, Mr. Budge,



              5    this is a summary, one person's interpretation.  And



              6    thank you for at least pointing out some possible other



              7    interpretations.  I'll allow it into the record, but



              8    thank you at least for pointing it out.



              9                So the document marked as --



             10                What's the number, Mr. May?  I --



             11           MR. MAY:  20- -- sorry.  It's 2075.



             12           THE HEARING OFFICER:  2075 is received into



             13    evidence.



             14                (Exhibit 2075 received.)



             15           THE HEARING OFFICER:  I appreciate what you've



             16    done, Mr. Budge, in pointing out possible anomalies in



             17    the computation.



             18



             19                 CONTINUED DIRECT EXAMINATION



             20    BY MR. MAY:



             21           Q.   Dr. Brockway, I've brought up on the screen



             22    Exhibit 2067.



             23                Do you recognize this?



             24           A.   Yes.



             25           Q.   Okay.  And what is this?
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              1           A.   That's a compilation of the data from



              2    ESPAM-2.1 for four different scenarios of curtailment



              3    of junior rights on the ESPA.



              4           Q.   And so what process did you use to create



              5    those different scenarios?



              6           A.   Well, we ran the ESPAM-2.1 model in steady



              7    state, and then we cookie-cutted the -- the junior



              8    water rights to those -- to those priority dates on the



              9    left and ran the model.  And the result is the third



             10    column in cfs.



             11           Q.   And so with regard to the dates on the



             12    left, I see one that says 7/13/1962 at the top, and



             13    that's followed over, and you've got -- I guess we can



             14    look at what these are.



             15                What is the significance of 1962, the



             16    7/13/1962?



             17           A.   That's the priority date of the Rangen,



             18    Inc., water right from Curren Tunnel.



             19           Q.   And that's the water right that was



             20    generally the subject of the prior call and the order



             21    that we've been talking about; correct?



             22           A.   Yes.



             23           Q.   And here I notice 14.4 under "Cell," and



             24    then 9.1 under the column that says "cfs."



             25                What does the 14.4 represent?
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              1           A.   That's the output from the model for that



              2    curtailment run --



              3           Q.   And the --



              4           A.   -- for the spring cell.



              5           Q.   Excuse me.  The 9.1, what does that



              6    represent?



              7           A.   That's 63 percent of the 14.4.



              8           Q.   And so with regard to this first line, did



              9    you run that process in the same manner in which you



             10    understand the Department ran the model in order to



             11    come up with the numbers in the Rangen order?



             12           A.   We did.  We duplicated essentially the



             13    Department's.



             14           Q.   And you came up with essentially the same



             15    numbers; correct?



             16           A.   Yes.



             17           Q.   Okay.  And with regard to the lines for



             18    1957, 1908, and 1870, is the only difference in the



             19    process between those the date at which you selected



             20    water rights?



             21           MR. TJ BUDGE:  Objection.  Relevance.



             22           THE HEARING OFFICER:  I think it's premature,



             23    but let's see where it goes.



             24                Overruled for now.



             25           THE WITNESS:  Well, all of the model runs were
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              1    done the same way.



              2           Q.   (BY MR. MAY):  Okay.  With the exception of



              3    the date?



              4           A.   Huh?



              5           Q.   With the exception of the date?



              6           A.   Yes.  Yeah.  But they were run with the



              7    same protocol as IDWR uses.  And in fact, they had run



              8    the 1870 right as part of the model development.  And



              9    so the only difference is the date.



             10           Q.   Okay.  And with regard to the 1908, why did



             11    you select 1908 there?



             12           A.   Well, let's see.  That --



             13           MR. TJ BUDGE:  Mr. Director?



             14           THE HEARING OFFICER:  Yes.



             15           MR. TJ BUDGE:  I apologize for interrupting.  I



             16    would like to renew my objection for a couple reasons.



             17    This document has not been admitted into evidence.  I



             18    can't connect this to any aspect of the mitigation



             19    plan.  And I'm concerned there will not be an



             20    opportunity to cross-examine Dr. Brockway if this



             21    continues.



             22           THE HEARING OFFICER:  I'm expecting the



             23    objection.  I think Mr. May is still in foundational



             24    examination.  But I'm very wary, Mr. Budge.



             25                Mr. May.
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              1           MR. MAY:  Sure.



              2           Q.   Why did you select the 1908 date?



              3           A.   4/1/1908 is, as I remember, a date for one



              4    of the earliest water rights from the Martin-Curren



              5    Tunnel.



              6           Q.   The irrigation rights, for instance --



              7           A.   Yes.



              8           Q.   -- that are owned by Butch Morris?



              9           A.   Yes.



             10           Q.   And I understand that Mr. Morris testified



             11    that one of his options, were he to not receive his



             12    water, either through the Curren Tunnel or through the



             13    Sandy Pipeline because he was off, would be to



             14    curtail -- issue a call himself; correct?  Do you



             15    understand that?



             16           A.   I remember that, yes.



             17           Q.   And given that understanding, is this an



             18    attempt to look at what a similar order to Rangen's



             19    would look like, given a 1908 call?



             20           A.   That was the reason primarily for doing the



             21    various scenarios.  The 1870 one we repeated just to



             22    make sure we were getting the same answer as IDWR got.



             23    And there's obviously no development of groundwater



             24    between 19- -- 1870 and 1908.



             25           Q.   And so if Mr. Morris were to make that
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              1    call, the amount that would be expected to show up in



              2    the Curren Tunnel itself would be 17.9 cfs?



              3           A.   I believe it would, yes.



              4           MR. MAY:  Okay.  Director, I would move for the



              5    admission of 2067.



              6           THE HEARING OFFICER:  And I won't even wait for



              7    the objection.  I don't want it in the record, and I



              8    don't see a reason for it.  We don't have a call from



              9    Mr. Morris.  He said what he did.  But we're dealing



             10    with a call from Rangen today and mitigation for that



             11    call.



             12           MR. MAY:  May I address that a little bit, your



             13    Honor, because they're attempting to mitigate



             14    Mr. Morris with water from the Sandy Pipeline, and to



             15    mitigate other waters on -- other users on Billingsley



             16    Creek?



             17                And so the amount of water that would show



             18    up in -- from Rangen's call is the amount that would



             19    show up from Rangen's call.  There's also other water



             20    that would potentially show up.



             21           THE HEARING OFFICER:  I see no relevance of this



             22    document until I have a call from those other



             23    individuals pending in front of me.  I won't allow this



             24    document into the record.



             25           MR. MAY:  Thank you, Director.
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              1           Q.   We've looked at some of the specific items



              2    that you were able to make some evaluation on.  You



              3    also mentioned that others were too conceptual maybe to



              4    do a full evaluation on.  However, you did see that --



              5    and you've heard testimony with regard to potentially



              6    cleaning the tunnel.



              7                Did you have any opinion on whether or not



              8    cleaning the tunnel would result in more water to --



              9    available at the Curren Tunnel?



             10           A.   I do have an opinion.



             11           Q.   Okay.  And what is that?



             12           MR. TJ BUDGE:  Objection.  Foundation.



             13           THE HEARING OFFICER:  Sustained.  Some



             14    foundation would be helpful, that Mr. Brockway's been



             15    in the tunnel or observed, Mr. May.



             16           Q.   (BY MR. MAY):  Dr. Brockway, are you



             17    familiar with the Curren Tunnel?



             18           A.   Yes.



             19           Q.   Okay.  Have you visited the Curren Tunnel?



             20           A.   I have visited it and I've been in it.



             21           Q.   Okay.  And have you visited and been in it



             22    multiple times?



             23           A.   Only one time did I go in it.



             24           Q.   Okay.



             25           A.   But I've visited the mouth of the tunnel
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              1    and the facilities there several times.



              2           Q.   And did you have a chance to observe the



              3    condition of the tunnel while you were there?



              4           A.   I did not go to the end of the tunnel.  I



              5    chickened out when the water got up to my waist.  But I



              6    did observe the -- the corrugated metal pipe and the



              7    rock tunnel for some distance, about 100 feet into



              8    there.  And at least for that hundred feet there was no



              9    debris in the tunnel.



             10           Q.   And when we're talking about the tunnel, it



             11    is a corrugated pipe.



             12                Would you expect debris where there's a



             13    corrugated pipe?



             14           A.   Well, I wouldn't expect anything to fall



             15    down from the roof of the tunnel.



             16           Q.   Okay.  Are you familiar generally with the



             17    hydrogeology of the Curren Tunnel?



             18           A.   Generally, yes.



             19           Q.   And based upon your familiarity with the



             20    hydrogeology of the tunnel and visits that you've made



             21    to the tunnel observing the tunnel, do you have an



             22    opinion on whether or not cleaning the tunnel would



             23    result in more water flowing from it?



             24           A.   I do.



             25           Q.   And what is that?
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              1           A.   Well, first let me define what I think



              2    "cleaning" means.  I don't believe "cleaning" means



              3    extending the length of the tunnel or the diameter of



              4    the tunnel.  To me, "cleaning" means about what the



              5    watermaster said, if there are rocks in the bottom that



              6    have fallen down, take them out.



              7                I would not expect any debris from the



              8    standpoint of limbs or tree limbs, leaves, or anything



              9    else in there.  I would expect very little sediment in



             10    the bottom, just because the media -- that tunnel is --



             11    is developed in basalt.  And with the exception of



             12    sometimes interflow beds of maybe sand or something,



             13    you don't get a bunch of sediment.



             14                So I don't think, based on my observations,



             15    that there's a lot of -- of rocks or debris in the



             16    bottom of the tunnel.  And cleaning it by removing



             17    those, in my opinion, would result in very little, if



             18    any, increase in flow.



             19           Q.   And this may sound like an obvious



             20    question, but why wouldn't you expect branches and such



             21    things, leaves and things in the tunnel?



             22           A.   Well, I just don't know -- there aren't any



             23    trees in the tunnel.  I don't know where it would come



             24    from.



             25           Q.   Okay.  So your understanding -- or your
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              1    expectation would be that there would be little, if



              2    any, benefit in terms of flow from cleaning the tunnel?



              3           A.   Unless there's a cave-in up there



              4    somewhere, and then perhaps there could be some



              5    impediment to flow out of the tunnel.  I don't know



              6    that there is.



              7           Q.   With regard to the procedure for -- or the



              8    proposal for a horizontal well, were you able to do



              9    any -- or do you have any opinion with regard to the



             10    horizontal well that has been proposed?



             11           A.   I have an opinion.



             12           Q.   And what is that?



             13           A.   As I understand the concept of drilling a



             14    horizontal well at some elevation in the vicinity of



             15    the Curren Tunnel but below the Curren Tunnel, there --



             16    there is technology to drill horizontal wells.



             17                My concern would be with the hydraulic and



             18    hydrologic impact of that -- if a horizontal well were



             19    drilled on both the Curren Tunnel, existing flows, and



             20    the aquifer in the vicinity of Curren Tunnel and



             21    adjacent wells and springs.  They would decrease.



             22                And I believe Dr. Brendecke said if you



             23    take more water out of the tunnel, it's got to come



             24    from someplace.  And it will result in decreasing water



             25    levels in that area above or upgradient from the Curren
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              1    Tunnel.



              2           Q.   Dr. Brendecke (sic), with regard to the



              3    over-the-rim plan -- sorry.  Now I'm doing it.



              4    Dr. Brockway -- Dr. Brockway, I'm showing you on the



              5    screen what's been admitted as Exhibit 1059, which I



              6    understand was prepared by Dr. Brendecke related to the



              7    over-the-rim proposal.



              8           A.   Yes.



              9           Q.   Have you seen this before?



             10           A.   Yes.



             11           Q.   Okay.  And I'd call your attention to the



             12    column here, which is the second from the last,



             13    relating to the volume.  I will represent to you -- and



             14    you may recall that Dr. Brendecke indicated that this



             15    is the simply the volume limitation on the water right.



             16           A.   Yes.



             17           Q.   Okay.  And with regard to the proposal to



             18    pump water from these wells, what significance does



             19    that column have for you?



             20           A.   Well, it doesn't -- it doesn't allow me to



             21    definitively determine, first of all, what would be the



             22    volume available for pumping from each of those wells.



             23           Q.   And why is that?



             24           A.   Well, in some cases there's no volume



             25    listed on that table or they're combined with some
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              1    other water rights which would affect perhaps the



              2    volume.



              3                And the other concern I have is that my



              4    understanding is the 8,008 acre-feet of potentially



              5    available well water is the diversion allowance.  And



              6    my understanding is if you pump these wells as



              7    mitigation for some other use and you're changing the



              8    use of the water rights, that you may only be able to



              9    transfer to that new use the consumptive use under that



             10    water right.



             11                And if that's the case, then the 8,008 is



             12    high.  And the actual available water for use for



             13    mitigation may be considerably lower.



             14           MR. MAY:  Thank you, Dr. Brendecke, that's all



             15    I've got -- or, Dr. Brockway.  I apologize.



             16           THE HEARING OFFICER:  Okay.  Cross-examination,



             17    Mr. Budge?



             18                And I guess I want to put everybody on



             19    notice, I need to be out of here no later than 20 to



             20    the hour, which means that we only have about ten



             21    minutes for cross-examination and no time for rebuttal



             22    testimony from Dr. Brendecke if you intend to call him.



             23                So I guess I anticipate that we'll be back



             24    here at two o'clock, folks.  I just don't see us



             25    getting through it.
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              1           MR. TJ BUDGE:  I think we can, if Dr. Brockway



              2    will talk a little faster, not wait so much between



              3    questions and answers, we'll get it done.



              4           THE HEARING OFFICER:  It is always the fault of



              5    the witness, isn't it?



              6                Be careful, Mr. Budge.



              7           MR. TJ BUDGE:  If I talk too quick, slow me



              8    down.  I'll do the same.



              9           THE HEARING OFFICER:  I'm not sure who's been



             10    responsible for us going this long.



             11                Go ahead.



             12           MR. TJ BUDGE:  Director, you said 20 to the



             13    hour?



             14           THE HEARING OFFICER:  Yeah.



             15           MR. TJ BUDGE:  If I lose track of time, please



             16    point it out.



             17           THE HEARING OFFICER:  We have ten minutes.



             18



             19                       CROSS-EXAMINATION



             20    BY MR. TJ BUDGE:



             21           Q.   Dr. Brockway, I'm holding what is one of



             22    the exhibits that's been put into evidence.  I don't



             23    have the number.



             24                Justin, can you tell me?



             25           MR. MAY:  2073.
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              1           Q.   (BY MR. TJ BUDGE):  It's hydrograph of



              2    flows from the Curren Tunnel.



              3                This does not include flows out of the



              4    white pipe in the bottom of the tunnel; is that



              5    correct?



              6           A.   No.  That's the IDWR data coming out.



              7           Q.   Good enough.  Okay.



              8                Justin, please pull up Exhibit 2069.



              9                This was a table of all Billingsley Creek



             10    water rights.  You had highlighted flows to various



             11    ditches.



             12                Am I correct in understanding that this



             13    table does not include combined limits for any of these



             14    water rights?



             15           A.   I think you're right.  These are directly



             16    off the page 1 of the IDWR database.



             17           Q.   Okay.  So these are what's on paper, but



             18    not necessarily representative of what the watermaster



             19    may need to deliver; is that correct?



             20           A.   Yes.



             21           Q.   Okay.  Justin, if you'd please turn to



             22    Exhibit 2075.



             23                Just to make sure we're clear on this, this



             24    is the table that you were provided by Rangen's



             25    attorneys and has some summaries of water rights from
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              1    Martin-Curren Tunnel and the Sandy Pipe or the Sandy



              2    Ponds.



              3                I want to confirm, this table does not



              4    include any Candy or Musser water rights; is that



              5    right?



              6           A.   It does not.



              7           Q.   You're not sure if the first group of water



              8    rights of 75 acres overlaps in part or in full the



              9    second group of water rights; is that right?



             10           A.   I'm not sure.



             11           Q.   There's no accounting in this table of



             12    water that may be delivered under shares of stock at



             13    North Side Canal Company; is that right?



             14           A.   That's right.



             15           Q.   Justin, please turn to Exhibit 2067.



             16                This is the model -- the table summarizing



             17    model run.  Go ahead.  Okay.  In the interest of time,



             18    I'm going to skip this one.



             19                Justin, please --



             20           THE HEARING OFFICER:  I hope so.  It's not in



             21    evidence.



             22           MR. TJ BUDGE:  Right.



             23           MR. MAY:  I'd be happy to offer it again.



             24           Q.   (BY MR. TJ BUDGE):  Let me shift gears a



             25    moment and have Justin pull up Exhibit 1018.
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              1                Dr. Brendecke (sic), this is the



              2    application that the groundwater districts have



              3    submitted in this case.



              4                Have you reviewed this?



              5           A.   Yes.



              6           Q.   Do you see there's a purpose of use for



              7    mitigation?



              8           A.   I see one for mitigation for irrigation.



              9           Q.   Have you seen other water rights in your



             10    experience working with water users that have



             11    mitigation as a purpose of use?



             12           A.   Yes.  But not mitigation for irrigation.



             13           Q.   You have seen other water rights with



             14    mitigation as a purpose of use?



             15           A.   Yes.



             16           Q.   And is it your understanding that if the



             17    groundwater districts were to assign this application



             18    for permit to Rangen, then Rangen could then take up



             19    the rest of the permitting and perfection process?



             20           A.   You can assign a permit, yes.



             21           Q.   Okay.  Let me ask you a few questions about



             22    the Martin-Curren Tunnel.  You testified that you'd



             23    been inside the tunnel.



             24                When was that?



             25           A.   Probably about 1995 or earlier.
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              1           Q.   And you had been to the end of the



              2    corrugated pipe; is that right?



              3           A.   As I remember, we went about 100 feet in.



              4    That's all.



              5           Q.   Beyond the end of the corrugated pipe?



              6           A.   I don't remember.  That's a long time ago.



              7           Q.   Okay.  You testified that you would not



              8    expect that removing rock and other debris from the



              9    tunnel would have any impact on flows from the tunnel;



             10    right?



             11           A.   I did.



             12           Q.   Would the Curren Tunnel behave



             13    hydraulically similar to other tunnels in the area,



             14    such as the Hoagland Tunnel or some of the others that



             15    are in that vicinity?



             16           A.   I don't -- I don't know if it would or not.



             17    It depends on what those other tunnels are built in and



             18    how they're built and stability and a whole bunch of



             19    stuff.



             20           Q.   And if actual experience of cleaning



             21    tunnels had a record of improving flows from the



             22    tunnel, I guess you would acknowledge that cleaning can



             23    have some benefit on increasing flows?



             24           A.   On those tunnels, sure.  That was



             25    demonstrated then.
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              1           Q.   Let me ask you about extending the tunnel



              2    or drilling a horizontal well, which are kind of



              3    similar activities.



              4                Do you remember testifying about these



              5    subjects at the delivery call hearing that was held



              6    last May?



              7           A.   Yes.



              8           Q.   Do you recall during that testimony



              9    reviewing the engineering report by SPF Engineering



             10    that evaluated a horizontal well?



             11           A.   I have looked at that report, yes.



             12           Q.   Do you recall agreeing at that time that



             13    drilling a horizontal well would have a -- likely have



             14    a net increase on the total flow available at the



             15    Rangen facility?



             16           A.   It could.



             17           Q.   So conceptually you'd agree that a



             18    horizontal well could provide additional water to



             19    Rangen?



             20           A.   It could.



             21           Q.   You've raised a concern here that you



             22    haven't actually seen the engineering designs for a



             23    horizontal well.



             24                But at least on a conceptual level, you'd



             25    agree that that may be a suitable form of mitigation?
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              1           A.   With some caveats, yes.



              2           Q.   Okay.  And you did explain you have some



              3    concern about a hydraulic impact on the local aquifer,



              4    in that extending the Curren Tunnel or drilling a



              5    horizontal well could have some drawdown in the water



              6    table in that vicinity; is that right?



              7           A.   Yes.



              8           Q.   And that drawdown would occur because more



              9    water is discharging out of those tunnels to Rangen?



             10           A.   The water table will be decreased by a



             11    horizontal well.



             12           Q.   Let me ask you, in your experience as an



             13    engineer dealing with water delivery systems, it's not



             14    uncommon for a surface water user to improve their



             15    diversion device, such as a headgate; correct?



             16           A.   No.  That happens.



             17           Q.   Or to improve their conveyance system, say



             18    lining a ditch or piping a ditch, something of that



             19    nature?



             20           A.   They can do that.



             21           Q.   Those types of activities can have adverse



             22    impact on other water users who may have become



             23    dependent on the seepage or something of that nature?



             24           A.   Well, depending on the individual project,



             25    yes.

                                                                 719





              1           Q.   And for groundwater users, isn't it common



              2    for them to deepen wells on occasion?



              3           MR. MAY:  Objection.  Relevance.



              4           THE HEARING OFFICER:  Overruled.



              5           Q.   (BY MR. TJ BUDGE):  Is it common for



              6    groundwater pumpers to deepen their wells on occasion?



              7           A.   They can do that, yes.



              8           Q.   Sometimes they even drill new wells to



              9    replace wells that aren't functioning properly?



             10           A.   Yes.



             11           Q.   And they're permitted to do that, if the



             12    Department grants them transfer if they need to or



             13    something like that.



             14                And those activities can have the effect,



             15    for example, a groundwater pumper drilling a new well



             16    or deepening a well or enlarging a well, that can have



             17    the effect of drawing down the water table in the



             18    vicinity of that well; is that right?



             19           MR. MAY:  Objection.  Relevance.



             20           THE HEARING OFFICER:  Overruled.



             21           THE WITNESS:  It can.



             22           Q.   (BY MR. TJ BUDGE):  And those activities



             23    are generally resolved based on the priority of the



             24    water rights used to withdraw water from those wells or



             25    other affected wells; is that your understanding?
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              1           A.   I don't think -- if you're just going to



              2    repair a well, priority doesn't mean much.



              3           Q.   But if maybe improving it, deepening it or



              4    enlarging it or something like that.



              5           A.   Well, keep in mind this is not a vertical



              6    well.  This is not a groundwater right.



              7           Q.   I understand that.  I'm asking you about



              8    vertical wells.



              9           A.   With groundwater rights?



             10           Q.   Yes.



             11           A.   Can you improve them?



             12           Q.   Yeah.



             13           A.   Yes.



             14           Q.   And they can have an effect in drawing down



             15    the water table in that vicinity of that well; is that



             16    right?



             17           A.   They could.



             18           Q.   You complained earlier about not having



             19    sufficient technical data to adequately review the



             20    feasibility of some of the mitigation alternatives.



             21    You've admitted that drilling a horizontal well or



             22    extending the Curren Tunnel would likely have a net



             23    increase in water flow.  I want to ask you about a



             24    pump-back system.



             25                Isn't designing a pump-back system I mean
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              1    fairly common type of engineering work for somebody



              2    like you?



              3           MR. MAY:  Object.  It's beyond the scope of



              4    direct.



              5           MR. TJ BUDGE:  Well, I'll rephrase the question.



              6           THE HEARING OFFICER:  Okay.



              7           Q.   (BY MR. TJ BUDGE):  Do you have any



              8    objection to the pump-back proposal made by the



              9    groundwater users to recirculate water within the



             10    Rangen hatchery?



             11           A.   Yes.



             12           MR. MAY:  Same objection.



             13           THE HEARING OFFICER:  Sustained.  I don't think



             14    it's Mr. Brockway's place here to object or not.  He's



             15    here as an expert.



             16           MR. TJ BUDGE:  So Mr. Brockway is not offering



             17    any testimony concerning the feasibility of a pump-back



             18    system; is that correct?



             19           MR. HAEMMERLE:  I don't think he did.



             20           MR. TJ BUDGE:  Okay.  I just want to clarify



             21    that he's not offering any testimony in opposition to



             22    that.



             23           Q.   Let me ask you about engineering work.



             24                If your firm was hired to design and



             25    develop an over-the-rim system for Rangen, I want to
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              1    ask you about the process you'd go through.  I presume



              2    there initially would be a period of a feasibility



              3    study.



              4           MR. MAY:  Objection.  Beyond the scope of



              5    direct.



              6           THE HEARING OFFICER:  Overruled, at least for



              7    now.



              8           Q.   (BY MR. TJ BUDGE):  You would begin with an



              9    initial feasibility study?



             10           A.   Usually start with a reconnaissance study.



             11           Q.   You might, as part of that reconnaissance



             12    study, review prior work that your firm or other



             13    engineering firms have done in this regard?



             14           A.   Yes.



             15           Q.   And initially come up with just an



             16    evaluation of the -- on a conceptual level whether it's



             17    likely to work.



             18                And then having that done, would you then



             19    engage in some preliminary engineering work?



             20           A.   If it appeared from that



             21    reconnaissance-level study that there was merit to



             22    proceed.



             23           Q.   And as part of that preliminary work, you



             24    would obtain surveys, if necessary.



             25                Would that be common?
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              1           A.   That would.



              2           Q.   Identify design parameters, like the flows



              3    necessary, the pipe sizing, the pump sizing, things of



              4    that nature?



              5           A.   And the acquisition to the resource --



              6           Q.   The acquisition --



              7           A.   -- yes.



              8           Q.   That would be certainly something you'd do.



              9                Sometimes there's permits necessary that



             10    you would evaluate during that process?



             11           A.   Yes.



             12           Q.   And then after the preliminary plans are



             13    done, there would be a period of review where you



             14    review those before coming up with final engineering



             15    plans; is that right?



             16           A.   That would be normal.



             17           Q.   If you were to go through this process for



             18    Rangen, I assume that would take a fair amount of



             19    engineering resources of your firm?



             20           A.   Yes.



             21           Q.   I presume the other engineers that work at



             22    your firm have other projects they're also engaged in



             23    today?



             24           A.   I hope so.



             25           MR. MAY:  Objection.  Relevance, beyond the
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              1    scope of direct.



              2           THE HEARING OFFICER:  Overruled.



              3           Q.   (BY MR. TJ BUDGE):  How long do you think



              4    it would take to go through the process of obtaining



              5    preliminary engineering plans for an over-the-rim



              6    system similar to those conceptually proposed for Snake



              7    River Farms or that we proposed here for Rangen?



              8           A.   To get construction drawings, is that what



              9    you're saying?



             10           Q.   How about preliminary engineering plans.



             11    Which would be prior to the construction plans; right?



             12           A.   It would -- it would take at least six



             13    months.



             14           Q.   And do you have just a rough, off the cuff



             15    ballpark of what the cost of doing that might be?



             16           A.   No.  No, I don't.



             17           MR. MAY:  Objection.  Relevance, as well as



             18    beyond the scope.



             19           THE HEARING OFFICER:  Sustained.



             20           MR. TJ BUDGE:  No further questions.



             21           THE HEARING OFFICER:  My clock says 12:40,



             22    folks.  I'll see you at two o'clock.  Thanks.



             23           MR. HAEMMERLE:  Are you calling Mr. Brendecke?



             24           MR. TJ BUDGE:  No.  We're done.



             25           THE HEARING OFFICER:  But we have cross-examine
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              1    or we have --



              2           MR. LEMMON:  No.



              3           THE HEARING OFFICER:  -- redirect?



              4           MR. MAY:  I don't have any redirect.



              5           THE HEARING OFFICER:  You don't intend to call



              6    Dr. Brendecke?



              7           MR. TJ BUDGE:  No.



              8           THE HEARING OFFICER:  Okay.  So everybody's



              9    finished.



             10                Mr. Lemmon, do you have questions?



             11           MR. LEMMON:  No, I don't.



             12           THE HEARING OFFICER:  Okay.  We have some



             13    cleanup to do and I need to make it very brief.



             14                So we have documents to distribute.  And I



             15    propose that we mark these as exhibits in the 3000



             16    series.



             17                By the way, Mr. Lemmon, I did not ask you



             18    whether you want to present any direct testimony today.



             19           MR. LEMMON:  No.  I think in view of everything



             20    we've covered and the amount of time we've got, I



             21    would --



             22           THE HEARING OFFICER:  I'm happy to come back at



             23    two o'clock.



             24           MR. LEMMON:  I will rest.  I won't ask everybody



             25    to do that.
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              1           THE HEARING OFFICER:  You certainly have the



              2    option.  I don't want to cut your time short.



              3           MR. LEMMON:  I did have a written document that



              4    I -- you know, that I prepared to present.  I guess I



              5    could submit that, if it would be --



              6           MR. TJ BUDGE:  We haven't seen that.  We would



              7    like to review that, and then we could evaluate whether



              8    we have an objection to it.



              9           THE HEARING OFFICER:  I'll see you back at two



             10    o'clock, folks.  And it's not the fault of the



             11    witnesses.



             12                Thanks.



             13                (Lunch recess.)



             14                (Exhibits 3000-3002 marked.)



             15           THE HEARING OFFICER:  We are recording after the



             16    lunch break.



             17                And we're in the home stretch here.  IGWA



             18    has presented all the evidence it intends to submit.



             19    Rangen has submitted all the evidence it intends to



             20    submit.  And I understand there won't be any rebuttal



             21    testimony.  So the direct testimony is completed from



             22    IGWA and Rangen.



             23                But, Mr. Lemmon, you have not had an



             24    opportunity to testify or, Linda, either one of you.  I



             25    want to give you the chance to testify and present any
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              1    evidence you want to today.  We've discussed the



              2    possibility of an alternative.  And maybe you could



              3    tell us, Gary, what you want to do at this point.



              4           MR. LEMMON:  Yeah, I feel like being able to be



              5    involved -- and I thank you for going along with my



              6    inexperience in participating in something like this,



              7    but that I would -- in lieu of testifying today, I



              8    think I would just like to submit my written testimony



              9    for you to consider.  And with that I think we're



             10    complete with what we'd like to present.



             11           THE HEARING OFFICER:  Okay.  And the parties



             12    have reviewed the written testimony, as I understand,



             13    Randy, and --



             14           MR. RANDY BUDGE:  Yes, that's correct.  We



             15    reviewed the testimony that's typed up by the Lemmons,



             16    and would propose to just allow that to be entered as



             17    written without him being sworn or testifying, with one



             18    change on -- which I spoke to Mr. Lemmon about, would



             19    be on page 3, at the top.



             20                The first full paragraph has a comment



             21    under the title "IGWA Proposal 9."  And in the first



             22    sentence is the word "would."  And we agreed to strike



             23    the word "would" and substitute the word "might."



             24                And I think Mr. Lemmon penned that in on



             25    the copy that he has.  He could --
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              1           MR. LEMMON:  I used the word "may."  "May not."



              2           MR. RANDY BUDGE:  "May" instead of "might."



              3           MR. LEMMON:  Yeah.



              4           MR. RANDY BUDGE:  Okay.  And if that would be



              5    penned in and initialed by Mr. Lemmon, that one word



              6    change, just submit it in that fashion.



              7           THE HEARING OFFICER:  So the document that I



              8    have in front of me shows the change that you discussed



              9    and that Gary Lemmon discussed.  And I -- well, no, I



             10    was thinking the original with his handwriting.



             11                But that's this; right?



             12           MS. LEMMON:  Uh-huh.



             13           THE HEARING OFFICER:  Okay.  So I have an



             14    original document with the change from "would" to



             15    "may," and initialed by Gary Lemmon.



             16                And, Mr. Lemmon, this is acceptable to



             17    you --



             18           MR. LEMMON:  That is.



             19           THE HEARING OFFICER:  -- with the change or



             20    amendment?



             21           MR. RANDY BUDGE:  The only other qualification,



             22    just to clarify, is that Mr. Lemmon's testimony is



             23    presented as a lay witness.  He's not contending to be



             24    an expert on any matter.



             25           THE HEARING OFFICER:  Mr. Lemmon?
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              1           MR. LEMMON:  Yeah, we had this discussion.  You



              2    know, obviously since we have fish farms, I do know a



              3    little bit about the subject.  But I don't pretend to



              4    know a great deal about recirculation systems, so...



              5           THE HEARING OFFICER:  Well, I guess I'll accept



              6    the explanation.  Some people can be qualified as



              7    experts because of long experience in an area.  And I



              8    know the Lemmon family has been there for a long time,



              9    so I guess I would view, at least what's stated in the



             10    document from his own personal observations, as being



             11    credible from the standpoint of his long experience in



             12    the Hagerman Valley.



             13                Mr. Budge, I suspect you're referring to



             14    some technical discussion about pump-backs based on



             15    what Mr. Lemmon has said.



             16           MR. RANDY BUDGE:  Just -- I'm not questioning



             17    Mr. Lemmon's experience as a fish farmer.  Just simply



             18    he's not an engineer or a hydrologist or anyone with



             19    technical training or expertise and wasn't intending to



             20    submit this as an expert witness, just simply as a lay



             21    witness.



             22           MR. LEMMON:  I'm not intending to submit it as



             23    an expert witness.



             24           THE HEARING OFFICER:  We could attempt to



             25    qualify you.
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              1           MS. BRODY:  I put my money on Mr. Lemmon on



              2    that.



              3           THE HEARING OFFICER:  And has Rangen reviewed



              4    this document?



              5           MR. MAY:  We have no objection, your Honor.



              6           THE HEARING OFFICER:  Okay.  All right.  So



              7    should we mark this as an exhibit?  I'm assuming, based



              8    on the numbering scheme, this probably should be 4000.



              9                Is that acceptable?



             10           MR. TJ BUDGE:  Yes.



             11           THE HEARING OFFICER:  Do you want an actual



             12    label, blue label, I assume?



             13                (Exhibit 4000 marked and received.)



             14           THE HEARING OFFICER:  And another matter we need



             15    to discuss.  Garrick Baxter has distributed some CD



             16    discs, some CDs, and they contain data.  And in



             17    particular, as I understand the discussions off the



             18    record, Exhibit 3000 -- or what's been marked as



             19    Exhibit 3000 contains data related to flows in the PVC



             20    pipe that diverts water from inside the Curren Tunnel



             21    and then delivers the water diverted to the Rangen



             22    hatch house and related facilities.



             23                And the Department intends to use this data



             24    in combination with Department-measured flows in Curren



             25    Tunnel to determine and evaluate what the total flows
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              1    of the Curren Tunnel are.  And the Hearing Officer felt



              2    it was important to have this data in the record, along



              3    with the Department's measurement data.



              4                We also have some data that's recorded on



              5    another CD.  It's marked as Exhibit 3001.  And the



              6    second CD is a summary -- and I guess these are data



              7    tables, and I haven't looked at the information myself,



              8    but there's information contained in this CD regarding



              9    previous activities conducted by IGWA and Southwest



             10    Irrigation District from the years 2005 through 2010.



             11                As I understand it, Jennifer.



             12                And these activities have been recognized



             13    in previous delivery calls for -- and actually used or



             14    included as stresses in the model.  And that would be



             15    model 1.1, as I understand.  But they've been included



             16    in evaluating the simulated benefits of these



             17    activities, specifically conversions, CREP, and



             18    groundwater recharge.



             19                And my intention is that the Department



             20    will use this information, then, to conduct transient



             21    model runs with version 2.1 to then determine what



             22    the -- for each year what the remaining benefits are,



             23    simulated benefits of these activities.



             24                Now, it's probably not the right time for



             25    this, and I don't necessarily want to have Jennifer
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              1    back up on the stand, but is my representation okay,



              2    Jennifer, with respect to this disc?



              3           MS. SUKOW:  Yes.



              4           THE HEARING OFFICER:  Okay.  So hopefully, you



              5    can glean, at least from this, the information that I'm



              6    asking staff to digest and then work through.  And I



              7    anticipate that the model runs, then, that are



              8    generated will be sent to the parties and that I will



              9    augment the record with those model runs.



             10                It creates a particular procedural problem



             11    for me because the parties then will have an



             12    opportunity to review it and question the contents, and



             13    I'll give the parties another opportunity if they want



             14    to call witnesses regarding these model runs to do so.



             15                I would hope, based on the testimony of the



             16    experts, that they'll find that the work done by



             17    Jennifer is credible.  In fact, I'd say incredible.



             18    But certainly I have confidence in what she does.  And



             19    I haven't heard any questioning of the Department's



             20    modeling, model runs that have been done.



             21                And the last document marked as Exhibit --



             22    and I think it's 3002, is an aerial image or imagery of



             23    the vicinity of the Rangen facility and also of the



             24    Musser, Morris, and Candy properties.  And this



             25    particular aerial photograph outlines the boundaries of
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              1    those properties, as well as depicts an outline of the



              2    boundaries of the North Side Canal Company service area



              3    as contained in the records of the Department of Water



              4    Resources.  Attached to the aerial imagery is a



              5    description of the two colored boundary lines.



              6                And all of these marked exhibits the



              7    Director intends to consider as -- as part of the



              8    record and will use this information in writing the



              9    decision.



             10                Now, it seemed to me that there was some



             11    additional information, Randy Budge, that you wanted me



             12    to somehow recognize in the record, but maybe I



             13    misunderstood.



             14                Were there some additional documents out



             15    there, or did we address all of them?



             16           MR. TJ BUDGE:  The only ones that we had were



             17    the reports of Bern Hinckley and Tom Rogers that we had



             18    anticipated submitting in the record.  But we



             19    understand those are not being allowed.



             20           THE HEARING OFFICER:  Yeah, I thought there were



             21    maybe some Department documents that you wanted to



             22    ensure that I --



             23           MR. TJ BUDGE:  Well, the documents that we tried



             24    to obtain from the Water Resource Board that we've been



             25    unsuccessful at were their records of IGWA's
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              1    participation in recharge activities.  And so far we've



              2    struck out on that.  I don't know if that's something



              3    the Department has available to it or not.



              4           THE HEARING OFFICER:  What documents are you



              5    talking about?



              6           MR. TJ BUDGE:  Well, in preparing for the



              7    hearing, we tried to find out -- tried to get a summary



              8    of the recharge -- the Water Board recharge activities



              9    that have happened each year and the private



             10    contributors to those.



             11                We were unable to get that data, in part



             12    because of person who was keeping it, Mr. Quinn I think



             13    his name was, is no longer either working or in charge



             14    of that program.  I don't know if that's something



             15    Department personnel have access to or not.  But that



             16    is public record.



             17           THE HEARING OFFICER:  We can look for it, I



             18    suppose.  I assume somebody has already.  I don't know.



             19           MR. TJ BUDGE:  Yeah.



             20           THE HEARING OFFICER:  Okay.  I'm willing to try



             21    to find it.  If it's out there, then maybe we need to



             22    have a further discussion about it.



             23           MR. RANDY BUDGE:  On that point, I did have an



             24    e-mail back, one response from Brian Patton that was



             25    provided -- I'm not sure if it was over the weekend or
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              1    Monday -- in response to the requests we made earlier.



              2                And he provided some information and



              3    indicated that there was a recharge project through the



              4    canals of something like 217,000 acre-feet, with one of



              5    those we contributed to that he tied the money to.  And



              6    it's one of the exhibits we have here that showed



              7    something less than $50,000 being paid.  That was one



              8    project.  But he hadn't yet been able to identify the



              9    specifics of where that water was recharged.



             10                And as I understood, he was still looking



             11    for the other one, some contributions made on I think



             12    it was Milepost 31 and perhaps one other recharge site.



             13           THE HEARING OFFICER:  Okay.  We had an exhibit,



             14    Justin, that was not at least verbally recognized as



             15    having been admitted.



             16                And is that No. 1071?



             17           MR. BAXTER:  2071.



             18           THE HEARING OFFICER:  Oh, 2071.  Sorry.  And as



             19    I recall, and in our discussions in going back through



             20    the record, the exhibit was offered, but I never



             21    responded.



             22                So Exhibit 2071 is received into evidence.



             23           MR. MAY:  Thank you.



             24           THE HEARING OFFICER:  Now, do we need to do any



             25    additional cleanup?
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              1           MR. RANDY BUDGE:  I show that as being admitted



              2    over objection.



              3           MR. TJ BUDGE:  Yeah.



              4           THE HEARING OFFICER:  Yeah, and I --



              5           MR. MAY:  I think there was some issue in the



              6    record maybe as to whether it was, so we're just



              7    cleaning it up.



              8           THE HEARING OFFICER:  And I didn't have a very



              9    good recollection of it, and Garrick didn't either.



             10    And his records didn't reflect its admission.  So we



             11    just wanted to ensure that it was in the record.  Okay.



             12           MR. MAY:  The only final thing that we were



             13    wondering about was are you going to be wanting or



             14    requiring some kind of briefing after the hearing



             15    today?



             16           THE HEARING OFFICER:  I didn't plan to request



             17    briefs.  I suppose if the parties want to submit them,



             18    that's fine.  But my intention is to issue a decision



             19    in a time frame of days or weeks, not months.  There's



             20    an urgency about this.



             21                And my concern is that if there's a



             22    briefing schedule, it pushes all of those I think very



             23    urgent timetables back.



             24                And so I want the parties to tell me why



             25    it's important to brief.  And recognizing that on both
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              1    sides, whatever happens, it will push us farther into



              2    the summer.  There's less opportunity for relief if



              3    that's the goal, Mr. May.  And there's less opportunity



              4    for preparation and certainty on the part of IGWA.



              5                And so I guess I'm wondering why the



              6    parties would want to do that.



              7                Mr. Budge?



              8           MR. TJ BUDGE:  I think there are some legal



              9    issues out there, as far as recharge credit, that we



             10    were anticipating briefing on.  And it may be helpful



             11    for the Director to understand each party's view of the



             12    evidence and its relevance.



             13                I do feel like with the cease-and-desist



             14    order having been stayed, along with the curtailment,



             15    that maybe will relieve some of the pressure or provide



             16    some opportunity to provide briefing.  But our



             17    preference would be to submit briefing under a schedule



             18    that is acceptable to the Director and hopefully to



             19    Rangen as well.



             20           THE HEARING OFFICER:  Okay.  Justin?



             21           MR. MAY:  We didn't necessarily have a reason



             22    that we really wanted to brief.  I just wanted to make



             23    sure that I understood if you were expecting something,



             24    how quickly I needed to get it generated.



             25           THE HEARING OFFICER:  Well, I can tell the
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              1    parties that I intend to work on this order over the



              2    weekend.  And if you want to submit briefs, you can



              3    work on a brief over the weekend too.



              4                So one week simultaneous briefs.  If you



              5    want to submit one I want it in by next Wednesday,



              6    seven days.



              7                Do you have any input?



              8           MR. BAXTER:  I was just going to say that would



              9    give time to also have Jennifer run the transient model



             10    runs and provide that information, so I think that



             11    could be taking place in tandem.



             12           THE HEARING OFFICER:  I'm not sure she told me



             13    she could have it done in a week, but --



             14           MS. SUKOW:  I think I told you two weeks.  And



             15    part of the reason for that is we usually do run an



             16    internal QA check.  So Allan will make a run, too, and



             17    discuss the time conflicts.



             18           THE HEARING OFFICER:  We may not have it out by



             19    then.  But I guess I want to have the benefit of the



             20    briefs before I issue a decision.  So -- and I may have



             21    that earlier or later.  I'm not sure I can tie -- given



             22    what Jennifer has said, and staff time and Allan



             23    Wylie's availability or unavailability.  We'll get it



             24    done as soon as we can.  But one week to brief.



             25           MR. MAY:  One week simultaneous with no reply, I
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              1    understand?



              2           THE HEARING OFFICER:  Yeah.  Yeah.  We need to



              3    have -- I just can't extend the time frame out.  This



              4    is number one priority for me and writing a decision



              5    and giving the parties, those water users out there,



              6    some -- a decision that creates certainty.



              7                Okay.  Anything else?



              8                Thanks for the help of everyone.  The



              9    record will close.  As I said, we'll work diligently on



             10    a decision.



             11                (Hearing concluded at 2:30 p.m.)
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