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BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE ST A TE OF IDAHO 

IN THE MATTER OF THE MITIGATION 

PLAN FILED BY THE IDAHO GROUND 

WATER APPROPRIATORS FOR THE 

DISTRIBUTION OF WATER TO WATER 

RIGHT NOS. 36-02551 AND 36-07694 IN 

THE NAl\lE OF RANGEN, INC. 

Docket No. CM-MP-2014-001 

RANGEN, INC.'S PETITION TO 
INTERVENE TO BECOME A 
PARTY PROTEST ANT 

COMES NOW, Rangen, Inc. , P.O. Box 706, Buhl, Idaho 83316, by and through its 

attorneys, files this Petition to Intervene to Become a Party Protestant ("Petition") pursuant to 

IDAPA Rules 156 and 350 through 354. The basis of this Petition is that Rangen claims a direct 

and substantial interest in the Mitigation Plan ("Plan") filed by the Idaho Ground Water 

Appropriators Inc. ("IGW A"). The Plan addresses the Director's Final Order Regarding 

Rangen, Inc. 's Petition for Delive,y Call; Curtailing Ground Water Rights Junior to July 13, 

1962 ("Final Order"). The Final Order requires ground water users, including IGW A, to provide 

Rangen a certain amount of water. Rangen's interest in the case is to insure that the Plan filed by 
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IGWA, as a matter of fact and law, satisfies the tenns of the Final Order. Rangen filed a Protest 

setting out the basis of its objection to the Plan. The Protest is attached hereto as Exhibit A and 

incorporated herein by reference. The relief sought by Rangen, based on the face of the Plan and 

for other factual and legal issues set forth in Exhibit A, is to have the Department deny the plan. 

Other than paying the filing fee on the date of filing, the Protest was otherwise provided to the 

Department and upon IGW A in a timely fashion. 

Rangen does not believe that granting the Petition will prejudice any party. Rangen's 

interest is not being represented by any other party, and Rangen would be prejudiced by its 

inability to participate in the Mitigation Hearing on the Plan set for March 17-18, 2014. 

Granting Rangen's Petition will not disrupt any proceeding, will not prejudice any party and will 

not cause any undue broadening of the issues 

This Motion is supported by the Affidavit of J. Justin May. 

DA TED this I l.( day of March, 2014. 

MAY, BROWNING & MAY, PLLC By:¥---
J.JusfMay 
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CERTIFICATE OF SERVICE 

The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the 

---1.!i day of March, 2014 he caused a true and correct copy of the foregoing document to be 

served by email and first class U.S. Mail, postage prepaid upon the following: 

/ 
Original: Hand Delivery [Y 

Director Gary Spackman U.S. Mail D 

IDAHO DEPARTMENT OF WATER Facsimile D 

RESOURCES Federal Express D 

P.O. Box 83720 E-Mail ~ 
Boise, ID 83 720-0098 
deborah.gibson(a}idwr.idaho.gov 
Garrick Baxter Hand Deliveryo / IDAHO DEPARTMENT OF WATER U.S. Mail 
RESOURCES Facsimile D 

P.O. Box 83720 Federal Express 
~ Boise, Idaho 83 720-0098 E-Mail 

garrick.baxter@idwr.idaho.gov 
kimi.white(a}idwr.idaho.gov 
Randall C. Budge Hand Delivery D 

Thomas J. Budge U.S. Mail D 

RACINE, OLSON, NYE, BUDGE & BAILEY, Facsimile D 

CHARTERED Federal Express 
~ P.O. Box 1391 E-Mail 

101 South Capitol Blvd, Ste 300 
Boise, ID 83 704-1391 
Fax: 208-433-0167 
rcb@racinelaw.net 
tjb@racinelaw.net 
bjh(a2racinelaw.net 
Sarah Klahn Hand Delivery D 

Mitra Pemberton U.S. Mail D 

WHITE & JANKOWSKI Facsimile D 

Kittredge Building, Federal Express 
~ 511 16th Street, Suite 500 E-Mail 

Denver, CO 80202 
sarahk@white-jankowski.com 
mitrap(ci),whi te-j ankowski .com 
Dean Tranmer Hand Delivery D 

CITY OF POCA TELLO U.S. Mail D 

P.O. Box 4169 Facsimile D 

Pocatello, ID 83201 Federal Express 
~ dtranmer(a}pocatello. us E-Mail 
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John K. Simpson Hand Delivery D 

Travis L. Thompson U.S. Mail D 

Paul L. Arrington Facsimile D 

BARKER ROSHOLT & SIMPSON, L.L.P. Federal Express 
~ 195 River Vista Place, Suite 204 E-Mail 

Twin Falls, ID 83301-3029 
Facsimile: (208) 735-2444 
tlt@idahowaters.com 
jks@idahowaters.com 
pla~idahowaters.com 
W. Kent Fletcher Hand Delivery D 

FLETCHER LAW OFFICE U.S. Mail D 

P.O. Box 248 Facsimile D 

Burley, ID 83318 Federal Express 
~ wkf@pmt.org E-Mail 

Jerry R. Rigby Hand Delivery D 

Hyrum Erickson U.S. Mail D 

Robert H. Wood Facsimile D 

RIGBY, ANDRUS & RIGBY, CHARTERED Federal Express 
~ 25 North Second East E-Mail 

Rexburg, ID 83440 
jrigby@rex-law.com 
herickson@rex-law.com 
rwood~rex-law.com 

~) _,,,..--
J. Just~ay 
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R,111gc11 has tht' right t(l l111pu.,1..' IG\\-.-\ ·:, mitigatiun pl:111. The i'ditigatiu11 Pla11 pn1pllSL', 

tlwt !CiW.-\ ·.., 111c111hcrs be ,tllu\\·l'd t11 cl111ti11uc _ju11inr grl1L1nd ,,·atcr pumping dl',pik the 

DireL'lllr·s lll·der that such _ju11illr gn1u11cl ,, ,Her pu111pi11g c,llht'S rnakri,il i11jm> tll Rn11gc11·s ,, akr 

righh. 

ThL· i11itial bases !i1r Ra11gc.·11·s PrlllL'St ar1..· ,h liillu,,-s: 

I. Thl' \Iitigatit,n l'la11 is l'aciall: u11,1pprl1\ ahk b1..'L\1usc it dlh:., 11nt curnpl,'., ,1. 1th !Zuk 

-LUJI ufthL· Cun_ju11cti,·1..· i\la11:1g1..'l11L'llt Ruks: 

pctSllllS suh1111tting th1..· pL111. 

h. The :-,titigati11n Pla11 dll1..'., tl\ll ide11til": the\\ alL'r riglth hL·111:liti11g from the 

\litigatilln Plan. 

1..·. Tlic i\litigati1111 l'Ll11 d11L'S 1H1t iLk11til\ the ,,·atcr :,;uppliL'S pn1p11s1..·d tu hL' Lhcd 

liir 111itigati1111 and ,111y cirL·u111stanL'L'S lll limitatiu11s 011 tli1..· ,1,·,1iL1hility \lr such suppli1..·:,;_ 

d. Th1..' \litig,1till11 l'l,111 d1,L'S 11t1l c11nt:1i11 th1..· inliirn1:1tinn ncL·L·ss:1ry ti,r thL' 

DirL'L°l11r Ill c,·,tluak th1..· faL"t11rs set l"t1rth i11 Ruk -LUl3 ll!'th1..· Cti11_ju11L"ti,e 0.la11agL'llle111 

Ruks. 

1 

Rangen ha;; suffered 111atcri,1l injmy. ThL· i11_jur: is PllgPi11g a11d sig11ilica11t. IG\\'A ha, 

submitted a 111itig,1tiL)n plan th,1t is inL·11111pkk at hc-..t. 13ascd upPn th.: arguments in it:-. Petitill11 

for Stay. the Lick l)f detail in ib :-.litigatiL1n Plan. ,md its failmc t11 pnl\ick that ckt:1il. IG\\" ... \ 

sccn1:- prepared tt1 argue that the \litig,ltin11 Pb11 slwuld he etpprll\ cd e,·c11 thLlltgh ineL1mplcte 

h.:c:1usc lG\\._ .. \ claims th,H its mc111l11..Ts ,, ill suffer i1Tq1arablc i11jury if cu11,1ilcd. It rnust be 
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acknowledged. RangL·n ha-.. sulh:red 111atLTial 1nJLII") dUL' tc1 junil1r grL)Und ,vatcr pu111111ng 1;1r 

,·L·,irs. Bcl'ause ofjuniur g1\1und \\'ater pumping I.Zat1gL·n·s right::; h::i,·L· been l'f'kL·ti,·ely curtailed 

hL'Cillhc the ju11iur gruuncl \\·atcr Ll:-iLTS ha,·l· becn ,,·ithdrn\\·ing ,rnlL'r that \\·11ulcl 1·ithe1wi .,t.' ha, l' 

flp\\ ·11 frurn thl.:' \foni11-Curre11 Tu1111cl . lf _iu11il,r gr\lU11tl \\ 'C:ller pu111pi11g i:; allu\\·L·d t,1 L'1ll1ti11UL' 

Rang.en \\·ill Cl1nti11ue to suffer mall'rial injury. H.,lll):'L'll·s \\'akr right::; . ju::;t like the \\alL'r righh 

u!' uthers in the St,1k 111' ldahu. ,lrL· pruperty rig.lit::; L"11titkd tL1 p1\1kdiu11. 

I.Zuk::; requirL·::; rnrtail111L·11t up1111 a fi11di11g 1d'111at,:ri,tl i11jmy. 11).'\l'A 37.03. I l .(1-Hl.!ll .,1. Out-<it­

pritirity pumping 111.1y hl· ,dlu\\L'd <111ly ··11L1rsu,111t tP a 111itigati1111 pla11 that has hl'l'll appro,·cd h: 

till· DirL'dt1r·· 11).\PA :n.(J .\1111-411111 .h (e111ph,i::;i:,; added) Appn1,al i::; 1wt a !l1rniality and 

111Lht llL'L'Lir hel;irL' uut-\ll"-pri11rity pu111ping L·an hL· all11\\·ed. The DirL'L'l\1r L·,1111wt al Ill\\. 11ut-P!'­

priPrity pu111pi11g. tl1 c1111tim1e \\ liik ju11i111· gn1u11d " ·akr purnpLT:-i i11, ·e:-;tig.ak \\ 'hl'lh1..T 111itigati1111 

i::; k,i:-;ihk. lh1..· ldahP Supr1..·111L' (\1urt h,i:; rL'L'L'lltly rukd that thL· praL·ti1..·L· 11'. ,tll11\\·i11g pu11111ing 

und1:.T ,1 '"repLIL'L'I11e11t \\·ukr .. pl.111 in thL· hPllL'. \lr l'\j)L'L'lati,111. that a rnitigatit1n pl.111 111.1.' !:',L'l 

appn1,·ed at Sl'lllL' future tilllL' is tll\t autl1t1ri1.cd. /11 tht· .\/;llllT of /)is1rih111io11 o/ lf"utt'l" !o 1 ·tlri1111s 

lf"ott'I' Rig/11s. Ida Ill 1 P.3d _ ( ldal1t) Supre1111..· Cuurt 21113 Opi11iL111 :S:ti. 13-l ). 

Out-Pf-pri(1rity pumping. must hc curt,1ikd until ,1 111itigati,111 pbn has hc:L'll ,1ppn1,·1..·d. 

-1. Pursu.mt tu thL· Ct1nju11di,L' \lanag1..·1111..•nt Ruks. in the Final 01"Lkr Rcg,1rdi11g 

Rang1..·n lnc.·s PL'titinn for Dcli,L·ry Call. the Dircl'!Pr CllnL·ludcd thc1t '"[h]c1..·ausc Rangen ha;; 

sulll'rcd 111,1kri::il injury. thc DirL'L'.tl1r \\·ill curtail gn1und \\·,1tcr rights bearing elate~ of pritirit> 

L'arlicr than July 13 . I lJh2. \\·ith pl,ints ,,f di, c:r~il1n IPcatcd htith ,,·ithin the ar1..\1 llf ct111111wn 
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/or /J,-ln't'n ( 'of/ (Ja11u:1ry 29.21114 ). Co11dusio11 of /.u11 Mi. 

::i. ·1 he Final Order lfrgard111g Range11 l11c. ·:, Petitiun li:,r Dcli,-..Ty Call p1"t1,·idc:; that a 

.. 111itigati1,11 pl,1n nni:;t pnwidt.' sirnulatcd s!L'ady state hcnclits l'f lJ. I cl':- tll Curren Tu11111:I l1r 

dirL'L'l flu,,· pf lJ. I d"s t11 Rangl·n.·· Fi11,il Ordt·1· Ncgllrdi11g N.,111gt·11 Jue. ·.1 l'cri1inn/01· /),·Ii, t'IY 

Cllll (Janu:1ry 2LJ. 21ll4). p. 42. The l(i\\':\·s \litigatil1n Plan dlH..'S nl\l pn1,idc citht:.·r a steady 

state hcm·lit td.<J. I L'ls ltl thL· C'mren TUllllL'I ur a dire([ llll\\ ll!' 1). I l'fs !ti RangL'll. 

(1 The hn:il Order lfrgc1rding Rangcn l11L·.·s Pditinn fpr lkli,·cry (',di furtiiL'r 

jHtl\ idL·s that .. lilf mitigation is pro\"idrcl hy direct llo\\ to Rangen. the 111itig,1liu11 111:1y he 

phc1scd-in 11,·cr 11t1t 111t1rL· tklll :1 li,·L·-yL·ar pLTi(ld pmsuant t11 ('\·! Ruk -lt) a:; 1"11lll1,, s: 3.-l er .... tile 

lir:,l :-car. ).2 c1·., till· sccll11d :-c,tr. h.11 L·!"s thL· third YL',lr. (1.(, cl's thL' li1urth yL·ar. a11d 1> I cl'-. the 

p. -l2 (c111pk1sis ,tlilbl) . The :\litigatiPn l'la11 cllics 1111! 111\1\ idL· dirL'L·t 1111\\ t11 RangL'll PL,.--l cl-_, i11 

thL' lirst ,·L·ar. lhL' \-litigati1111 11la11 lh .. ·s 1111! pr11,·idc thL' required qu;inlity lll" dirL'L't llu,, !ti 

Ra11gl't1 ti1r ,my ul" thL· YL'ar;; after thL· !"1r:-t year. 

7. lhe \litig,1tit111 Pbn is , ·ague and arnhigu\lus and pr\1,·idL'S 11t1 l1pp\1rtunity 11.1 

e,·,iluatc the rL·liahilit: ll!' the SllllrL'L' l'r rcplaL'L'lllent ,,·ater l1,·er the te1111 i11 ,,·hich it is prl1p\1-,L·d 

tl1 bl' used under thL· \litigati1111 Plan. ThL' prcL·i:-L' sl\urcc Pi"rcplaL·crncnt ,,atcr is 1111t spcL·iliL'll. 

S. The \litigatiu11 Pbn d11L':-- 111,t id ... ·11tify th,H it \\·ill 11r11,idc rcplaccrncnt ,,·atcr. at the 

tirn ... · and plaL'L' rL'l[llired by Ran!;L't1':- scni11t" 11ri11rity ,,atL·r rights. sufticicnt tt1 t1ff,;et thL' dcpkti, L' 

effect ofjuninr grt1und ,, atl.?r ,, ithclr,1,, al:; ,,·ithin the at"t:.'a nf curtailment at such tirne and place 
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lJ The \litig<1ti(l11 Plan contains 1w ··c(lntingcncy pn.1, isio11s tl1 assun .. ' prt1tecti,1n uf th ... : 

scninr-prilirity right i 11 the e,·cnt the 111itig<1till11 ,,. atcr snurL·c beL'l1111cs u11c1,·ailabk'" a11cl th-crdi:1re 

, illlatc:i Ruk -B.03.c. Ill £11l :\!uua u/ /)1.1rrifilllio11 o/ Wora to 1 ·orin11.1 ll"ura N.iglir.1. ____ _ 

Idaho P.3cl _____ ( ldahl, Supreme Cnu11 21l I 3 Opiniun i\ll. 13.:.1 ). 

In . The \ ·litigatil,11 Plan rL·qucsh nL·dit for curre11t and llngt1i11g 111itig<1till11 .IL'ti,·itil':i . 

ScL'lill11 1 i\-C u!" tlK· i\litigatit111 Ph111 ilk11ti!iL':-i these al'li, itics "" n,11,·ersiuns. rnluntary dry-up:i. 

,111d gruu11d\\ att:1 rc(·lwrg.<:.'. The i\·Iitigatil111 Pla11 dl,l.'S 1wt pni,·ide any Lkt,1ils regarding these 

,tl'li,·itiL'5. The i\litigatilln Plan doc:, 1wt specil'y hl.l\\ much rnitigatinn n1.·dit l(i\\';\ rnnll'11d.; it j., 

L'lltitkd tti l11r thL·-,e aL·ti,·ities. The i\litig.itillll l'la11 dtlL'S 11ut prl1,·idc any pniptis,tl l11r L·.ikulating 

tlie ,\111llllnt ll!" a11,· :-iLIL·h l'i"L'dit. Rang.en ack11t1,,·kdgcs that. \\·ith apprupriall' 11nH1L l<..i\\'J\ ·!', 

111c111hers 11w,· he L'11titkd 1t1 SlllllL' nl.·dit l11r L'L'rt,1i11 al'li,·itiL·s r1.·sulti11g. in rL·duL·ed uquikr 

tkpktiu11:-i a11d replal.'l.'111L'tll \\ att:r l11r Ra11ge11's ,,·att:r righh. Thl.·sc ,1cti,·itics lit, t1t1t (ll"ll\ ide 

dirL'L'l llti,,· rq1l,1cc111e11t ,,·atn tu Ra11g_L·11. lhLTL'l11r1.·. i11 llrdL'i" tu hL· appn,,·ed as a mitig.itilln 

plan. tlicSL' ty11l.'S Pi' acti,·itiL':-i must prli,i,k slL'ady statt..· hL'llL'lih Pl. lJ. I cf-; tl1 the i\l:trti11-Cu1Tl.'ll 

Tu1111L·I. 1-'inu/ ( Jn/1.'i' Ncgiu·(lill,':!. N(111g,·11 Inc. 's l't'fitio11 fi,r I >,·!i,"L'JT ( 'u/1 (.l,111u,1ry 29. 21l I .:.I). p . 

.:.12. It j., R,111gc11·.., Ulllkrstanding th,1t the a111uu11t llf s1111ulatcd slL'ady stall' hcndits at the \lartin­

Currc11 ·1 unnL·I frtirn thL' aL·ti,·itics spccilicd i11 Sectit111 I f\-C lll' th(· \litigatilln Plan ,,,1uld he 

signiticantl;, [c..,<., than t)_ I d's. 

\\'ith rcg<1rd tll th1..' acti,iti1.'s spl.·ciliL'd in I A-C c1f th1.' \litigati(111 Plc111. Ra11gcn 

spccilicall: PbjcL'h tu any LT1.·dit for the fnllL1\\ing: 1) ncti,·itics nut5idc the ,lrL'a L1f L'L111ailrnL'nt. 

2) nun-pL'llllanent clnngcs. 3) acti,·itics already taken int(1 ,lCC('Llllt in the Directnr·s 

dclL'1111inatiP11 llf nwtt:rinl injury. -1-) thL' crL'dits ::;nught arc 1wt accc1untcd for t1r arL' tl1t1 uncc11ain 

tn h1..· g1\·c11 credit. and S) credits that dn 1wt prt1,·idL' fnr year-artH111d hcnclit~ t1r rnitigatinn 
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Credit shnuld uni;, be giH'n in L'Lllljun,:tiun "ith an urLkr frl1111 the DirL·L'lur nw\.,ing all dwngc-. 

l'ur \\·hich ni:dit i-, gi\ en p,2rn1:1rn:nt. Such PrLkr mtht h1..· cnltlrL·i:d ll\ tlii: Diro:ctnr in tl1l' sarnL' 

111<11111cr ,1:-, tithcr illcg,tl u;;;c:c- uf \\ atcr. Shuuld thi: Director gi\ L' LTL'clih l'ur thL' ::il·ti\·itics sought in 

I i\-C or thl' :\litigdti,H1 Plan. th<-· Dircl'lLll. slwuld LT,11'1 t1n Ordi:r nn Curtail111L·11t spc<..·il'ying the 

('.\,Il'l ,1ni: . ..; L'll\.LTed h_y thL· 01 d<..·1 ,llld th,1t Ill) gn1un(h1:atn pumping frprn the anes l'P\'<..TL'd h_\ 

th..: L'tlll\.L'rsiPib Pr dry-up-. sh,Ill h'-· allu\\cd du1i11g th<..· pemknL·y nf the cmtailin..:nt. 

I I. Th<..· i\ litigalillll PLlll I L'ljUL'-.h LTL'dit ltir \\ akr pr\1\·ilkd tu uth..:r \\·akr USLT;-; tlmlugh 

th..: Sand\· PipelinL'. Rc111gL·11 PhjL'Ch tu an_\ rnitigatillII ni:dit ltir thL· Sandy l'i11L·li11c again-.t 

l(i\\.;\ \; 111itigatiP11 Phl1g,1tit11h umk1 thL· l{a11gi:11 rnrt,1il111L'Ill tll"Lkr. The Sam!_\ l1 ipi:lin1..· du'-'" 

ntit prt1\·iLk .111y rq1laci:llll'I1t \\·,1ll.'r ti1 Rang..:n·s \\·,1lL'r righh. ICi\\'.Ys si111plisti<-· argu111<..·nt that 

pni\ idi11g ,,. all.'r tlm1ugh thL· Sallll:, PipL·li11L' tu uthLT LhL·rs allll\\'S Ra11gL'll ti1 Lhl' wall'r tli,1t \'."lltdd 

PlhL·1wiS<..' h'-· una,·ail,1hk i..; i1h'LllTel'l Tu th1..· L'.\ll.'111 tlut ,111: \\·all.'r is pr1>\iLkd in thL· S,1llll_\ 

Pip..:li11L·. that \\·all'r lllitigaks against 11wrL' SL'11i1lr c,1lls 1·11r \\akr than R.111gL·11's. hut dtil'S 1wt 

prtl\ idL' a11y addititin,II \\,ilL'I ltir R,1ngL·11's \\,Iler righh. hL·11 it. !Ci\\',:\ \\'l.'rL· L'lltitkd lt1 a11\ 

LTL'dit li1r the Samly l'ipL·lin<..'. th..: :-..Iitig,1till11 PLI11 d11<..'S 111>t pni\ id..: sui'liL·iL'llt i11i"Prnwti1111 ti, 

<..·akulak any su<..·li <..'rL·dit. FurthernwrL·. ,1thLT than small sh,ll"L'S fr,llll thL· \:,irth Sid..: Canal 

C\1mp,1ny. th..:r..: ar<..' 11() \\·all'r right:; L'UITL'ntl:, a\ ailahk t,> the Sandy Pipeline t,, satisl~v an: 

\litigatilln Plan. On Fchru,11Y 2~. 2n1-L IC\\'A. thn•ugh its 111<..'lllhl'r District. likd li1r a \\ater 

permit for thL· Sandy Pipeline umkr \\'atcr t\pplicati\111 _,()-! 701 I. It dLlL'S nut appcar th,1t tile 

.-\pplicatit1n has hL\?n ,1chcrtised. and th..:rc \\'ill be Pn1lL'st:,; tll th-.· Applic:lliL,n \\hen it is 

achcnised. Finally. the S:mdy Pipeline \\·otild 1wt ckliHT ycar-awund rights tll mitigate again~t 

I{\ '\(;E'\. !'\CS PHOl ~- ~ r IO!(;\\ .\·, \!rl ((; _\I IO'\ Pl \\ - 6 



12 . l{angcn objects to any t:i-cdit for !Ci\\' :\·~ stated i11t1.·11t tn assign AppliL'Lltiun for 

\\'akr Pc1111it \11. 36-1 (1LJ7Ci. IG\\'A ·s ,1pplic.iti(l11 i-. sp..:1.·ulati,·e a11d sh(lulcl 110t he appru,1.·d. 

Applicatilln. Sl'1.' I· \hihit I i11L'L"1rporalL·d licr1.::i11 hy rd~r1.·11ce. Applicati1m for \\'alL'r l\:rmit \11. 

3(1-l (1LJ7(1. LTe11 if appro,·ed (l{a11gc11 L·,nitemb it ,,·ill 11\lt !11.· appn)\\_•d). \\·ould 1wl p1\1\ ide 

Ra11ge11 ,,:ith any \\·ater that it \\LnI!d 11111 llthern·is1.· b1.' entitled t11 use either pursuant tu ih current 

,,·atL'r rights ()r pursuant tll AppliL·atinn !'ur \\',iter Permit \L1. 3Ci-l 7llU2. Ra11g1.·n ha-, h1.·e11 u-,i11g 

13. R,111ge11 llhjL·ds tti IG\\'1\ ·s prl,pl1s,tls tl, prP\ iLk lish ur 11w111.'lar:, L'lll11p1.·1i:;,1till11 

llhkdd pf repl ,11x111l:11t ,, akr. Th1.Te is I1ll legal h,hi-, ltir th1.· appw, al ld -.uL·h an allL'rn.1ti,·1.· tP 

. /111,·llll,·cl .\/ui~t1tion /'Ion. I J,·nying .\luti()J/ 111 Stril,t·. f>t'J/1 in~ ,\t ( ond .\/11i1:.;c111(}11 /'/011 llll<I 

l111t'ildt•d .\ , ·( ,,nd .\li1igutio11 /'/c1n in /'uu: £111<1 .\'utit't' of ( '11/'lu1!n1t·u1 (:-.l.1rd1 :i . _2(l(ILJJ (··snake 

Ri, 1.T !·.inn \l1tl.!,'.,1ti(ll1 .. ). ,-\ppn1,·,il Pl. su1.·h ,1 111iti);.tlil111 plan \\\lLild ,1111llunt IP the pri,·all..' 

1-L ICi\\'A is 11nl L'ntitled tl, al1\ mitigati\ln LTL'dit !l1r suggesting that thL' :\lani11-Cu1Ten 

a11d tu the e\tent that sul'!1 al'li,·itics result i11 nwrt..' ,, atcr al the \lartin-Currcn Tu11nel. IG\\'A 

h,1s 1w lx1sis ll1 cbim credit fpr such ,111 i11erease. ·1 he :-.litigation Plcl11 pni,id,::; 11\1 i11fL1111wtiu11 

r1.•g,1rdi11g \\'lrnt further 111ai11kna11ce and ek,111ing L'lllllLl be clone tL1 enlwncc tlli,,·s fru111 the 

l unnel 
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15. !Ci\\'.-\·~ pnipti:-,tl-, 11u111hLTL'd 7. S. a11d LJ ar~ simpl::- speculation \\'itlwut c111::-

i11fL1r111atil111 nr dd,1il. Ra11ge11 11-i-, prL'\ illLhl:, cti11-,ickrcd ,1ml 1ejcdL'd si111ilar prl•jL'Ch for ,1 

, Mil'l: uf rea:-.l111-, i11L:lucli11g fL'd:..ibilit_'.. Ra11gc11 uhjcct:o. tu the appn)\ ,ii llf thc:..L' prllpll:,,11-,, 

Ra11gL'11 fu11hcr nbjCL'b tu the ct11i:-;id.:.:ratill11 pf thc:,c pt\ipo:;als at the hearing sd1cdukd lltl thL' 

\litig,1tio11 Plan L'll!TL'illly schcdukd fr1r \fat"L:h 17 & l:S. If ICi\\'A L'\l'tllLwll\' suh111its .i 

111itigatitll1 pl,1n th.it is mnrc than a st,1lL.'111L'llt th,1t L·cruin aL·ti,·itiL':-- ,ire L't1nccptu ,illy pLi:---.ihk. th,1t 

plan can he heard hy the DirL'dl1r. l lL1,,·e,·L'L until sud1 a pla11 is hnth :;uh111itlL'd and ap11n1,·ed 

foll11\\ing a IH .. '<1ri11g. thL· ju11i11r out-L1!'-pri11rity gruund \\·,1lL'r pu11111i11g must he cun,1ilcd. 

I ri. In t'L'IJer,11. thL· \litig,llilln Plc111 is ,·,1gL1L' ,111d ,1111higu11u:;. d11e:; tlPl pr11,·ide fi.n 

i1Lkqu,1k 111itigatit111. prt1,·iLks 1111 L'LTtainty tli:1t rL·pLlL'L'lllL'nt \\·a!LT ,,ill hL· Lkli,·LTL'd lll pre,·L·11t 

i11_jmy. is c1llltrar_'., lLl c\i:--ting finding.-; and lk!LT111i11atill1h ll!'thL' DirL'L'\lir ,111d the District ('purl. 

j-; 1111\ ill L'1ll11j1li:111L'l' ,,·ith ld,d111 LI\\. d1•L':-- 11\lt pn1,·idL' .I reli,1hlc Sllllrl·e (lrrepL1L'L'lllL'llt \'.,IILT. ,111d 

11thLT,,·i-;L' f:.1ils tll ,1dcqu,1kly 111itig,1k fi.1r i11jury L'ilLISL'd hy juniur gruund ,,·,1kr ll:--LTS th,1t .irL' 

111c111hers llf ICi\\'A 

17. · R,111ge11 furthLT uhjL·ch l11 thL· \litigatil111 Pl,111 ti.ir suL·h uthLT and f"unliL·r rL·,1s1111S ,1-, 

n1a, he discti,·ercd Lll. tdlcrL·d ,it the hc.1ri11g Lll1 thi.., 111.itter. 

\\'hercli.1re. Ra11gL·11 rL·quesh th.it thL' DirL'dtir den_'., am! clis111i~-; thL' \litig,1ti1111 111,111. and 

fi.ir such uthL'r rL·lid. ,1s thL' Dirl'L'lL1r LkL'llh pt"LljlL'L 

\IA Y. BRO\\':\l~G & \1.-\ Y 
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Robyn i\·I. Brody (ISB No. 5678) 
Brody Law Office, PLLC 
P.O. Box 554 
Rupert, ID 83350 
Telephone: (208) 434-2778 
Facsimile: (208) 434-2780 
robynbrody@hotmail.com 

Fritz X. Haemmerle (ISB No. 3862) 
Haemmerle & Haemmerle. PLLC 
P.O. Box 1800 
Hailey, ID 83333 
relephone: (208) 578-0520 
Fac~imilc: (208) 578-056-l­
t\h(i_~ha~rnla\\ .com 

Attorneysjor Rangen. Inc. 

$ERV1CE COPY 
J. Justin May ([SB No. 5818) 
i\1ay, Bro\rning & i\fay, PLLC 
1419 W. Washington 
Boise, ID 83702 
Telephone: (208) 429-0905 
Facsimile: (208) 342-7278 
jmay@:maybrowning.com REC E 1 VE D 

MAR O 7 2014 
D!:FT. OF WATER RESOUACEc 

S01.1Tl1EAN AEG10N ~ 

BE:FORE THE DEPARH,IENT OF WATER RESOURCES 

OF THE SI A If. OF IDAHO 

IN THE i\1ATTER OF WATER RIGHT 
PER~flT 36-16976 

Water Permit No. 36-16976 

PROTEST FILED BY RA~GEN, 
INC. 

Rangen. Inc. ( .. Rangen'·J. P.O. Box 706, l 15 13th ihmue South, Buhl. Idaho 83316, b) 

and through its attorneys, and pursuant to Idaho Code Section 42-203A, or as otherwise allowed 

by statues. and under IDAPA 37.03.08.03, or as othernise provide by administrative rules. 

hereby files its protest to Water Right Application No. 36-16976. As defined herein. the 

.. Application'· refers all applications for water right 36-16976 including the original Application 

for Pem1it filed on or about April 3, 2013; the First Amended Application filed on or about 

Februar) l 0. :rn 14: and the Second Amended Application for Penn it filed on or about February 

11. 2014. 
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PROTEST 

1. The Application will cause injury to Rangen in that the Application is for places 

of use (POU) and points of diwrsion (POD) located on Rangen's property. As more fully stated 

herein, Ran gen does not grant the Applicants any authority to enter or use Rang en's property for 

the purposes stated in the Application. 'I he Applicants do not own the property where the POU's 

and POD"s are located and no just compensation has been paid to Rangen for said property. 

Acc,irdingly. th.:' Applicants have: not ti.ill) :,lated ho\\' it intends to gain lawful access and use pf 

Rangen's propc:1iy as that me is sought in the Applic<ltion. 

2. Section 3 of the Application lists two. 10 acre trnct'i as the locntion of the points 

of diversion (POD's). Those roo·s are speciticall1 described as follo\\S: S-:c. 32 SES\\'N\V 

and Sec 32 S\\'S\l/NW. No specific structure or local names or t<1gs are listed as POD's. These 

two tracts include the Manin Cum:n Tunnel and the Bridge Di\'ersion from Billingsley Creek. 

The POD·s are on land 0\\11ed by Rangen. See. attached Deed as Exhibit I. 

3. All the requested uses imply that the diverted wakr \\ill be applied to specific 

places of use for the specified purpvscs. The pbce of use (POU) for the rt'quested purpo.5e is 

listed in Section 8 of the Amended Application as Sec. 31, SWNE and SENE, and Sec. 32, 

S\VNW. These requested POU's in the Application are, in fact, the place of use for Ra:1gen's 

fish propagation water rights. This implies that the water applied for \\ill be diverted, applied to 

and beneficially used on Rangen's hatchery facilities. Again, the Applicants have no authority to 

use the property owned by Rangen for the purposes and places of use cited in the Application. 

4. The proposed diverting works listed in the Application are the '·Hydraulic 

pump(s) (size TB D); screw-operated head gate on Billingsley Creek.'' The intent appears to be 

that v.atcr under th~ proposed penn it \•.:ill he diverted by pumping from the source '·Springs; 

RANGEN, l~C.'S PROTEST TO WATER RIGHT APPLICATION 36-16976 - 2 
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Billingsley Creek" and'or a diversion structure on Billingsley Creek. Again. the diverting works 

would all be on land ov.ned by Rangen Inc. 

5. As indicated herein, the POLJ's and POU's cited in the Application are on land 

o,med by Rangen. Rangen has not granted the Applicants any pennission to enter upon lands 

owned by Rangen to perfect any POD's or POU's cited in the Application. Rangen denies that 

the Applicants ha\ e any Constitutional or statutory authority to file an eminent domain action 

againsl Rangcn to gain accesse-.. tn R:111ge11·~ prupert;, tl, prefect an: POD's 1)r POLJ"s. 

Specificall). Id.tho< 'mle Section -l-2-5224( 13) ctuthorized Ground Wakr l)istricts t,1 use crni11t!nt 

domain powers for .. mitigating'' pmposes. 'Tish propagation·' as cited in the Application is not 

for mitigation purposes. 

6. Furthem10r..-:. Rangen does not concede that Idaho Code Section 42-5224 is 

consistent \\ith the Constitutional enabling provisions \vhich allow condemnation for water 

purposes. See, Idaho Cons. Art I, Sec. 14; Art XV, Sec. 3. Ewn if Section 42-5224 is 

consistent with enabling Constitutional provisions addressing conuncndation and rights of 

eminent domain, the Applicants ha\'e not paid Rangen any just compensation. and therefore. is 

not entitled to access Rangen 's property until such just compensation has been paid. ..Pri\ate 

property nm-: be taken for public use, but not until a just compensation, to be ascertained in the 

manner prescribed by law, shall be paid.'" Idaho Cons. Ari. 1, Section 14. Furthermore, the 

interest covered by IG WA and its representative Ground Water Districts do not represent the 

type of "public uses" necessary to support any type of eminent domain proceeding. 

7. Under LOA.PA 37.03.08.40.05.e.i (Rule 40.05). 

The Applicants shall submit copies of deeds. leases, easements or applications for 
rights-of-way from federal or state agencies documenting a possessof)· interest in 
the lands necessaf)· for all project facilities and the place of use or if such interest 
can be obtained bv eminent domain proceedings the Applicants must sho" 
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that appropriate actions are being taken to obtain the interest. Applicants for 
hydropower uses shall also submit infom1ation required to demonstrate 
compliance \Vith Sections 42-205 and 42-206, Idaho Code. (7-l-93) ii. The 
Applicants shall submit copies of applications for other needed permits, licenses. 

(Emphasis added). f lere, the Applicants have failed to show any actions taken to obtain any 

property interest through eminent domain. 

8. Section IO of the Application indicates that Rangen O\\TIS the property at the point 

or di,·ersior1 unJ that Ran~en and memhc:rs of i\pplicant (iround Water District!:> own the land to 

be irrigakd. I hi:, i-.. incurn:l.'t. l he .-\pplicant (iround Water Districts do not m1,·n the land at the 

listed plal.'e uf use. I his statement may mt:an th.it the: Applicants t'ully intend tu 1.:xt:n:ise eminent 

domain powers tL1 gain ownership of the fm:ilities as indicated in Section I Oc of the application. 

Again. the Applicants haw faileJ to take any action to condemn Rangen's property. 

9. Billingsk} Creek is completely appropriated, and adding another irrigation use 

\\ill cause injury to other users. 

It is a fundamental concept that under our constitution. water which has already 
been appropriated is not subject to appropriation by another, unless it has been 
abandoned by the original appropriator or his successor in intc'rcst. Idaho Const. 
Art. 15. §§ 3, 4, 5. Before any permit to appropriate water to a beneficial use can 
ripen into a right to use the water, it is basic: that the permit holder must sho\l, a 
supply of tmappropriated \Vater. fdaho Const. Art. 15, § 3. 

Cant/in v. Carter (Srate of !dalw). 88 Idaho 180, 397 P.2d 761 ( 1964). Here, there is nothing in 

the file indicating that the Applicant has shown that there is water available to appropriate. 

particularly true for the mitigation for irrigation purpose. 

I 0. Water emanating from the i\tartin Current Tunnel forms the headwaters of 

Billingsley Creek. To the extent that the mitigation for irrigation would be used to provide water 

for other users out of the t-..fanin Curren Tunnel. the taking and diversion of water out of 

Billingsley Creek WL1uld cause injur} to senior water users in BillingsleJ Creek. 

R.\...-r-,GEi\, l~C.'S PROTEST TO WATER RIGHT APPLICATION 36-1 6976- 4 
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11. Consistent with the requirements of showing steps to\•,ards condemning Rangen's 

property. the Applicants are generally required to provide information relative to financial 

resources. See. Rule 40.50.f. Incll!ded \\ith this infom1ation. the Applicants are required to 

provide a '"current financial statement certified to show .::ccuracy of the information" or a 

financial commitment letter in order to establish that it is ··reasonably probable that financing 

will be a\·ailahle to appropriate the water and apply it to the beneficial use prnposed.'" Because 

the .'\pplirnnts must cunstruct nc\\ focilities and huy Rang..:n ·s prnpcrty t,1 put in 11s1.: the 

.-\pplication. the Applicants rnu::.t pruducl.: the it.:1m requi::stc:d under the rules. 

12. 1 he source of ,vater is listed as "Springs: Billingsley Creek.'" This Description is 

not specific and does not include the Marin Curren Tunnel. 1 he aerial photograph 

.1ccompanying the application does not show the spccilic location of the source. 

13. The Application is not specific enough to satis{i th~ filing requirements of a 

pcm1it. Under Idaho Code: Section 42-202( 4 ). 

[tjhe application shall be accompanied by a plan and map of the proposed works 
for the diversion and application of the water to a b~neficial us~, shov .. ing the 
character, location and dimensions of the prnpo'>ed reservoirs, <la.rm,, canals, 
ditches, pipelines, wells and all other \vorks proposed to be used by them in the 
diversion of the \\ater. and the area and location of the lands proposed to be 
irrigated. or location of place of other uc;;e. 

Herc, the Application is deficient in sati:,f)ing the requirements of Section 42-202(4). 

14. Section 3 of the Application lists the purposes for the application as fol lo\\S: 12 

cfs for ··mitigation for irrigation·· and 12 cfs for ""fish propagation.'' Both uses are year-around. 

The discharge rate is for 12 cfs. The Applicants ha\'e failed to describe the information as to the 

supply of the 12 cfs as requested by the Department in a ~temo from Corey Skinner. dated 

February 1 l. 2014. The Applicants have tiled to justify the need. a\'ailabiliry and rnlume as 

required by lDAPr\ 37 .03.08.d.i-ii. 
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15. The Applicant lists three (3) quarter-quarter sections as the place of use of the 

mitigation for irrigation. Three (3) quarter-quarter sections equals 120 acres. With a duty of 

water of 0.02 cfs per acre (see. Idaho Code Section 42-202(6)), even if this Applicant had access 

to the listed place of use, the Applicant would only need 2.4 cfs. Here, the Applicant is seeking 

12 cfs of \rnter, which far exceeds the duty of water necessary to irrigate 120 acres. 

16. The reque:,ted purpose of use ··mitigation for irrigation'' is not an appro\·cd 

purpo:,c: u!'use. and irrigatiPn L',1ll1H>t hi.' l.'.lairncd for ,t )car muund uc,:.> 

l 7. l he mup pr,n·idcd \'. ith l hl' i\ pp! icat iun i;; . .rn aerial ph,)to \'. i th an O\ al area 

shaded which includes parts of the S\VN\V Sec 32 \\ith a nok that the "Point of di\'ersion to be 

located in in(sic) this area." This depiction of the POD is not consistent with the listed POD in 

Section 3 of the Application anJ is not specific as to the 10 acre tracts listed in Section 3. 

18. On February 11, 2014, the Department requested additional infomrntion a~ 

required by lDAPA 37.03.08.40.05 (Rule 40.50) of the Water Appropriation Rules. Based on 

infonnation and belief this additional information has not been submitted but the Application 

has been advertised. 

19. ·1 he Additional Infonnation Requirements outlined in Rule 40.05 include. but are 

not limited to the following: 

• (ciii). Information shall be submitted concerning any design. construction, or 

ori::ration techniques \,hich 1.\ill be employed to eliminate or reduce the impact on 

other \\ ater rights. The information pro\'ided thus far does not address this 

requirement. 

• (di). Information shall be submitted on the \\ater requirements of the proposed 

project. including. but nut limitt:J to. the required diwrsion rate. during the peak 
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use period and the a \'erage use period, the volume to be di\'erted per } ear , the 

period of year that water is required, and the rnlume of water that \'.ill be 

consumptively used per year. This infomrntion has not been provided. 

e (dii) . Information shall be submitted on the quantity of water available from the 

source applied for. This infonnation has not been pro\'ided. 

• ( e) Information relati\·e to good faith, delay or ~peculati\'e pUf1JOSes of the 

-\pplicc1nts. fh1;.' request ror ddaj in pff1cessi11g. c\ .:n though it \\11~ aJdressed b~ 

f l)\VR in crnlu.-i.tin~ the rcque:;t. :ipt:culated on c\'en the nc:l!d for a p.:1111it ::,ince 

the hearing was not complete and is even speculative as the ability of th~ 

Applicants to secure ec.semcnts an,i'or O\\nership of facilities . 

• (eii) l'he Applicants shall submit copies of applications for other needed 

permits, licenses. and approvals. The Department of Environmental Quality 

(DEQ) and Idaho fish and Game Department (IrGD) are normally required to 

provide input on a permit application of this magnitude. 

• (fii) The Applicants shall submit plans and specilications along \\ith estimated 

construction costs for the project works. The plans shall be definite enough to 

al[o\\ for determination of project impacts arid implications. This infonnation has 

not been prO\ ided. 

• (g) Infonnation Relative to Conflict with the Local Public Interest. Nothing 

\\as submitted as required. 

20. The Application is signed by Thomas J. Budge. Attorney. There is no power of 

attom;;:,y authorizing the signing of the application by Thomas J. Budge in the backfile of the 

10\\'R water right database for this application. See. ID APA 3 7.03.08.03.(xii) through (xiv). 
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21. If there is more than one Applicant, each Applic2J1t must sign the Application. 

The Application \\as not signed by all Applicants. See. IDAPA 37.03.08.03.(xii). Furthermore, 

the Applicants fail to include the addresses of the Applicant Ground Water Districts. 

22. for all the reasons contained herein, the Application is speculati\·e and there is no 

showing hO\\ the purposes of use can be fulfilled or how the Applicant will be able to 

appropriate the \\'ater and put it tu a hencficial us;;e . 

Ril,!bt to Amend 

Rangen reserves the right to amend this protest as further information is obtained. See, 

IDAPA 37.0l.01.305. 

\VIIERETORF:, the Prokslant pra)S for the following rdief: 

1. That the Pem1it be denied in all respects. 

2. For attorney's fees and costs as may be allowed b) I..m. 

For any other relief as deemed just and equitable. 

+ RESPECTFULLY SUB:\-11TTED this L day of t\lan.:h. 2014. 

HAEMMERLE & HAEMMERLE, P.L.L.C. 

Fritz X. Haemmerle 
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CERTIFICATE OF SER\'ICE 

~ The undersigned, a resident attorney of the State of Idaho, hereby certifies that oa the 

/-- day of r.1arch, 2014, he caused a true and correct copy of the foregoing document to be 

served upon the following as indicated: 

Original: 

Director Gary Spackman 
l0.,\110 DEPA!{! i\lE\! 1· 
\\'ATER RESOL1RCl:S 
P.O. 1:3ox 83 720 
Boise, lD 83720-0098 
debora.h.gibson,g idwr. idaho.go\· 

Garrick Baxter 
IDAHO DEPARTMEi\ I 
WATER RESOURCES 
P.O. Box 83720 
Boise, Idaho 83 720-0098 
garrick.baxter@idwr.idaho.gov 
kimi.whitc@id\H.idaho.gov 

I Hand lklin:t·1 
( lF . lJ .S. \tail 

I ral'.sirni1e 
1:ederal r \.pre;,~ 
E-Mail 

I 
H~nd Delivery 

or u.s. t\fail 

I 
Facsimile 
Federal Express 
E-Mail 

----+------· 
Randall C. Budge 
TJ Budge 

I land Ddiver1 

RACrKE, OLSON, NYE, BlJDGE 
& BAII.EY, CHARTERED 

U.S. Mail 
Facsimile 
Feder.ii E:,.,prcss 
E-Mail 20 I E. Center Street 

P.O. Box 1391 
Pocatello, ID 83204 
rcb'8racinelaw.net 
tjb'g, racinelaw.net 

I 
~ 
'I 

0 

0 

u 
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