
Robyn M. Brody (ISB No. 5678) 
Brody Law Office, PLLC 
P.O. Box 554 
Rupert, ID 83350 
Telephone: (208) 434-2778 
Facsimile: (208) 434-2780 
robynbrody@hotmail.com 

Fritz X. Haemmerle (ISB No. 3862) 
Haemmerle & Haemmerle, PLLC 
P.O. Box 1800 
Hailey, ID 83333 
Telephone: (208) 578-0520 
Facsimile: (208) 578-0564 
fxh@haemlaw.com 

Attorneys for Rangen, Inc. 

RECEIVED 

JUN 1 0 2014 
J. Justin May (ISB No. 5818) DEPARTMENTOF 
May, Browning & May, PLLC WATER RESOURCES 

1419 W. Washington 
Boise, Idaho 83702 
Telephone: (208) 429-0905 
Facsimile: (208) 342-7278 
jmay@maybrowning.com 

BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE ST A TE OF IDAHO 

IN THE MATTER OF THE PETITION 
FOR DELIVERY CALL OF RANGEN, 
INC. 'S WATER RIGHT NOS. 36-02551 
& 36-07694 

(RANGEN, INC.) 

Docket No. CM-DC-2011-004 

RANGEN, INC.'S RESPONSE IN 
OPPOSITION TO LITTLE SKY 
FARMS' PETITION TO STAY 
CURTAILMENT 

COMES NOW, Rangen, Inc. ("Petitioner" or "Rangen"), by and through its attorneys, 

and hereby submits the following Response in Opposition to Little Sky Farms' Petition for Stay 

of Curtailment and Determination of Proportionate Share of Mitigation Costs. 

I. INTRODUCTION AND BACKGROUND 

It appears that a dispute has arisen between North Snake Groundwater District 

("NSGWD") and Little Sky Farms ("Little Sky"). In accordance with the directive set forth in 
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the Director's Order Granting IGWA 's Petition to Stay Curtailment dated February 21, 2014 in 

this matter, Little Sky has contacted NSGWD to become a non-member participant in the 

mitigation plans filed by IGW A. It appears from the Petition that Little Sky and NSGWD have 

not been able to come to tenns concerning the amount of money to be paid by Little Sky to 

become a non-member participant. Little Sky has filed a Petition in this matter seeking a 

determination of the amount it must pay to become a non-member participant. Rangen is 

interested in Little Sky's Petition to the extent that Little Sky seeks an order from the Director 

staying curtailment while Little Sky's Petition is pending. Rangen contends that no stay should 

be granted, but if it is, it should be on the same terms and conditions as any stay granted to 

IGWA, and if Little Sky fails to become a non-member participant in NSGWD after a 

detennination of the amount owed, then any stay granted should be lifted until such time as Little 

Sky files its own mitigation plan. 

II.ARGUMENT 

1. Rangen has objected to the various petitions and motions to stay curtailment filed by 

IGWA. See, e.g., Rangen, Inc. 's Response in Opposition to IGWA 's Petition to Stay 

Curtailment; Rangen, Inc. 's Response in Opposition to IGWA 's Second Petition to Stay 

Curtailment. 

2. Rangen contends the Director has a mandatory duty to administer water rights under the 

pnor appropriation doctrine and should not stay administration unless and until there is a 

properly enacted mitigation plan. Section 42-602 of the Idaho Code states in relevant part: "The 

director of the Idaho Department of water resources shall distribute water in water districts in 

accordance with the prior appropriation doctrine." I.C. § 42-602 ( emphasis added). It is well 

understood that under the prior appropriate doctrine, "(a]s between appropriators, the first in time 
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is first in right." See I.C. § 42-106. Conjunctive Management Rule 40 makes it clear that once 

the Director detennines that a party is being materially injured by junior-priority water use, the 

Director shall either: (1) "Regulate the diversion and use of water in accordance with the 

priorities of rights of the various surface or ground water users who rights are included within the 

district, ... " or (2) Allow out-of-priority diversion of water by junior-priority ground water users 

pursuant to a mitigation plan that has been approved by the Director." IDAPA 37.03.11.040.01 

( emphasis added). To lessen the economic impact the Director may, in specified circumstances, 

phase in the curtailment over a period up to 5 years. Id. The Idaho Supreme Court recently held 

that the "[t]he Conjunctive Management Rules require that out-of-priority diversions only be 

permitted pursuant to a properly enacted mitigation plan." In the Matter of Distribution of 

Water to Various Water Rights,_ Idaho_,_ P.3d _(2013 Opinion No. 134) (emphasis 

added). 

3. Little Sky is not a member of IGWA or any of IGWA's groundwater districts. See 

Petition, ,i 2. 

4. Little Sky has not participated in any mitigation efforts undertaken by IGW A or its 

groundwater districts, including the mitigation efforts for which IGW A and NSGWD received 

credit in March 2014. See Petition, ,i 11. 

5. Even though the Director entered the phased-in curtailment order on January 29, 2014, 

IGWA has failed to satisfy its first-year delivery obligation. See Amended Order Approving in 

Part and Rejecting in Part IGWA 's Mitigation Plan; Order Lifting Stay Issued Februa,y 21, 

2014; Amended Curtailment Order entered May 16, 2014 showing that IGWA has been granted 

credit of 3.0 cfs against its 3.4 cfs obligation during the first year. 
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6. Little Sky is seeking a stay until such time as its dispute with NSGWD is either decided 

by the Director or it is resolved. See Prayer for Relief in Petition. No one can predict when the 

dispute will be decided or resolved. This means that the stay Little Sky seeks could actually 

extend beyond the stay granted to IGWA. In the meantime, Rangen will continue to be injured 

while curtailment is stayed and the mitigation obligation is not satisfied. Rangen's right to have 

its water administered in accordance with the prior appropriation doctrine should not be put on 

hold because of a dispute between NSGWD and a non-member participant. 

7. Similarly, there is no assurance that even after a decision is made by the Director 

regarding Little Sky's proportionate share of mitigation costs that it will actually pay those costs 

and become a non-member participant. 

III. CONCLUSION 

The granting of a stay in these circumstances would be inconsistent with the Conjunctive 

Management Rules and inconsistent with the Director's obligation to protect senior water rights 

under the prior appropriation doctrine. As such, Rangen respectfully requests that Little Sky's 

Petition for Stay of Curtailment be denied. 

In the event the Petition is granted over Rangen's objection, it should be granted only 

upon the same terms and conditions of any stay granted to IGW A members (i.e., if the stay 

granted to IGWA is lifted then any stay issued in favor of Little Sky should also be lifted) and 

the stay should also be li fled immediately if Little Sky fails to become a non-member participant 

after the Director's determination of Little Sky's proportionate share of mitigation costs. 
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DA TED this _JQ_ day of June, 2014. 

MAY, BROWNING & MAY 

-
CERTIFICATE OF SERVICE 

The undersigned, a resident attorney of the State of Idaho, hereby certifies that on the 

_lQ_ day of June, 2014 he caused a true and correct copy of the foregoing document to be served 

upon the following: 

Original: Hand Delivery ¢' 
Director Gary Spackman U.S. Mail D 

IDAHO DEPARTMENT OF WATER Facsimile D 

RESOURCES Federal Express 
~ P.O. Box 83720 E-Mail 

Boise, ID 83 720-0098 
deborah.gibson@,idwr.idaho.gov 
Garrick Baxter Hand Deliveryo 
IDAHO DEPARTMENT OF WATER U.S. Mail D 

RESOURCES Facsimile D 

P.O. Box 83720 Federal Express 
~ Boise, Idaho 83 720-0098 E-Mail 

garrick.baxter@idwr.idaho.gov 
kimi. white@,idwr.idaho.gov 
Randall C. Budge Hand Delivery D 

Thomas J. Budge U.S. Mail D 

RACINE, OLSON, NYE, BUDGE & BAILEY, Facsimile D 

CHARTERED Federal Express 
~ P.O. Box 1391 E-Mail 

101 South Capitol Blvd, Ste 300 
Boise, ID 83 704-1391 
Fax: 208-433-0167 
rcb@racinelaw.net 
tjb@racinelaw.net 
bjh@,racinelaw.net 
Sarah Klahn Hand Delivery D 

Mitra Pemberton U.S. Mail D 

WHITE & JANKOWSKI Facsimile D 
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Kittredge Building, Federal Express 
~ 511 16th Street, Suite 500 E-Mail 

Denver, CO 80202 
sarahk@white-j ankowski .com 
mitrap@,white-jankowski.com 
Dean Tranmer Hand Delivery D 

CITY OF POCA TELLO U.S. Mail D 

P.O. Box 4169 Facsimile D 

Pocatello, ID 83201 Federal Express 
~ dtranmer(w,pocatello. us E-Mail 

John K. Simpson Hand Delivery D 

Travis L. Thompson U.S. Mail D 

Paul L. Arrington Facsimile D 

BARKER ROSHOLT & SIMPSON, L.L.P. Federal Express D 

195 River Vista Place, Suite 204 E-Mail ~ 
Twin Falls, ID 83301-3029 
Facsimile: (208) 735-2444 
tlt@idahowaters.com 
jks@idahowaters.com 
pla~idahowaters.com 
W. Kent Fletcher Hand Delivery D 

FLETCHER LAW OFFICE U.S. Mail D 

P.O. Box 248 Facsimile D 

Burley, ID 83318 Federal Express D 

wkf@,pmt.org E-Mail ~ 
Jerry R. Rigby Hand Delivery D 

Hyrum Erickson U.S. Mail D 

Robert H. Wood Facsimile D 

RIGBY, ANDRUS & RIGBY, CHARTERED Federal Express D 

25 North Second East E-Mail ~ 
Rexburg, ID 83440 
jrigby@rex-law.com 
herickson@rex-law.com 
rwood~rex-law .com 
Gary Lemmon Hand Deli very D 

Blind Canyon Aquaranch, Inc. U.S. Mail D 

2757 South 1050 East Facsimile D 

Hagerman, ID 83332 Federal Express D 

glemmon@northrim.net E-Mail ~ 

J.Juq -
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