BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF DISTRIBUTION OF
WATER TO WATER RIGHT NOS. 36-02551
AND 36-07694

CM-DC-2011-004

ORDER PARTIALLY GRANTING
RANGEN, INC’S MOTION IN
LIMINE TO EXCLUDE
TESTIMONY OF JOHN S.
CHURCH, GRANTING
REQUEST TO DESIGNATE
EXPERT AND DENYING
REQUEST FOR HEARING

(RANGEN, INC.)

I T R N T

On August 15, 2012, Rangen, Inc. (“Rangen”), filed Rangen, Inc.’s Motion in Limine to
Exclude Testimony of John S. Church and Request for Hearing (“Motion”). The Motion seeks to
exclude all testimony of John S. Church, an expert economist retained by the Idaho Ground
Water Appropriators, Inc. (“IGWA”). The Motion argues that Church’s opinions are irrelevant
and inadmissible in light of the Idaho Supreme Court’s decision in Clear Springs Foods, Inc. v.
Spackman, 150 1daho 790, 252 P.3d 71 (2011). Motion at 2. In support of its motion, Rangen
attached Church’s deposition transcript and expert report from a different administrative
proceeding, and also attached a copy of IGWA’s opening brief in Clear Springs.

On August 30, 2012, IGWA filed IGWA’s Response to Rangen’s Motion in Limine to
Exclude John S. Church (‘“Response”). IGWA counters that it would not be appropriate to
exclude all of Mr. Church’s testimony because there are some areas where the Court in Clear
Springs left the door open for some economic analysis. Response at 3. IGWA also adds that
because the parties are still in the midst of discovery and expert reports have not yet been
submitted, Rangen is only speculating about what Church may say in this proceeding. Id. at 2.

The Court in Clear Springs plainly rejected the argument that the Director must balance
the economic interests of the senior and junior water users. Clear Springs, 150 Idaho at 803, 252
P.3d at 84 (“A delivery call cannot be denied on the ground that curtailment of junior
appropriators would result in substantial economic harm.”). As such, IGWA is foreclosed from
trying to raise this argument again in this proceeding and it is proper to exclude evidence
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(including testimony) that goes to the economic balancing argument.! However, the Director
also agrees with IGWA that the Court did not close the door completely to the use of economic
evidence. The Court stated that “[u]nder the law, the Groundwater Users' arguments regarding
reasonable aquifer levels and full economic development must challenge the Spring Users’
means of diversion.” Id. at 809, 252 P.3d at 90. To the extent that IGWA is able to link
economic evidence to a reasonable means of diversion argument, such linkage is allowable.
Because Rangen’s motion comes before Church’s expert report has been provided, the
Department does not know if or how IGWA is able to make this link and it would be
inappropriate to completely foreclose IGWA from trying to make this link. Accordingly, the
Director will partially grant the Motion and exclude economic evidence, including the testimony
by Church or any other witness, to the extent it revisits the balancing of economic interests raised
and rejected in Clear Springs. However, IGWA will not be foreclosed from trying to link
economic evidence to a reasonable means of diversion argument.

Rangen requests that it be allowed to supplement its witness disclosure list by designating
an economist if the Director does not completely exclude Church’s testimony. Motion at 8.
IGWA did not respond to this request in its Response. Given that expert reports have not yet
been submitted, the Director finds this request reasonable and will grant the request.

The Director is not required to provide oral argument or a hearing on prehearing motions.
IDAPA 37.01.01.565. In this case, the Director does not believe a hearing would be useful. The
Director denies Rangen’s request for a hearing on the Motion.

ORDER

Based on the foregoing, IT IS HEREBY ORDERED that Rangen’s Motion in Limine to
Exclude Testimony of John S. Church is PARTIALLY GRANTED. Economic evidence,
including testimony by Church, is excluded to the extent it revisits the balancing of economic
interests raised and rejected in Clear Springs. However, IGWA is not foreclosed from trying to
use economic evidence as part of a reasonable means of diversion argument.

IT IS FURTHER ORDERED that Rangen’s request to be allowed to designate an
economist is GRANTED. Rangen has one week from the date of this order to designate its
economist.

'In its Response, IGWA suggests that Rangen’s motion is styled only as a motion to exclude the
testimony of Church, not a motion to exclude economic evidence. Response at 2. While Rangen
did caption the Motion with a focus on Church, the Director does not read the substance of the
Motion so narrowly and interprets it as a request to exclude economic evidence that goes to the
balancing of economic interests argument rejected by the Court in Clear Springs.
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IT IS FURTHER ORDERED that Rangen’s request for a hearing on its motion is

DENIED.
Dated this Zt/’j& day of September, 2012.

GARY SFACKMAN
Director
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