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I. STATEMENT OF THE CASE

A. NATURE OF THE CASE.

This is an appeal from a judicial review proceeding initiated by the “Ditch Companies,”!
the Boise Project Board of Control, and New York Irrigation District (collectively, “Irrigation
Organizations”). The Irrigation Organizations petitioned the District Court for review of the
Amended Final Order (“Final Order”) issued by the Director of the Idaho Department of Water
Resources (“Department’) on October 20, 2015. The Final Order addresses how the Director
“distribut[es] water to federal on-stream reservoirs in Water District 63.” R. 001053.> The
District Court affirmed the Final Order in part and set aside and remanded in part. R. 001074.
The Director and the Department request that this Court affirm the Final Order in full because
the District Court substituted its own factual findings for those of the Director and erred as a
matter of law in holding that the capture and use of excess water is contrary to Idaho law. If not
corrected, the District Court’s errors will cede state control of the use, distribution, and
development of Idaho’s water resources to the federal government.

Like many water disputes, this case is complex because while prior appropriation
principles are easily articulated in the abstract, applying those principles in a large water district

that has three on-stream federal reservoirs and a highly variable water supply is not a simple

!'The “Ditch Companies” are: Ballentyne Ditch Company, Boise Valley Irrigation Ditch Company, Canyon County
Water Company, Eureka Water Company, Farmers’ Co-Operative Ditch Company, Middleton Mill Ditch Company,
Middleton Irrigation Association, Inc., Nampa & Meridian Irrigation District, New Dry Creek Ditch Company,
Pioneer Ditch Company, Pioneer Irrigation District, Settlers Irrigation District, South Boise Water Company, and
Thurman Mill Ditch Company.

2 Citations to the record in this brief will use the following formats: “R.” and “A.R.” for the District Court and
Agency records, respectively, followed by bates numbers; transcripts are cited as “Tr.” followed by the date of the
hearing, and the page and line numbers; exhibits in the Agency Record are cited as “Ex.” followed by the exhibit
number and bates number; “Officially Noticed Documents” in the Agency Record are cited as “Off’l. Not.”
followed by the folder and document names, and the bates number.
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task.’> Unlike typical water disputes, however, this appeal does not implicate or involve the
allocation of water in times of shortage. Rather, it is concerned with exactly the opposite
question: how to allocate water when there is too much rather than too little—when the risk is
flooding rather than scarcity. See A.R. 001304 (“By definition, the need for flood control exists
when there is too much water.”) (underlining in original).

In flood years, the federal reservoirs on the Boise River* are operated for two conflicting
purposes: flood control and irrigation storage.’> Flood control requires emptying the reservoirs to
prevent flooding, while irrigation storage requires filling the reservoirs to provide a supply of
stored water. This creates an administrative dilemma for the Director because the state water
rights for the reservoirs do not authorize storing or releasing water for flood control purposes.

Resolving the problems created by federal flood control operations at the Boise River
reservoirs is a question of administration. The question is how to administer the water supply
when it is artificially regulated and water is released rather than stored at the discretion of the
United States Army Corps of Engineers (“Corps”). This question is statutorily committed to the
Director, and in resolving it he must distribute water in priority while also ensuring the

maximum beneficial use and least waste of the resource. See In re SRBA, Case No. 39576,

Subcase No. 00-91017, 157 1daho 385, 394, 336 P.3d 792, 801 (2014) (“BWI-17") (“‘as long as

the Director distributes water in accordance with prior appropriation, he meets his clear legal
duty. Details are left to the Director”). Resolving this administrative question requires

application of the Director’s specialized technical expertise. See id. (“[T]he state engineer is the

3 See A.R. 001266 (“‘An on-stream reservoir alters the stream affecting the administration of all rights on the source.
Accordingly, some methodology is required to implement priority administration of affected rights.””) (quoting /n
re SRBA, Case No. 39576. Subcase No. 00-91017. 157 1daho 385. 388, 336 P.3d 792. 795 (2014).

4 Water District 63 is coextensive with the Boise River basin.

5 See A.R. 001242 (““Flood control use directly conflicts with all of the other system uses to some degree.””)
(quoting Water Control Manual for Boise River Reservoirs).

IDWR APPELLANTS’ BRIEF - Page 2



expert on the spot, and we are constrained to realize the converse, that judges are not super
engineers. The legislature intended to place upon the shoulders of the state engineer the primary
responsibility for a proper distribution of the waters of the state . . . .””) (citation omitted).

The Director made extensive and detailed factual findings regarding federal flood control
operations, the Water District 63 accounting system, and historic practices of administering
water rights and allocating stored water to Spaceholder® storage accounts. The Director
concluded on the basis of these findings that the Water District 63 accounting system distributes
water in accordance with Idaho’s prior appropriation doctrine while also accommodating the
Corps’ flood control operations and the contractual storage allocation practices of the United
States Bureau of Reclamation (“BOR”). Equally important, the Director found that the Water
District 63 accounting system does not allow federal flood control practices to dictate or interfere
with the use, distribution, and development of Idaho’s water resources under the prior
appropriation doctrine. The Director also concluded the Water District 63 accounting system has
never caused injury to the Spaceholders and is consistent with historic practices of administration
in the Boise River Basin.

Contrary to the Director’s factual findings, the District Court found that the Water
District 63 accounting system consists of two separate systems of “distributing” water: one based
on water rights, and one based on “historic practices.” R. 001057-58. The District Court upheld
the first (hereinafter, the “Accrual Methodology”), but set aside the second (the “Unaccounted

for Storage Methodology”) as contrary to law. While the District Court’s understanding of the

6 “Spaceholders” are the water delivery entities that have contracts with the federal government for “water storage
space in the reservoir in return for the repayment of a proportional share of the construction costs.” Kernerv.
Johnson, 99 Idaho 433, 438, 583 P.2d 360, 365 (1978); see also A.R. 001237 (“irrigation organizations that have
contracted for storage in the reservoir system”).
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Accrual Methodology is consistent with the Director’s findings,” the District Court’s
characterization of the purpose and operation of the Unaccounted for Storage Methodology
conflicts with the Director’s factual findings and the substantial evidence upon which the
Director relied. Rather than “distributing” water, the Director found that in high water years the
Unaccounted for Storage Methodology allows the Corps to capture and retain in the reservoirs
excess flood water not needed by any water right on the system and, after flood control
operations end, allows the BOR to use the excess water—the “unaccounted for storage”—as a
replacement for “priority water”8 released by the Corps earlier in the year for flood control
purposes.

The District Court erred in transforming the administrative question of the Unaccounted
for Storage Methodology (which is statutorily committed to the Director) into a water rights
question to be resolved in the first instance by the courts. The District Court did this by
disregarding the Director’s findings and substituting its own unsupported findings as to the
purpose, structure, and operation of the Unaccounted for Storage Methodology. Consequently,
the Unaccounted for Storage Methodology the District Court rejected was not the methodology
the Director described, but rather an entirely different methodology of its own creation.

The District Court then erred as a matter of law by concluding that Idaho Code § 42-
201(2) prohibits the Director from allowing the ancillary use of excess water, when it happens to

be available, by those already holding water rights. See State v. ICL, 131 Idaho at 333, 334, 955

P.2dat 1112, 1113 (1998) (approving a historical practice of using excess water “even though

there is no water right in the ‘excess’ water itself.”). The District Court’s interpretation of Idaho

" The Department uses a computerized accounting system in distributing water in Water District 63, and the Accrual
Methodology is largely defined by algorithms coded into the computer program. A.R. 001258-70. The Accrual
Methodology is the subject of the Irrigation Organizations’ appeals (case nos. 44677 and 44746).

§ R. 001056-57 (“The distribution of priority water to these reservoirs occurs pursuant to water rights.”).
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Code § 42-201(2) conflicts with “‘[t]he policy of the law of this State . . . to secure the maximum

use and benefit, and least wasteful use, of its water resources.”” IGWA v. IDWR, 160 Idaho 119,

129. 369 P.3d 897, 907 (2016). If not corrected, the District Court’s decision would

impermissibly allow a priority to attach to all excess flood waters in the Boise River Basin in
favor of the BOR, year in and year out, regardless of how much stored water the BOR’s

Spaceholders actually need or apply to beneficial use. See A&B Irr. Dist. v. ICL. 131 Idaho 411,

416. 958 P.2d 568, 573 (1997) (“there cannot be a prior relation to excess water”). The District

Court’s rejection of the Unaccounted for Storage Methodology, if not corrected, would
subordinate Idaho’s prior appropriation doctrine to flood control decisions made by the Corps
and the BOR.

The Unaccounted for Storage Methodology allows excess flood water to be captured and
beneficially used or carried over in the reservoirs, but assigns to the reservoir system operator—
the United States—the risk of a failure to physically fill the reservoir system as a result of flood

control releases, A.R. 001247, 001279, 001303, consistent with the longstanding practice in

Water District 63 and other basins. A.R. 001262. It is a common-sense approach to addressing a
problem that only arises in high water years when the Corps releases “priority water” to prevent
flooding later in the season, and promotes the maximum beneficial use and least waste of Idaho’s
water. It preserves state sovereignty over the distribution, use, and development of Idaho’s

water, A.R. 001291-93, 001279, 001291-93, 001301-02, 001307, 001416, 001423, while

accommodating federal flood control operations. For these reasons, the Director and the

Department request that this Court affirm the Final Order.

B. PROCEDURAL BACKGROUND
The Director initiated the contested case underlying this appeal in October 2013, to

address “concerns with and/or objections to how water is counted or credited toward the fill of
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water rights for the federal on-stream reservoirs pursuant to existing procedures of accounting in

water district 63.” R. 001053; A.R. 000007.° These accounting procedures had become an issue

in “Basin-Wide Issue 17,” a Snake River Basin Adjudication (“SRBA”) proceeding commenced
at the request of the Irrigation Organizations and several other irrigation entities to address
whether “Idaho law require[s] a remark authorizing storage rights to ‘refill,” under priority, space

vacated for flood control.” BWI-17, 157 Idaho at 387, 336 P.3d at 795.

The Director initiated the contested case after the SRBA District Court issued its Basin-
Wide Issue 17 decision, because the BOR and the Irrigation Organizations *“continued to express
concerns with and objections to existing accounting methods and procedures in Water District
63.” A.R.001232; see also A.R. 001263 (“The Water District 63 accounting programs became a
subject of dispute in the 2012 proceedings that led to Basin-Wide Issue 17. . . which in turn led to
this proceeding.”). At the request of the Irrigation Organizations and other parties, the Director
stayed the contested case pending the appeals of the District Court’s decision in Basin-Wide
Issue 17 to this Court. A.R. 001232. The Director lifted the stay after this Court held that the
decision of “[w]hich accounting method to employ” in determining when a storage water right is
satisfied is “within the Director’s discretion and the Idaho Administrative Procedure Act

provides the procedures for challenging the chosen accounting method.” BWI-17. 157 Idaho at

394, 336 P.3d at 801.

The contested case lasted more than two years, and included extensive discovery, pre-

hearing motions, a five-day hearing, and post-hearing briefs. A.R. 000001-1435. The Irrigation

Organizations asserted throughout the contested case that the BOR’s decreed storage rights must

be administered as being “in priority” until flood control “refill” operations have concluded.

® The District Court’s Memorandum Decision and Order incorrectly states that the contested case was initiated in
2014. R.001053.
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A.R. 001306,001413,001416,001423. The Director issued the Final Order on October 20,

2015, and an Order Denying Petitions for Reconsideration on November 19, 2015. A.R.

001230; A.R. 001401. The Director found that the Water District 63 accounting system

distributes water in priority on the basis of the BOR’s decreed storage rights rather than flood
control operations, and ordered the current method of accounting for the satisfaction or “fill” of
the BOR’s decreed storage rights to remain in place. A.R. 001308.

The Irrigation Organizations filed petitions for judicial review of the Final Order in Ada
County District Court on December 17, 2015. R. 001054. The petitions were reassigned to the
SRBA District Court and consolidated on December 30, 2015. R. 000056. The District Court
issued a Memorandum Decision and Order on September 1, 2016 that affirmed the Final Order

in part, and set aside and remanded in part. R. 001052, 001074. The Department, the Irrigation

Organizations, and Suez Water Idaho, Inc. (“Suez”) filed petitions for rehearing on various

aspects of the District Court’s decision, R. 001076, 001080, 001084, which the District Court

denied in its Order Denying Rehearing. R.001161. The Irrigation Organizations filed appeals
to which Suez filed cross-appeals, and the Department filed this separate appeal. R. 001168,

001214, 001344, 001390, 001517.

C. STATEMENT OF FACTS

1. The Federal Reservoirs.

There are three federal reservoir projects on the Boise River: Arrowrock, Anderson
Ranch, and Lucky Peak. R. 001055-56; A.R. 001236-38. Arrowrock was completed in 1915
and is located on the main stem of the Boise River. Id. Anderson Ranch was completed in 1950
and is located on the South Fork of the Boise River, upstream of Arrowrock. Id. Lucky Peak
was completed in 1955 and is located on the main stem immediately downstream from

Arrowrock. Id.
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The Arrowrock and Anderson Ranch projects were authorized under federal reclamation
law exclusively or primarily for irrigation storage purposes, and are operated by the BOR. R.

001055; A.R. 001237-38; Ex. 2053 at 001636-37, 00164 1-42. The Lucky Peak project, in

contrast, was authorized under the 1946 Flood Control Act as a flood control project to be

operated by the Corps. R. 001055-56; A.R. 001238; Ex. 2053 at 001642; see also Ex. 2096 at

002137, 002146 (“Flood Control Act of 1946). While the Corps and the BOR coordinate the

operations of their respective reservoirs, A.R. 001238-49, the Corps and the BOR have very

different responsibilities. See A.R. 001241 (referring to the “division of federal responsibilities”
between the Corps and the BOR, and “the BOR’s goal of assuring maximum reservoir refill”
versus “the Corps’ goal of more adequate flood control”).

The BOR’s primary mission is to facilitate irrigation. The BOR “is responsible for
‘meet[ing] the reservoirs’ storage contract obligations . . . and ensur[ing] that downstream
demand water is supplied in a usable manner.” A. R. 001241 (quoting Water Control Manual
for Boise River Reservoirs) (brackets and ellipsis in Director’s order). The BOR holds the state

water rights and the Spaceholder storage contracts for all of the reservoirs, including Lucky

Peak. A.R. 001235; Ex. 2015. The BOR is required by Section 8 of the 1902 Reclamation Act
to conform to state laws “relating to the control, appropriation, use, or distribution of water used

in irrigation.” 43 U.S.C. § 383.

The Corps’ primary mission, in contrast, is flood control. See, e.g., 33 U.S.C. § 701a-1
(“Federal investigations and improvements of rivers and other waterways for flood control and
allied purposes shall be under the jurisdiction of and shall be prosecuted by the Department of
the Army under the direction of the Secretary of the Army and supervision of the Chief of
Engineers”). The Corps “‘is responsible for using storage space within the system for flood

control to protect downstream life and property.”” A.R. 001241 (quoting Water Control Manual
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for Boise River Reservoirs). The Corps does not hold water rights for any of its reservoirs in
Idaho, and Congress has not expressly made the Corps’ flood control operations subject to the
1902 Reclamation Act’s requirement of conforming with state water law.

2. The Decreed Storage Rights.

Multiple water right claims were filed in the SRBA for Arrowrock, Anderson Ranch, and
Lucky Peak. Four license-based claims were decreed in 2007, 2008, and 2009 in the name of the
United States acting through the BOR (the “Decreed Storage Rights”). The Decreed Storage
Rights include this Court’s Pioneer remark, which states that “title to the use of the water is held

by the consumers or users of the water.” R. 001056; A.R. 001234-36; Ex. 2015; United States v.

Pioneer Irr. Dist., 144 Idaho 106. 115, 157 P.3d 600, 609 (2007). The priorities, quantities, and

purposes and periods of use of the reservoir water rights were decreed as follows:

Water | Point of Quantity | Priority Purpose of Use Period of Use
Right Diversion | (AFY)
& Source
63-303 | Arrowrock | 271,600 | 01/13/1911 Irrigation Storage 01/01 - 12/31
Dam - Irrigation from Storage 03/15-11/15
Boise R.
63-3613 | Arrowrock 15,000 | 06/25/1938 | Irrigation Storage 01/01 - 12/31
Dam - Irrigation from Storage 03/15-11/15
Boise R.
63-3614 | Anderson 493,161 12/09/1940 | Trrigation Storage 01/01 - 12/31
Ranch Dam Irrigation from Storage 03/15-11/15
— S. Fork Industrial Storage 01/01 - 12/31
Boise R. Industrial from Storage 01/01 - 12/31
Power Storage 01/01 - 12/31
Power from Storage 01/01 - 12/31
Municipal Storage 01/01 - 12/31
Municipal from Storage 01/01 - 12/31
63-3618 | Lucky Peak | 293,050 | 04/12/1963 | Irrigation Storage 01/01 - 12/31
Dam - Irrigation from Storage 03/15-11/15
Boise R. Recreation Storage 01/01 - 12/31
Streamflow Maintenance Storage 01/01 - 12/31
Streamflow Maintenance from Storage 01/01 - 12/31

The “quantity” elements of the Partial Decrees are defined as annual volumes (acre-feet

per year, or “AFY”) that are not limited by a diversion rate (cubic feet per second, or “CFS”). R.

001060-61; A.R. 001235-36; see also Idaho Code § 42-1411(2)(c) (“storage in acre-feet per
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year”). This allows the on-stream reservoirs to store their full volumes as quickly as possible

when flows are high, thereby minimizing conflict between storage operations and junior water

rights. R. 001064-65; 000676, 000699-700; A.R. 001266, 001288, 001295, 001422-23. But it
also means that no water is legally available for diversion under junior water rights until the

Decreed Storage Rights are satisfied. /d.'

The determination of when the Decreed Storage
Rights are satisfied each year is therefore key to priority administration in Water District 63. It
was the core administrative question in the contested case before the Director: When is the
quantity of each water right satisfied?

In addition to the standard elements of a water right decreed in the SRBA, Idaho Code §§

42-1411(2), 42-1412(6), the four Partial Decrees contain two references to federal flood control

operations. A.R. 001235-36. The Partial Decree for the Lucky Peak water right includes a
remark stating “[t]he storage rights in Lucky Peak Reservoir are subject to the flood evacuation
provisions which supplement irrigation storage contracts held in Anderson Ranch and Arrowrock
Reservoirs as defined by supplemental contracts with the Bureau of Reclamation.” A.R.001235-

36; Ex. 2015 at 000723."" This provision memorializes the BOR’s 1954 “Guarantee” to

Arrowrock and Anderson Ranch Spaceholders that if the reservoir system fails to refill as a result

of flood control operations, Lucky Peak storage would be used to replace any flood control

19 In this respect the Decreed Storage Rights differ significantly from water rights for direct diversion to immediate
use, which are quantified in terms of a diversion rate expressed in CFS. Even when a senior direct diversion water
right is diverting its full decreed quantity, there is often sufficient flow in the river for juniors to also divert under the
priorities of their decreed water rights. This is never the case as long as the Decreed Storage Rights remain “in
priority” because they are not limited by diversion rates.

' This flood control remark was decreed by the SRBA District Court in the subcase addressing the United States’
Lucky Peak water right claim. Memorandum Decision on Order for Cross-Motions for Summary Judgment Re:
Bureau of Reclamation Streamflow Maintenance Claim, Subcase No. 63-3618 (Lucky Peak Reservoir) (Sep. 23.
2008) (“Lucky Peak Decision™) at 33-36 (Off’l Not.\63-3618\20080923 Memorandum Decision and Order on
Cross-Mtn for ST at 001564-67). The Water District 63 accounting system was also at issue in the Lucky Peak
subcase. A.R. 001262-63; see also A.R. 001238-40, 001247, 001251 n.22, 001262-63, 001292, 001294 (citing or
discussing the Lucky Peak Decision). A copy of the Lucky Peak Decision is in the Agency Record at Off’| Not.\63-
3618\20080923 Memorandum Decision and Order on Cross-Mtn for S1.
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releases from their reservoirs. A.R. 001240. The Partial Decree for one of the two Arrowrock
water rights'? includes a remark authorizing the BOR to “temporarily store water” in the
reservoir’s “surcharge” capacity “during flood events or emergency operations.” A.R. 001236;

Ex. 2015 at 000718.

These remarks constitute the only references in the Decreed Storage Rights to any of the
various documents that the Irrigation Organizations collectively termed the “reservoir operating

plan.” R.001170; A.R.001301. For instance, the Decreed Storage Rights do not reference the

1953 Memorandum of Agreement Between the Department of the Army and the Department of
the Interior for Flood Control Operation of Boise River Reservoirs, the Corps’ 1956 Reservoir
Regulation Manual for Boise River Reservoirs, the Corps’ 1985 Water Control Manual for Boise
River Reservoirs, or the 1985 Memorandum of Understanding for Confirmation, Ratification,
and Adoption of Water Control Manual for Boise River Reservoirs between the Corps and the

BOR. R. 001063; Ex. 2015.

No water rights authorizing “flood control” or “refill” have been licensed or decreed for
the reservoirs, although in 1983 the United States did file a statutory beneficial use-based claim
for “refill or second fill” of Arrowrock Reservoir with the Department, pursuant to Idaho Code §

42-243. A.R. 001255; see also Off’] Not.\63-5262\19830630 63-5262 Claim to a Water Right at

000003 (“Remarks: Claim is for . . . refill or second fill of reservoir capacity”). The SRBA claim
based on this statutory beneficial-use claim (no. 63-5262) was disallowed in 2003. Off’|

Not.\63-5262\20030424 63-5262 Final Order Disallowing WR Claims at 000009.' Not until

12 Arrowrock has two water rights because the dam was raised five feet in the mid-1930s. A.R. 001237,

13 In 2006, the United States filed amended SRBA claims for American Falls and Palisades reservoirs that sought
priority “refill” remarks. See BWI-17. 157 Idaho at 388, 336 P.3d at 795 (“This water right includes the right to
refill under the priority date of this water right to satisfy the United States’ storage contracts”). Copies of the 2006
“refill” claims for American Falls and Palisades are attached as Addendum A. The Department moves the Court to
take judicial notice of these amended claims filed in the SRBA pursuant to IRE 201(d). “Judicial notice may be
taken at any stage of the proceeding.” IRE 201(f). While the United States’ SRBA claims for the Boise River
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Basin-Wide Issue 17 arose did the United States and the Boise Project Board of Control file
“motions to file late claims for separate beneficial use rights to address refill” for all three

reservoirs. Off’] Not. \BWI-17\91017\20130320 Memorandum Decision at 001419 n.7. These

“refill” late claims remain pending in the SRBA. R. 001056.

3. Federal Flood Control Operations.

A. Flood Control Agreements.

The Corps and the BOR have for many years coordinated their operations so that all three

reservoirs are used for both flood control and irrigation storage. A.R. 001238-49; see also Off’1

Not.\63-3618\20080923 Memorandum Decision and Order on Cross-Mtn for SJ (*Lucky Peak

Decision”) at 001535-37, 001543-44. This creates problems because flood control objectives

often conflict with irrigation storage objectives. As stated by the Corps in its 1985 Water
Control Manual for Boise River Reservoirs:
Flood control use directly conflicts with all of the other system uses to some degree.
Optimum flood control protection possible with the system would require the
reservoirs be maintained empty and available to control floodwaters. . . . Optimum
irrigation use would require that the system be maintained as full as possible to
provide carryover storage water for the drought years. . . . the key conflict is that of
flood control versus refill . . . .
A.R. 001242 (quoting Water Control Manual for Boise River Reservoirs); see also R. 001057
(“operation of the dams for purposes such as flood control may conflict with the reservoir water
rights”); R. 001063 n.9 (referring to “the apparent conflict” between storage water right
administration and flood control operations).
Arrowrock and Anderson Ranch Spaceholders nonetheless consented to flood control

operations at their reservoirs, on two conditions: (1) a “Guarantee” that water stored in Lucky

Peak would be used to replace any flood control losses from Arrowrock and Anderson Ranch,

reservoirs also were pending at that same time, the United States did not file amended claims for priority “refill” of
the Boise River reservoirs.
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A.R. 001239-40; Lucky Peak Decision at 6-7, and (2) a re-allocation of project repayment and

O&M costs so that Arrowrock and Anderson Ranch Spaceholders would not bear the financial

burden of flood control operations. A.R. 001273 n.42; Ex. 2071 at 001931, 001944; Ex. 2100 at

002171, 002183-84; Ex. 2190 at 003963; Ex. 2101 at 000508.'* When the BOR subsequently

made Lucky Peak storage available to Spaceholders, the contracts provided that Lucky Peak
storage was “subject to such operation for flood control,” recognized that the Corps would
release water “as required for flood control,” and provided that “such discharged water shall be

deducted from any stored water held to the credit of the Contractor.” Ex. 2112 at 002310-11; see

also A.R. 001238 (“the 71,017 acre-feet of Lucky Peak storage contracted for irrigation use is

‘[s]ubject to operations for flood control’”’) (citation omitted) 001257, 001268, 001273, 001276
(referring to reductions in Lucky Peak storage allocations due to flood control operations).!> The
“Guarantee” to use Lucky Peak storage to protect Arrowrock and Anderson Ranch Spaceholders
from flood control releases was decreed as a “remark” in the Lucky Peak water right in 2008.

A.R.001235-36; Ex. 2015 at 000723; Lucky Peak Decision at 33-36.

B. Flood Control Operations.

The Corps achieves its flood control objectives by filling and vacating reservoir space
according to runoff forecasts and flood storage allocation diagrams known as “rule curves.”
A.R. 001239. The Corps uses the “rule curves” to determine how much reservoir system space

should be reserved to control the forecasted runoff. A.R. 001243-45, 001249. Flood control

operations start at the end of the irrigation season, when “the Corps assumes ‘final authority’ to

order releases from the three reservoirs for flood control purposes,” and “continue until the

14 Spaceholders are not required to reimburse the federal government for project construction costs and O&M
charges allocated to flood control operations. Flood control costs and charges are born by all taxpayers.

15 The flood control provisions of the original Lucky Peak “water service” contracts were retained when they were
converted to Spaceholder contracts in 2005. Ex. 2190 at 003990-91; Lucky Peak Decision at 13-14.
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Corps determines there is no longer a risk of exceeding the flood control objective downstream
from Lucky Peak.” A.R.001243.'S This does not happen until the end of the flood control
“refill” period. A.R.001245.

In high water years, the Corps releases water for flood control purposes throughout the

flood control season. R. 001061-62; A.R. 001243-47. Flood control releases take two different

forms: “evacuations” and “bypasses.” A.R.001243. The difference between the two types of
releases is that “evacuations” result in a decrease in the overall storage content of the system,
while “bypasses” do not. /Id.

In winter and spring of high water years, the Corps typically releases more water than is

flowing into the reservoir system, i.e., reservoir space is “evacuated.” A.R. 001244-45, 001248-

49. The evacuated reservoir space is reserved “to control floodwaters” that have been forecasted
by the Corps and the BOR. A.R. 001242 (quoting Water Control Manual for Boise River
Reservoirs). Later in the season, the Corps gradually “shifts” its Lucky Peak releases from
“evacuations” to “bypasses,” and as a result the reservoir system gradually “refills,” but only
when and at the rate the Corps deems permissible in light of the remaining snowpack, weather
forecasts, runoff predictions, and the “rule curves.” A.R. 001245.

“Refill,” in other words, is a flood control operation conducted by the Corps. “Refill” is
the last of the three “somewhat overlapping” sequential periods that together define the flood

control season, A.R. 001244-45, and “is ‘normally the most difficult and critical of the three

flood control periods.’” A.R. 001245 (quoting Water Control Manual for Boise River

Reservoirs). The “refill” period is as much a part of the Corps’ flood control operations as the

16 The “flood control objective downstream from Lucky Peak,” A.R. 001243, is to prevent flows at the Glenwood
Bridge from exceeding 6,500 CFS. A.R. 001239, 001244, 001245; Ex. 2005 at 000418. Lucky Peak Dam is “the
control point for managing overall reservoir system content.” A.R. 001292. Releases from the two upstream BOR
reservoirs can change the distribution of stored water within the reservoir system, but cannot reduce the overall
volume of stored water. A.R. 001429-30.
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“evacuation” period that occurs earlier in the season. A.R. 001243-45, 001407 & n.4. The

difference is that while “evacuation” operations involve releasing more water from Lucky Peak
than is flowing into the reservoir system in anticipation of the flood, “refill” operations involve
releasing less water from Lucky Peak than is flowing into the system (i.e., “bypasses”); hence the

reservoir system slowly “refills.” A.R. 001244-45. In both cases, however, the Corps’ flood

control release decisions determine when and how much water will be physically stored in the
reservoir system.

Thus, “refill” occurs only when and to the extent the Corps deems permissible in light of
the flood risk. As the Director found: “The uncontroverted evidence establishes that, from April
1 until the end of flood control operations, the Corps controls the amount of water released from
the reservoirs pursuant to the Water Control Manual’s Refill Requirements. During this period,
the reservoirs refill at whatever rate the Corps, in consultation with the BOR, deems prudent.”
A.R. 001306.

“At the end of flood control operations, the Corps turns operational control over to the
BOR,” A.R. 001243, and the BOR allocates all of the water in the reservoir system to

Spaceholder storage accounts according to the Spaceholders’ contracts. A.R. 001247-48,

001260-61, 001263, 001267-68, 001276. The day this occurs is referred to as the “day of

allocation.” A.R. 001248. In effect, on the “day of allocation”, the BOR replaces “priority
water” the Corps may have released earlier for flood control purposes with excess flood water
the Corps captures during flood control “refill” operations. See A.R. 001296 (“the coordinated
reservoir system operating plan has always contemplated that in flood control years, some of the
water stored for irrigation purposes may be released for flood control purposes during the period
from the late fall to the early summer, and the lost storage would be replaced with water captured

during the flood runoff”); R. 001163 (“Historically, the United States has been refilling the
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reservoirs . . . to compensate for obligatory flood control releases.”). After the irrigation season
ends, “flood control operations begin again” and the Corps resumes control of releasing water
from the reservoir system. A.R.001243.

In non-flood years, water need not be released for flood control purposes. R. 001062 n.8.
Consequently there are no “refill” operations in non-flood years. “Refill” is an issue only when
runoff forecast is so high that the Corps deems it necessary to release water rather than store it to
prevent or minimize flooding later in the year. No one has challenged how the Water District 63
accounting system works in “non-flood control years.” A.R. 001277.

C. Flood Control Operations vs. Priority Administration.

In high water years, federal flood control operations create a priority administration

“conundrum,” R. 001 164-65, or “dilemma.” A.R. 001261 n.32, 001291. This problem arises

from the fact that during flood control operations, the Corps stores and releases water on an

unpredictable “pick and choose” or “wait and see” basis. R. 001062-63 & n.9. These

operational decisions are out of the Director’s control. See R. 001060 (“it is the federal
government that decides how to store and release that water”); id. at 001062 (“Only the federal
government has authority to operate the dams.”). In storing and releasing water, the Corps

ignores the priorities of the Decreed Storage Rights, A.R. 001246, 001265, 001295, and assumes

that the only water available for use by water rights holders is the water the Corps chooses to
release for flood control purposes. R. 001164-65.

The District Court recognized that making priority administration of water rights
dependent on this system of flood control operations would be impracticable and contrary to
Idaho’s prior appropriation doctrine. See R. 001062 (“aside from being contrary to the prior
appropriation doctrine and decrees, this would cripple the Director’s ability to effectively

distribute water under our system of water rights administration.”). As the District Court asked,
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“[h]ow is the Director to distribute and administer to other water rights on the system in the
interim” if the satisfaction of the Decreed Storage Rights is determined by the Corps’ flood
control decisions? Id. The District Court also answered this question: “Effectively, he cannot,
and the system of priority water right administration breaks down.” Id.

The District Court also recognized that making priority administration subject to or
dependent on the Corps’ flood control decisions “would effectively transfer water right
distribution in the basin from the Director to the federal government.” R. 001062. “The Director
would be unable to deem the reservoir water rights satisfied and/or distribute water to junior
users until the federal government says he can.” /d. This would also have the effect of putting
the federal government in a position to dictate or control future development of the water
resources of the Boise River Basin, as the Director recognized. See A.R. 001279 (“Under such a
system, however, the priorities of the BOR’s reservoir water rights could be exercised or asserted
to block, condition, and/or control future use and development of excess flood water.”).

The Department has allowed the storage of excess flood water during “refill” operations,
and its subsequent allocation to Spaceholders, because this does not interfere with any water
rights, maximizes beneficial use of the resource, allows the BOR to substitute excess flood water
for priority water previously released for flood control purposes, and accommodates federal
flood control operations without allowing them to dictate or interfere with priority administration

under Idaho law. A.R.001261-62, 001267-69, 001270-71, 001273, 001276-77, 001291-93,

001295, 001304-06, 001307-08, 001421-22. The Water District 63 accounting system was

adopted in 1986 and incorporated this common-sense solution to the flood control “conundrum.”
R. 001164-65. This allows longstanding federal flood control and storage allocation practices to
continue without permitting them to control the distribution and development of the state’s water

resources. A.R. 001293, 001295, 001296, 001298, 001305.
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4. The Water District 63 Accounting System.

The Idaho Code requires the Director to distribute the natural flow supply in Water
District 63 among all appropriators in accordance with the priorities and quantities of their water

rights, Idaho Code § 42-602; BWI-17, 157 Idaho at 393, 336 P.3d at 800, and to regulate

diversions of stored water released from the federal reservoirs in accordance with federal

contracts. Idaho Code § 42-801; see also Nelson v. Big Lost River Irr. Dist., 148 Idaho 157, 159,

219 P.3d 804, 806 (2009) (citing Idaho Code § 42-801). The Water District 63 accounting

system includes a set of computational tools developed to assist the Director in performing these

duties. A.R. 001264, 001236 n.35,001411 n.7. The Water District 63 accounting system was

adopted in 1986, and introduced year-round water accounting. A.R. 001249, 001257, 001265-

66, 001276, 001407-08, 001425 & n.16.

Prior to 1986, the storage water rights for the federal reservoirs in Water District 63 were
rarely if ever administered “in priority,” because priority administration took place only during

the “canal regulation” season. A.R. 001249-50, 001257, 001404. The canal regulation season

did not begin until irrigators with water rights senior in priority to the United States’ storage

water rights began calling for water. A.R. 001249-57, 001404. Flood control evacuation and
“refill” operations had ended, and the reservoirs had reached “maximum storage,” before the

canal regulation season even began. A.R. 001250-52; 001275. On the day of “maximum

storage,” the BOR allocated all of the water in the federal reservoir system to the Spaceholders’

storage accounts according to their contracts. A.R. 001251-53; A.R. 001257, 001275; Exs. 2123,

2124,2126,2146."7 This method of allocating water to Spaceholder storage accounts was

17 See also Off’l Not.\IDWR Doc List-Attachment A: 16 19690806, 20 19700720, 23 19710716, 24 19710727,
26 19720713, 28 19730615, 49_19750721, 5419760628, 64 197807 14, 67_19790620 (BOR memoranda).
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incorporated into the Water District 63 accounting system (i.e., the “day of allocation”) and

remains in place today. A.R. 001248, 001260, 001267-68, 001271,001273-76, 001293.

While the Department began work on an accounting system for Water District 63 prior to
1986, the Department’s practice was not to implement accounting systems until requested by the
water districts. A.R. 001258. In 1986, the new watermaster (a former Department employee)
requested that the Department provide Water District 63 with a computerized accounting system
similar to the system previously adopted in Water District 1 (the Snake River and its surface
tributaries upstream from Milner Dam). /d.

In Water District 1, there are also several federal reservoirs operated for the conflicting

purposes of flood control and irrigation storage. A.R. 001258 & n.29. The resulting priority

administration “dilemma” had been resolved in Water District 1 by crediting “all available
natural flow to the reservoirs according to priority of right” and then “allowing the reservoir to

refill as long as there is water in excess of all other rights.” A.R. 001261 n. 32.'® The “second

fill” was “defined as unaccounted for storage” and “credited back to the reservoirs pursuant to
the instructions of the storage right holder, i.e., the Bureau of Reclamation.” /d.
The same basic approach was adopted in the Water District 63 accounting system. A.R.

001258-71, 001425. The Water District 63 accounting system was designed to “‘track[] the

amount of natural flow stored during the refill phase of a flood operation as ‘unaccounted for’

113

storage,”” so that “‘[w]hen the accumulation of ‘unaccounted for’ storage ends, the flood
operation is completed.”” A.R. 001263 (citation omitted). Thus, “‘at the end of a flood

operation, ideally the amount of ‘unaccounted for’ storage will be equal to the amount of storage

18 As former Director Stephen Allred explained in a 1979 Committee of Nine meeting: “Once a right has filled on
paper, even if the water has been released and additional space is available, the priorities of the reservoirs are
considered to be no longer in effect.” A.R. 001425 n.16. The Director also initiated a contested case regarding the
accounting procedures in Water District 1 following the District Court’s decision in the Basin-Wide Issue 17
proceedings, A.R. 001232, but that matter was resolved through a settlement agreement. A.R. 001234 n.4.
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released for flood control so that the amount of water physically stored in the reservoirs will be
equal to the paper fill.”” [d. (citation omitted). Then, through the operation of a “storage
program” maintained by the Department, the BOR allocates all of the water in the reservoir
system to Spaceholder storage accounts in accordance with the Spaceholders’ contracts. A.R.

001267-69, 001270. This allows the BOR to replace “priority water” previously released by the

Corps for flood control purposes with excess flood water captured during the flood control
“refill” period, without allowing the Corps’ flood control decisions to interfere with or dictate the
distribution of water pursuant to Idaho’s prior appropriation doctrine. A.R. 001296.

The Water District 63 accounting system was implemented with the consent and

cooperation of the BOR and the water users in Water District 63. A.R. 001258-59. The
Department provided the watermaster, at his request, with a paper explaining the Accrual

Methodology and the Unaccounted for Storage Methodology. A.R. 001259-61. This paper was

also forwarded to the BOR’s Boise Project Superintendent, who in turn forwarded it to the
BOR’s Field Solicitor. A.R.001259."

While the Water District 63 accounting system’s various computer programs and files
have been continuously updated and refined since the system was adopted in 1986, the same
basic procedures for distributing natural flow and allocating stored water have remained in place

since 1986. A.R. 001263, 001271-76. These programs and procedures do not define water

rights or establish legal principles; they are tools used by the Director in distributing water in

accordance with Idaho’s prior appropriation doctrine. A.R. 001264, 001265 n.35, 001271 n.41,

001411 n.7.; see also BWI-17, 157 1daho at 393. 336 P.3d at 800 (distinguishing “determining

water rights, and therefore property rights” from “just distributing water”). “From a water user

19 The Boise Project Superintendent had attended the 1979 Committee of Nine meeting at which former Director
Allred explained the Water District 1 accounting system. R. 000476-77 & n. 20, 000687-88 & n.20; A.R. 001426
n.l7.
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standpoint,” the Water District 63 accounting system “resulted in little if any change in water
distributions and storage allocations” after being adopted in 1986. A.R. 001276; see also 001275
(“*would not have changed the experience of those water users pre-1986 as opposed to after
1986.’”) (citation omitted).

There was no objection to the Water District 63 accounting system until 2012, when
water users in Water District 63 “expressed concerns that the accounting systems had been
changed or re-interpreted to subordinate the reservoir water rights and/or to provide that flood
control ‘refill” occurred without a water right.” A.R. 001274. The water users’ concerns arose
from “the ‘refill’ remark the State proposed in SRBA subcases for the American Falls and
Palisades reservoir water rights as an alternative to ‘refill’ remark proposed by the BOR.” A.R.

001275; see BWI-17. 157 1daho at 388, 336 P.3d at 795 (discussing “refill” remarks). The

remark proposed by the State in those proceedings, however, “was consistent with water
distribution and water rights administration in Water District 63 since 1986,” A.R. 001275, and
the Spaceholders did not allege they had been injured by the Water District 63 accounting

system. See BWI-17. 157 1daho at 392, 336 P.3d at 799 (“no injury alleged”).

The Irrigation Organizations in this case also did not allege the Water District 63
accounting system resulted in them receiving less water than the amounts to which they are
entitled under their natural flow water rights and storage contracts. The Director specifically
found that the Spaceholders “have never suffered a water shortage” as a result of the Water
District 63 accounting system. A.R. 001285.

The Director also found that “there is limited potential for future appropriation of the
‘refill” water” because of the unreliable nature of flood flows. A.R.001278. The Director found
that the “‘unaccounted for storage consists of excess flows captured in the reservoir system on

the receding end of the flood period in high water years,” and “[t]hese flood waters have
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remained unappropriated since coordinated reservoir operations began with Lucky Peak in the
mid-to late 1950s—approximately 60 years.” Id. The Director found that these excess flood
flows “have remained unappropriated because they are not dependable: some years are flood
years, some years are not, and even in flood years, the flood period ends relatively early in the
year.” [d.

5. The Accrual Methodology.

Under the Accrual Methodology, “any natural flow available under the priority of an on-
stream reservoir water right at its point of diversion (the dam), or that would have been available
at the dam if the water had not been stored in an upstream reservoir, is accrued (distributed)” to
the reservoir water right, “until the cumulative total reaches the water right’s annual volume
limit.” A.R.001266.° The Accrual Methodology focuses solely on priority administration in
accordance with the elements of the Decreed Storage Rights and Idaho’s prior appropriation

doctrine. R. 001056-65; A.R. 001259, 001264-67, 001269-70, 001271 n.41, 001286-98. The

Accrual Methodology ignores federal flood control operations and the “physical fill” of the
reservoirs, and does not measure or determine how much water is allocated to individual

Spaceholder storage accounts. R. 001058-65; A.R. 001260, 001266, 001260-70, 001271 n.41,

001290-93,001417,001419, 001420, 001428.

The Director found, and the District Court agreed, that the Accrual Methodology is
consistent with the Decreed Storage Rights and Idaho’s prior appropriation doctrine. R. 001058-
64. Indeed, because Decreed Storage Rights are not limited by diversion rates, the Accrual

Methodology is necessary to prevent the federal government from exercising the Decreed

20 Under this methodology, “[a]ccruals are a ‘computed number based on the reach gain equation that counts toward
the water right for that particular reservoir when it’s in priority.”” A.R. 001266 (citation omitted). While “the
‘computed number’ is obtained by summing a series of physical measurements, computed accrual is ‘not an amount
of water that you can actually measure, such as reservoir inflow, but rather is a ‘calculated’ quantity.” /d. (citation
omitted).
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Storage Rights to effectively take command of the use, distribution, and development of the

water resources of the Boise River Basin. R. 001061-62; A.R. 001278-79, 001281, 001284,

001423. Because the Decreed Storage Rights are not limited by diversion rates, they command
the river while “in priority,” which means that leaving it to the Corps or the BOR to decide when
a Decreed Storage Right is being “exercised” would also put them in control of deciding whether
and when water is available for diversion under junior water rights. R. 000700-01; see also R.
001063 n.9 (“Allowing a senior storage right holder to determine when to store water when the
storage right is otherwise in priority turns over distribution control from the Director to the
senior right holder.”). It was largely for this reason that the Accrual Methodology was adopted
in the Water District 63 accounting system, and had previously been adopted in the Water

District 1 accounting system. A.R. 001261 & n.32.

6. The Unaccounted for Storage Methodology and the “Day of Allocation.”

The Unaccounted for Storage Methodology is entirely different from the Accrual
Methodology, but complements it. In contrast to the Accrual Methodology, the Unaccounted for
Storage Methodology is controlled by reservoir system operations and “physical fill.” A.R.

001261, 001263, 001267, 001408-09 n.5, 001410,001414 n.9, 001422 & n.14. “Unaccounted

for storage” is a natural flow parameter in the accounting program that serves as proxy for
tracking how much excess water—that is, water not needed to satisfy any water rights—is
physically captured in the reservoir system. /d. “Unaccounted for storage” occurs when the
Corps releases “priority water” >! to make reservoir space available to control flood waters later

in the year, which are captured in the empty reservoir space. A.R. 001244-45, 001261, 001263,

001270, 001273, 001293. The flood control space is “refilled” at the Corps’ discretion during

the final period of flood control operations. A.R. 001242-43, 001245, 001306.

21 R. 001056-57 (“The distribution of priority water to these reservoirs occurs pursuant to water rights.”).
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Even in flood years, the natural flow entering the reservoir system eventually declines to
the point that it no longer satisfies downstream irrigation demand. A.R. 001248. At this point,
flood control “refill” operations have ended, the reservoir system has reached “maximum
physical fill,” and for the rest of the season, irrigators need stored water to supplement the

dwindling natural flow supply. A.R. 001247-48, 001260-61, 001263, 001270-71, 001275. The

Corps transfers “operational control” and “responsibility for releases from the reservoir system”

to the BOR, A.R. 001243, 001247, and it allocates the water in the reservoir system to its

Spaceholders’ storage accounts. A.R. 001248-49, 001260, 001267-68, 001270-71, 001273,

001275-76, 001293, 001297; Ex. 1 at 000010-11. This is the “day of allocation.” *?

In flood years, “a significant portion of the water stored during the flood control ‘refill’
period may consist of ‘unaccounted for storage,”” and on the “day of allocation” the
“‘unaccounted for storage’ is credited back to the reservoirs in order of priority.” A.R. 001267
(citation omitted); 001273.% The “storage program” is run and allocates all of the water in the
reservoir system to Spaceholder storage accounts in accordance with their federal contracts and
the BOR’s instructions, with no distinction drawn between “priority water” and “unaccounted for

storage.” A.R. 001264, 001267-69, 001270-71, 001273, 001275, 001276. This procedure

allows Spaceholders “to receive full storage allocations despite reservoir system flood control
operations,” A.R. 001267, provided the Corps has captured enough excess water during the flood

control “refill” period to offset its previous releases of “priority water.” >* R. 001060 (“While the

22 The “day of allocation” is defined by three requirements: (1) water has stopped accruing to the Decreed Storage
Rights in the accounting system; (2) diversion demand is equal to or greater than the available natural flow; and (3)
the reservoir system has reached its maximum total physical content. A.R. 001267-68. Thus, “unaccounted for
storage” occurs only before the “day of allocation.”

23 In practice, priority rarely applies in crediting the “unaccounted for storage” back to the reservoirs, because all
Spaceholders in all of the reservoirs get full storage account allocations as long as the Corps “refilled” the reservoir
system to within 73,950 acre-feet of full capacity, which it has done in every year since 1986 except one—1989.

24 Spaceholders’ storage account allocations have always been determined in this way. Before the Water District 63
accounting system was adopted, “spaceholder storage allocations were determined by the BOR on the basis of the
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Director distributes priority water to the dams pursuant to the reservoir water rights, it is the
federal government that decides how to store and release that water.”). If the BOR determines
that the Corps’ flood control operations have resulted in a “failure to fill” the system, i.e., if flood
control operations have left more than 73,950 acre-feet of empty space in the reservoir system,
the BOR reduces or “charges” Lucky Peak Spaceholder storage accounts pro rata for the amount

by which the “failure to fill” exceeds 73,950 acre-feet. 2> A.R. 001267-68, 001270; Ex. 1 at

000009-10.%¢

The Unaccounted for Storage Methodology thus allows the BOR to use excess flood
water captured in the reservoir system during the flood control “refill” period as a replacement or
substitute for water previously released by the Corps for federal flood control purposes, 001296-

97, 001307, 001421-22, as the BOR has done since Lucky Peak was completed in 1955. A.R.

001251-52,001273, 001275-76, 001293, 001296-98, 001308; see also R. 001163 (“Historically,

physical contents of the reservoir system on or near the date of maximum storage in the system, which was also on
or near the date when regulation began, and after the conclusion of flood control operations.” A.R. 001257; see also
A.R. 001249-50 (“when the natural flow supply dropped below water users’ demands”); 001251 (“maximum
storage”). While in the years before 1986 this was known as the start of the “canal regulation” period rather than as
the “day of allocation,” A.R. 001249-50, 001257, the basic idea has always been the same: Spaceholder storage
account allocations are not determined until flood control operations have ended, and at that point all of the water in
the reservoir system is allocated to Spaceholder storage accounts according to the BOR’s contracts and instructions.
A.R.001251-52, 001267-69, 001270, 0012934,

25 The “73,950 acre-feet” standard is the sum of the 13,950 acre-feet of flood control “surcharge” capacity in
Arrowrock (which is usually kept empty), and the 60,000 acre-feet charged to the BOR’s “streamflow maintenance”
account rather than to Spaceholder accounts when the Corps does not succeed in filling the reservoir system during
the “refill” period of flood control operations. A.R. 001245 & n.15, 001268 n.39.

% “Storage cancelling” also takes place on the “day of allocation.” “Storage cancelling” is a flood year procedure
that “excuses” or “cancels” any charges that water users incur for diverting out of priority or in excess of their
natural flow water rights during the period before the “day of allocation.” A.R. 001265, 001267, 001270-71,
001279-80, 001283-84, 001428-29 & n.19; Ex. | at 000011. These charges are “cancelled” on the “day of
allocation” if the Corps has filled the reservoir system to within 73,950 acre-feet of full capacity. This procedure is
consistent with the Spaceholders’ storage contracts, A.R. 001268 & n.39, 001245, 001247, 001254 n.26; Ex. 4 at
000093-94, and ensures Spaceholders have full storage account allocations when irrigators begin relying on stored
water to supplement the diminishing natural flow supply—provided the Corps has not released too much water for
flood control purposes and caused a “failure to fill.” A.R. 001245, 001247, 001251, 001273, 001276, 001279,
001302.
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the United States has been refilling the reservoirs to satisfy its contractual obligations to the
spaceholders to compensate for obligatory flood control releases.”).

The Unaccounted for Storage Methodology is integral to the Water District 63 accounting
system’s framework for resolving the priority administration “conundrum,” R. 001165, and

“dilemma,” A.R. 001261 n.32, 001291, created by federal flood control operations. By

distributing natural flow according to the elements of licensed and decreed water rights (the
Accrual Methodology) and allowing water in excess of all water rights to be stored and later
allocated to Spaceholders to replace flood control releases (the Unaccounted for Storage
Methodology), the Water District 63 accounting system accommodates federal flood control
operations and storage allocation practices without allowing them to interfere with or dictate the
use and distribution of Idaho’s water in accordance with Idaho’s prior appropriation doctrine.

A.R. 001261 & n.32, 001271 & n41, 001273, 001275-76, 001291-93, 001295, 001296, 001297,

001298, 001305, 001307-08.

7. Unaccounted for Storage’ Is a Measure of Excess Natural Flow Rather Than a
“Distribution’’ of Water.

Contrary to the District Court’s view, the Unaccounted for Storage Methodology does not
“distribute” water. See R. 001065 (characterizing “unaccounted for storage” as a “continued
distribution of water to the reservoirs”). By definition, “unaccounted for storage” is a measure of

the excess natural flow remaining after all “distributions” have been made. See Ex. 1 at 000009

(“This amount of surplus natural flow that could not be distributed to a water right (but now

resides physically in the reservoirs system) accrues to the unallocated storage (UNACCT STOR)

in the water rights accounting.”) (italics and underlining added) (parentheticals in original).?’

2 “UNACCT STOR?” is the name of the field in the accounting program printouts where the acre-foot volume of
“unaccounted storage” to date is reported. See, e.g., Ex. 2201 (accounting printouts). While the term “unallocated
storage” is sometimes used, the two terms “mean the same thing.” Ex. 1 at 000004 n.3; see also A.R. 001270,
001274 (*“‘unaccounted for storage’ or ‘unallocated storage’”).
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“Distributions” to the reservoirs are made to each reservoir individually, according to decreed

priorities. A.R. 001266 & n.36, 001408-09 & n.5. “Unaccounted for storage” is reported as a

single quantity for “the reservoir system” as a whole rather than being apportioned among the
individual reservoirs, and “is not associated with or credited to any water right.” A.R. 001267;

Ex. 1 at 000009.%® Further, “distributions” to the reservoirs are made based on measurements

and computations at the dams, A.R. 001266, while “unaccounted for storage” is determined on
the basis of measurements and computations at the Middleton gage near the City of Middleton,

far downstream from the reservoirs. Ex. | at 000004-05, 000009; Tr., Aug. 28, 2015, p.444. 1l

9-17.

“Unaccounted for storage” is based on the flows at the Middleton gage because it is the

downstream end of the regulated portion of Water District 63. R. 001101; A.R. 001246, 001268;

Ex. | at 000003, 000009; see also Tr., Aug. 28, 2015, p.606. 1.25; id., p.609, 1.12 (referring to
Middleton as the “control point on the river”). Diversions below the Middleton gage are not
regulated (although they are tracked and quantified in the accounting system) because
historically the water supply below Middleton has exceeded diversion demands. Tr., Aug. 27,

2015, p.222, 11.217-18 (“But typically, return flows satisfied rights below Middleton”); Tr., Sep.

10, 2015, p.1375. 11.13-14 (“below the Middleton gauge, we have a large amount of return flows

from the drains coming back into the system.”).

28 Each of the Decreed Storage Rights authorizes the storage of water in one particular reservoir, A.R. 001290, and
no water rights have been claimed, licensed, or decreed for “the reservoir system” as a whole. Nonetheless, the
Corps and the BOR operate the reservoirs as a unified system and frequently store water decreed to a particular
reservoir in a different reservoir(s). A.R. 001246, 001265. The Director found that the Water District 63 accounting
system accommodates this system of operations, without letting it dictate priority administration, by accounting for
the satisfaction of each Decreed Storage Right independently from the “physical fill” of its particular reservoir.

A.R. 001260, 001266-67, 001292, 001295; see also Oft’] Not\BWI-17\91017\20130320 Memorandum Decision at
001418 (“The Court notes that the term ‘fill’ may be used to describe (1) a reservoir physically filling with water, or
(2) the decreed volume of a storage water right being satisfied”). Physically storing water according to the decreed
elements of the reservoir water rights would generally result “in Arrowrock filling first, Anderson Ranch second,
and Lucky Peak last.”
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The “unaccounted for storage” algorithm computes how much remaining natural flow, if
any, should be present at the Middleton gage each day after distributions have been made to all
upstream water rights, and compares this computed value to the actual flow measured at the
Middleton gage. If the measured flow at the Middleton gage is less than the excess natural flow
that should be present, it is assumed that the excess was physically retained somewhere in the
federal reservoir system—which is exactly what happens during flood control “refill” operations.

R. 001093-95, 001102; Ex. | at 000004-05, 000009.%° This deficit in the expected natural flow

at the Middleton gage is reported in the daily accounting system printouts as “UNACCT STOR,”

which is an abbreviation for “unaccounted for storage.” A.R.001408-09 n.5, 001410; Ex. 1 at

000004-05, 000009; see also, e.g., Ex. 2201 at 004026 (accounting printout).

Since the Water District 63 accounting system was adopted in 1986, there has been only
one flood control year in which Spaceholders did not receive full storage account allocations as a
result of a flood control-caused “failure to fill’—1989. In that year, the BOR charged its
“streamflow maintenance” account for the first 60,000 acre-feet of the flood control-caused
“failure to fill,” and charged the balance to all Lucky Peak storage account on a pro rata basis, as

provided in the Lucky Peak contracts. A.R. 001247, 001268, 001285.% In the years before the

Water District 63 accounting system was adopted, in contrast, Lucky Peak storage accounts were

29 This assumption is sound because the system accounts for all diversions downstream from Lucky Peak. The
assumption is also verified through an annual reconciliation procedure that compares actual reservoir system
contents with computed contents. Tr.. Aug. 27. p. 209. il. 3-15.

30 The 60,000 acre-foot “buffer” arose out of the BOR’s decision in the early 1980s to dedicate the “uncontracted
space” to “streamflow maintenance.” A.R. 001254 n.25; Lucky Peak Decision at9. The BOR’s decision concerned
the Corps because it meant “that if ‘the system failed to fill’ as a result of flood control operations, irrigators ‘would
now have to share the shortages, whereas historically they have not.”” A.R. 001254 n.26 (quoting letter from the
Corps to the BOR). The Corps and BOR resolved their differences by agreeing that the first 60,000 acre-feet of any
flood control-caused “failure to fill” the reservoir system would be charged to the BOR’s “streamflow maintenance”
account, and any “failure to fill” in excess of 60,000 acre-feet would be charged pro-rata against all Lucky Peak
storage accounts. A.R. 001254 n. 26. This agreement was incorporated into the Corps’ Water Control Manual for
Boise River Reservoirs, A.R. 001245, 001247; Lucky Peak Decision at 12, 34, and into the “storage program” that
allocates water to Spaceholder storage accounts on the “day of allocation.” A.R. 001234, 001268, 001270, 001273,
001276, 001286, 001303.

IDWR APPELLANTS’ BRIEF - Page 28



frequently charged for flood control-caused “failures to fill.” A.R. 001251-52; see also Exs.

2123, 2124, 2126 (BOR memoranda); Off’] Not.\IDWR Doc List-Attachment A: 16 19690806,

20 19700720, 23 19710716, 24 19710727, 26 19720713,49 19750721, 54 19760628,

64 19780714, 67 19790620 (BOR memoranda).
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IL. ISSUES ON APPEAL

A. Whether the District Court erred in its findings and conclusions related to “unaccounted
for storage,” including:

i.  Whether the District Court erred by adopting a definition and quantification of
“Unaccounted for Storage” that is contrary to the Director’s factual findings
regarding the same, and contrary to the Director’s factual findings regarding
the purpose, structure, and operation of the Water District 63 accounting
system’s methodology for determining “unaccounted for storage”;

ii.  Whether the District Court erred in determining that by computing the amount
of “unaccounted for storage” captured in the Boise River reservoir system
during the “refill” period of federal flood control operations, the Director is
“distributing” water pursuant to chapter 6 of Title 42, Idaho Code;

iii. ~ Whether the District Court erred in concluding that the “unaccounted for
storage” methodology of the Water District 63 accounting system is contrary
to law;

iv.  Whether the District Court erred in interpreting Idaho Code § 42-201 as
prohibiting the Director from recognizing a longstanding practice of allowing
the storage, and subsequent allocation to water users, of excess or high flow
flood waters that are captured in the reservoir without injury to any water
rights;

v.  Whether the District Court erred in determining that “unaccounted for
storage” must be “protected” from future appropriations by a water right.

B. Whether the District Court in erred in setting aside in part and remanding in part the

Director’s Final Order, including:
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i.  Whether the District Court erred in determining that the interests of the United
States and its contractors in un-adjudicated and disputed beneficial use-based
water right claims that are pending in the SRBA are prejudiced by the Water
District 63 accounting system;

ii. ~ Whether the District Court erred in concluding the Director erred when he did
not “recognize that the United States and/or the irrigators have a valid legal
right to, or vested property interest in, water identified as unaccounted for
storage.”;

iii.  Whether the District Court’s remand to the Director exceeds his authority by
requiring the Director to resolve disputed questions of the nature and extent of

beneficial use-based water right claims that are pending in the SRBA.
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IIL ARGUMENT

A. SUMMARY OF ARGUMENT
This case presents technical questions of water administration in a complex factual

setting. These questions arise only in flood years, when the Corps releases water rather than
storing it, based on the Corps’ runoff forecasts and the “rule curves.” This federal system of
water management is fundamentally incompatible with priority administration under Idaho water
law. Resolving the priority administration conundrum and dilemma that flood control creates
(while also ensuring maximum use and minimum waste of water) presents questions that fall
squarely within the legal authority and technical expertise of the Director—the “State Engineer.”

See In re SRBA, Case No. 39576, Subcase No. 00-91017. 157 Idaho 385, 394, 336 P.3d 792, 801

(2014) (“BWI-17) (“[T1he state engineer is the expert on the spot . . . .”) (internal quotation
marks and citation omitted) (brackets in BWI-17).

The Director found that these questions are addressed in the Water District 63 accounting
system because it accommodates flood control operations and maximizes the beneficial use of
water, without allowing flood control operations conducted by the Corps to dictate the use,
distribution, and development of Idaho’s water resources. The Accrual Methodology ensures
that water is distributed in accordance with Idaho’s prior appropriation doctrine, Idaho Code §
42-602, while the Unaccounted for Storage Methodology allows the BOR, when allocating water
to Spaceholder storage accounts after flood control operations have concluded, to replace
“priority water” (released by the Corps for flood control purposes) with excess water captured
during the flood control “refill” period.

The Director found that the Water District 63 accounting system has been in place in
substantially the same form since 1986 and the Spaceholders have never suffered a water

shortage as a result of the accounting system. A.R. 001263, 001271-76, 001285. The Director
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concluded that Idaho law allows for the United States to capture excess flood water during flood
control “refill” operations, and then replace “priority water” released to vacate flood control
space with the excess, provided there is no interference with any water rights, even if no water
rights have been decreed for the water identified as “unaccounted for storage.”

The District Court disregarded the Director’s factual findings by analyzing the Accrual
Methodology and the Unaccounted for Storage Methodology as separate and independent
systems of distributing water rather than interrelated components of a single distribution system.
The District Court considered the Unaccounted for Storage Methodology in isolation and found,
on the basis of its erroneous and unsupported factual findings, that the Unaccounted for Storage
Methodology is contrary to Idaho Code § 42-201(2) because it distributes water to the federal
reservoirs pursuant to historic practices rather than water rights, and fails to protect the
“unaccounted for storage” from being appropriated in the future.

The District Court erred by disregarding the Director’s detailed and specific findings on a
number of administrative questions, including: (1) the technical definition and quantification of
“unaccounted for storage” in the Water District 63 accounting program code; (2) the procedures
for allocating water to Spaceholder storage accounts on the “day of allocation” pursuant to the
BOR’s contracts and instructions; and (3) the role of the Unaccounted for Storage Methodology
in resolving the priority administration “conundrum” and “dilemma” created by federal flood
control operations. The District Court erred by substituting its alternative, unsupported, and
incorrect factual findings for the findings of the Director, and by speculating about future
appropriations and hypothetical injuries.

These factual errors led the District Court to interpret Idaho Code § 42-201(2) without
reference to or consideration of “‘[t]he policy of the law of this State . . . to secure the maximum

use and benefit, and least wasteful use, of its water resources.”” IGWA, 160 Idaho at 129. 369
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P.3d at 907 (citation omitted). The District Court’s conclusion that “unaccounted for storage” is
contrary to law ignores the principle of maximum use, as well as other fundamental tenets of
Idaho’s prior appropriation doctrine, and ignores the reality that by definition excess flood flows
are unpredictable and cannot be reliably quantified. It is for this reason that the ancillary use of
excess water, when available, is both common and commonly allowed in Idaho, provided it does

not injure any water rights. See State v. ICL, 131 Idaho at 333, 334,955 P.2d at 1113

X3

(recognizing that “‘excess’ water may be administered along with existing water rights, even
though there is no water right in the ‘excess’ water itself,” when there is “a long-standing system

of allowing those who otherwise have water rights . . . to use excess water when it is available.”);

A&B Irr. Dist. v. ICL. 131 Idaho 411, 417. 958 P.2d 568. 574 (1997) (“Administration of

‘excess’ water is a long standing practice in Idaho”) (Silak, J., concurring and dissenting). The
District Court’s decision undermines this longstanding, common-sense practice for administering
excess flood water in the Boise River Basin and many other river basins in the state. Even more
importantly, the District Court’s legal error, if not reversed, will put the Federal Government in
control of the use, distribution, and development of Idaho’s water resources.

The District Court’s factual and legal errors must be corrected because the District Court
remanded the case back to the Director with instructions that would require the Director to
assume that all excess flows arising upstream of Lucky Peak in each and every year have been
appropriated by the United States. This instruction exceeds the scope of this proceeding, and
would require the Director to make a determination of the nature and extent of disputed late
claims pending in the SRBA. Significantly, it would result in the same unlawful scenario that
the District Court foresaw in affirming the Accrual Methodology: the United States would
become the de facto watermaster of the Boise River, and the ultimate arbiter of future

development of the unappropriated excess flows of the Boise River Basin. The Department
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therefore respectfully requests that this Court reverse and vacate the District Court’s findings and
conclusions regarding “unaccounted for storage” and remand this matter to the District Court
with instructions to affirm in full the Final Order.
B. STANDARD OF REVIEW
In an appeal from a district court where the court was acting in its appellate capacity
under the Idaho Administrative Procedure Act (“IDAPA”), this Court reviews the decision of the
district court to determine whether it correctly decided the issues presented to it. N. Snake

Ground Water Dist. v. IDWR. 160 Idaho 518, 522. 376 P.3d 722, 726 (2016). This Court

reviews the agency record independently of the district court’s decision. /d. A reviewing court
defers to the agency’s findings of fact unless they are clearly erroneous, and the agency’s factual
determinations are binding on the reviewing court, even when there is conflicting evidence
before the agency, so long as the determinations are supported by substantial competent evidence
in the record. Id. Substantial evidence is relevant evidence that a reasonable mind might accept
to support a conclusion. /d.

Idaho Code § 67-5279(3) provides that the district court must affirm the agency action
unless it finds that the agency’s finding<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>