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ATTORNEYS FOR THE CITY OF POCATELLO
BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN TIIE MATTR OF THE PETITION
FOR DELIVERY CALL OF THE A&B
IRRIGATION DISTRICT FOR THE
DELIVERY OF GROUND WATER AND
FOR THE CREATION OF A GROUND
WATER MANAGEMENT AREA

DOCKET NO. 37-03-11-1

MOTION FOR THE DIRECTOR TO
CONSIDER CITY OF POCATELLO’S
PROPOSED ORDER ON REMAND

S g e g g e

The City of Pocatello hereby moves for the Director to consider the attached Proposed
Order on Remand, offered to assist the Director in responding to the District Court’s February
14, 2011 Order Granting Motion to Enforce in Part and Denying Motion to Enforce in Part. As
grounds therefore, the City would show the Director:

1. In the June 30, 2009 Final Order, the Director affirmed the Hearing Officer’s decision
that A&B’s delivery call should not be answered with curtailment or administration
because A&B’s Water Right No. 36-2080 was not injured by junior ground water

pumping.

2. The District Court, on judicial review, characterized the Final Order as determining that
“the quantity decreed to A&B’s 36-2080 exceeds the quantity being put to beneficial use
for purposes of determining material injury” and remanded to the Director for a
determination of whether the record supporting this finding was “clear and convincing”,
as that standard is characterized under Idaho law.

Motion to Consider City of Pocatello’s Proposed Order on Remand 1



3. The record in this matter is voluminous, beginning with the initial filing of the A&B
delivery call in 1994 and then again, in 2007, when A&B filed its Motion to Proceed.
The record contains not only pre-trial pleadings and filings, but transcripts and exhibits
from trial in this maiter which was held from December 3-17, 2008.

4, In order to assist the Director in reviewing the record, Pocatello has compiled evidence
and testimony it believes supports affirming the June 30, 2009 Final Order in this matter,
consistent with he “clear and convincing” evidence standard.

5. Other parties may wish to offer, or the Director may wish to request, additional proposed
orders to facilitate the efficient review of the record in this matter.

DATED this 14" day of March, 2011.

CITY OF POCATELLO ATTORNEY'S OFFICE
Attorneys for the City of Pocatello

By CM\U""*@

A, Dean Tranmer

WHITE & JANKOWSKI, LLP
Attorneys for the City of Pocatello

Sarah A. Klahn
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CERTIFICATE OF SERVICE

I hereby certify that on this 14™ day of March, 2011, a copy of Motion for the Director
to Consider City of Pocatello’s Proposed Order on Remand with Proposed Order in Docket

No. 37-03-11-1 was served by email and addressed to the following:

Sarah A. Klahn, White & Jankowski, LLP

Gary Spackman, Interim Director
State of [daho, Dept of Water
Resources

322 E Front St

PO Box 83720

Boise ID 83720-0098

Deborah.Gibson@idwr.idaho.gov

Garrick Baxter

Chris Bromley

Deputy Attorneys General
Idaho Dept of Water Resources
PO Box 83720

Boise ID 83720-0098

garrick.baxter@idwr.idaho.gov

chris.bromiey(@idwr.idaho.gov

John K. Simpson

Travis L. Thompson

Barker Rosholt & Simpson
113 Main Ave West Ste 303
PO Box 485

Twin Falls ID 83303-0485

facsimile 208-735-2444
iks@idahowaters.com

tlt@idahowaters.com

Jerry R. Rigby

Rigby Andrus and Moeller
25 N 2" East

Rexburg ID 83440

jrighy(@rex-law.com

Randy Budge

Candice M. McHugh

Racine Olson Nye Budge & Bailey
201 E Center St

PO Box 1391

Pocatello ID 83204-1391

reb@racinelaw.net
cmm(@racinelaw.net

A.Dean Tranmer, Esq.
City of Pocatello

PO Box 4169
Pocatello ID 83201
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