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INTRODUCTION AND PROCEDURAL POSTURE
The City of Pocatello submits its Trial Brief in confonnity with the modified schedule set
by the pmiies and the Hearing Officer by email on November 18. The Director's Janum-y 29,
2008 Order found that A&B's water 1ight no. 36-2080 is not being injured by junior grmmd
water pumping. As the evidence in this matter will show, as well as applicable legal argument,
the Director's determination must be affirmed.

CITY OF POCATELLO'S PRE-TRIAL BRIEF

1

A&B filed its delivery call in 1994. As summarized in the January 29, 2008 Order
("Order" or "January 29 Order"), Findings of Fact ("FOF") ifl-9, the matter was stayed in
November 1994 and the Idaho Depaiiment of Water Resources ("IDWR" or "the Depaiiment")
retained jurisdiction over the matter with the proviso that any patiy could file a motion to
proceed to request that the stay on the delivery call be lifted. A&B filed a Motion to Proceed in
March of 2007. The Department issued its Jaimary 29 Order at the direction of Judge Butler in
Case No. CV 2007-665, which required the Director "to make a dete1mination of injury [to
A&B's water right], if any, in accordance with Rule 42 of the Conjunctive Management Rules."

Memorandum Decision Re: Respondent's Motion to Dismiss at 15. A&B timely filed its Petition
Requesting a Hearing on the Director's Order, and Pocatello and IGWA (ainong others) filed
notices of appearance in support of the January 29 Order.
In the interest of efficiency, this brief is focused p1imarily on certain applicable legal
arguments and the testimony Pocatello expects to provide and elicit during the course of this
proceeding. For issues not covered in this brief that are pati of the testimony or legal ai·gument
to be presented by the junior ground water users in this matter, Pocatello adopts the t1ial b1ief of
the Idaho Ground Water Appropriators ("IGWA").
I.

A&B'S CLAIMS UNDER THE MOTION TO PROCEED, GENERAL SUMMARY
OF THE JANUARY 29 ORDER, AND GENERAL SUMMARY OF ISSUES THAT
ARE THE LAW OF THE CASE (AND THOSE THAT ARE NOT).
A.

A&B's Claims in its Motion to Proceed.

A&B's Motion to Proceed, Mai-ch 26, 2007 ("Motion to Proceed") provides a global
view of the claims made by A&B in this matter:
•

Quantities of water. A&B suggests that it requires the decreed ainounts under its
water right (i.e., "Diversions authorized under Water Right No. 36-02080 are
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necessary for the in-igation oflands receiving water under that water right.") ('ii
11.c., d.)
•

Lowering of the ground water table. A&B suggests in its Motion to Proceed that
it is entitled to historic water levels. ('ii 11.b, d, g, and i.)
o

Costs. This claim is derivative of A&B's claim related to lowe1ing of the
gro1md water table. A&B suggests that it has spent umeasonable amounts
of money to maintain its system and that the additional "effort and
expense to dive1t the quantity of water to which it is entitled is not
economical and would be an umeasonable requirement [to impose on
A&B]". ('ii 11.a and e.)

•

A&B also requested that the Director determine "reasonable pumping levels"
pursuant to his authority m1der the Gr01md Water Act, and to cmtail j1miors across
the ESPA to satisfy A&B's water rights. Ci! 11.fand i.)

The Director addressed each of these claims in the Januaiy 29 Order and concluded that
A&B had adequate water supplies and was not suffering injury to its water rights. Order at
Conclusions of Law ("COL") 'i[37. He reached this conclusion by analyzing tl1e irrigation
diversion requirements for all 62,604 acres associated with A&B's 1948 water right no. 36-2080.
The Director compared the inigation diversion requirements to the historical amounts p1nnped
and found that A&B was not shmt of irrigation water. Order at FOF i!35-64. The rationale for
applying the irrigation diversion requirements analysis across the entirn district rather than on a
well system-hy-well system basis was the language of A&B 's license and paitial decree
confinning the license, which affirmatively assigns all of A&B's water right no. 36-2080 to all
62,604 acres to maximize flexibility. Order at FOF i!32-34, 63-64. The Director also declined to
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address A&B's claims under the Ground Water Act (i.e., that it was faced with "unreasonable"
expenses to maintain its well system because of declining ground water levels) because its water
right was not suffering material injury. Order at COL if38.

B.

General summary of issues that are the law of the case.

The framework of the Director's Order raises ce1iain legal issues, some of which were
resolved through pretrial motions practice and some of which were not.
1.

•

Legal issues arising under the Director's Order that were resolved pretrial.

The Director properly interpreted the A&B paiiial decree by assuming the water
dive1ied by any well was appurtenant to all la11ds within the place of use.
o

After briefing and argmnent on IGWA and Pocatello's Joint Motion for
Partial Surnrnary Judgment on Appmiena11ce, the Hearing Officer made an
oral ruling on November 5, 2008 that the Director acted within his
discretion to interpret the partial decree in this way.

•

The Director had the discretion to rely on ce1iain pre-decree information,
including the 1985 Bureau of Reclamation Repmi ("1985 USBR Repmi")
[Exhibit 113].
o

The Hearing Officer considered briefing and argument on A&B' s Motion
for Summary Judgment that the Director improperly relied on pre-decree
information in reaching the conclusions contained in the J airnary 29 Order.
The Hearing Officer ruled orally on November 5 that he would not
exclude the 1985 USBR Repmi a11d that, based on the initial showings
made, the Director's reliance on such information was not improper.
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•

The Director properly declined to consider A&B 's claims for historic water
levels.
o

The Hearing Officer's Order on A&B 's Motion for Declaratory Ruling,
March 21, 2008 fotmd that the Grom1d Water Act, including§ 42-226,
applied to A&B's water right no. 36-2080. Order Regarding Motion for

Declaratory Ruling, May 26, 2008. As such, A&B's claims for historic
water levels (and costs associated with well deepening or intercom1ection
that arise under this theory) fail as a matter of law.
2.

Remaining legal issues to be decided in the framework ofresolving this
dispute.

Although there are U11doubtedly many additional legal rulings to be made throughout the
course of this heai;ng, an important legal question that the pmiies have not briefed related to the
January 29 Order is whether the Director properly declined to establish a reasonable pmnping
level because A&B's water right was not suffering material injury. As detailed in the next
section of this brief, the Director's legal reasoning should be affamed as it is consistent with
Idaho law.

II.

THE DIRECTOR PROPERLY ARTICULATED THE LEGAL FRAMEWORK
FOR A GROUND WATER-TO-GROUNDWATER DELIVERY CALL.
As the Director noted in the January 29 Order, a ground water delivery call is, ''.just as

complex as a delivery call by the holder of a senior-pri01ity surface water 1;ght against the
holders of junior-priority grnund water rights, if not more so." Order at COL ,r12. The fachrnl
complexity of the A&B delivery call is reflected in part in A&B's multiple the01;es of injury:
sh01iage of irrigation water supplies, impacts from declining ground water levels, and costs to
pump water from declining grmmd water levels. While the Director examined each of these
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claims, he properly declined to base any findings of injury on claims to water levels or costs
because he fotmd that A&B had adequate water supplies to satisfy their crops, to wit:
Because the tlu·eshold determination of material injury has not been found under the CM
Rules, it is not necessary to consider other legal issues, which include, but are not limited
to application of the Grom1d Water Act, codified at Idaho Code§§ 42-226 through 42237g.
Order at COL ,r 38. This paragraph summarizes the Director's legal framework for the January
29 Order and presents an issue for the Hearing Officer insofar as the legal framework controls
consideration of the evidence. Although the legal reasoning behind the Director's conclusion of
law is not folly developed in the January 29 Order, as described below, it is consistent with the
reasoning ofldaho Supreme decisions and should be affirmed.

A.

Idaho law does not support A&B's claim of injury from reduced ground
water levels in the absence of a showing of water shortage.

As the Hearing Officer noted during the November 5, 2008 oral arguments on smrnnary
judgment in this matter, the law of prior approp1iation in the West generally, and Idaho
paiiicularly, has largely developed around disputes over dish·ibution and administration of
surface water rights. The nature of prior appropriative grmmd water rights, however, is refined
by the Grom1d Water Act, I.C. § 42-226 et seq. Indeed, section 226 of the Ground Water Act has
seemingly codified the constitutional concept of optimum development as it relates to grmmd
water rights. See Baker v. Ore-Ida, 95 Idaho 575,584,513 P.2d 627,636 (1973) (holding the
Ground Water Act is consistent with the constitutionally emmciated policy of promoting
optimum development of water resources in the public interest). However, the Idaho Supreme
Comi has been presented with few oppmitmities to interpret the substantive provisions or reach
of the Ground Water Act beyond its decision in Baker and Parker v. Wallentine, 103 Idaho 506,
650 P.2d 648 (1982).
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Despite the novelty of this dispute, existing case law provides guidance in developing the
legal framework to apply to A&B's claims. As a stmiing point, a delivery call is for the quantity
of water necessary to satisfy beneficial uses and not for a pmiicular water level. American Falls
Reservoir District No. 2 v. Idaho Dept. Water Resources, 143 Idaho 862, 880, 154 P.3d 433,451

(2007), Schodde v. Twin Falls Land & Water Co., 224 U.S. 107, 120 (1912). Fmiher, as the
Heming Officer already found in this case, A&B's 1948 water right no. 36-2080 is subject to the
Ground Water Act and thus qualified by the "reasonable pmnping level" provisions ofI.C. § 42226. Order Regarding Motion for Declaratory Ruling, May 26, 2008; Baker supra.
While A&B's senior water right is qualified by a "reasonable pumping level" under the
Ground Water Act, this qualification does not create a basis for A&B to obtain administration of
its senior water right on the strength of a complaint about water levels. The Director has no
authmity to administer water rights on the basis of water levels-he must administer rights on
the basis of the amom1t required for beneficial use. AFRD#2, 143 Idaho at 880. "Reasonable
pumping levels" m·e not an independent entitlement-instead, they are a fonn of remedy to
shortage, and thus only a finding of material injury can lead to the Director evaluating water
levels to determine if they are "reasonable".
Under Idaho law, the issue of water levels (whether historic OT reasonable) has always
been related to the remedy for material injury. At cmmnon law, the elements of A&B's water
right did not include a right to ground water levels. This is elem· from the result in NampaMeridian Irr. Dist. v. Petrie, 37 Idaho 45,223 P. 531,532 (1923) which rejected defendant

irrigation district-member Blucher's claim of injury from changes in ground water levels. 223 P.
at 532-33. If, prior to the adoption of the Ground Water Act, ground water rights had included
the entitlement to specific water levels as m1 element, the Nampa-Meridian Court would not have
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rejected out of hand the Blucher's complaints regarding changes in his ground water levels as a
result of irrigation district activities. Id.
Under the common law, a finding of injury combined with a finding of declines in water
levels were a means to shift the burden to juniors for shortages caused by junior pumping. For
example, in Noh v. Stoner, 53 Idaho 651, 26 P.2d 1112, 1113 (1933), the effect of junior
pumping was that there was "no water" in the senior's well, i.e., the senior was unable to make
beneficial use of his ground water and, because of the shortage, the junior had to pay to deepen
the well. Thus, at common law, a fmding of injury was the trigger to shift the burden to the
junior to rectify the situation. Although the Court in Noh affinned that shift, it was not an easy
burden to meet as demonstrated in the decision of Bower v. Moormen, 27 Idaho 162, 147 P. 496,
503 (1915) (reversing the district comt's fmding that the junior was required to take steps to
replace the senior's water supply).
Similarly, "reasonable pumping levels" under the Ground Water Act provide a means for
the Department to shift the burden to juniors to rectify the senior's shmiage. LC. §42-226. But
because the Ground Water Act modified the common law, holding a senior grom1d water right is
no longer enough. The Depaiiment must take into account full economic development of the
resource by examining whether pmnping levels are reasonable; if they are, there may be times
when a senior may be shmi of water but may be made to deepen his well because his pumping
levels are not unreasonable.
As in Noh, the trigger for administrative action should be a fmding of shortage to the
senior. However, under the Ground Water Act the administrative action is to detennine whether
the senior is pumping from a "reasonable ptunping level" rather than immediately shifting the
burden to the junior as a condition of continued pumping. The senior ground water user is, after

CITY OF POCATELLO PRE-TRIAL BRIEF

8

all, still only entitled to an amount of water (as opposed to a water level). It is the finding of a
shortage sufficient to constitute injury that-requiring administration of jmlior ground water
rights-that triggers the further administrative evaluation, which then leads to determinations
regarding reasonable pumping levels. Simply put, without a finding of injury to a senior ground
water right there is no remedy required, and the Department has no basis to exercise its
discretion to examine "reasonable pumping levels" across the aquifer.
B.

The Rules for Conjunctive Management of Surface and Ground Water
Resources do not authorize determinations of injury solely on the basis of
water level.

Although IDAPA Rule 37.03.11.42.01.a ("Rule 42") authorizes tl1e Director to consider
"the effort or expense" of a senior to deliver water, the scope of that consideration must be
consistent with Idaho law. AFRD#2, 143 Idaho at 879-80 (the CMR must be interpreted by
reference to Idaho law and can be read to incorporate Idaho law to the extent it is not on the face
of the mies). All water users incur some effort or expense to deliver water, so this caimot be a
wholesale requirement to evaluate costs in every delivery call. Further, if Idaho law forecloses
evaluation of a reasonable pmnping level unless and until a shmiage to the senior is
demonstrated, then there is little reason to consider the senior's "effmi or expense" to deliver
water until it is determined whether pumping levels are reasonable.
In addition, the Director is also required to consider Rule 42.01.h. wllich suggests, by
contrast, that the Director might find that the senior is required to expend some "effort or
expense" to obtain his water right from an alternate source or alternate well. As a threshold
matter, the Director is must also consider Rule 40.03 which requires a determination of whether
tl1e petitioner making the delivery call:
is diverting and using water efficiently and without waste, and in a manner consistent
with the goal of reasonable use of surface and ground water as described in Rule 42.
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Given that all of these provisions are included in the Rules for Conjm1ctive Management
of Surface and Ground Water Resources ("CMR"), Rule 42.01.a. should be nan·owly constmed. 1

State v. Hensley, 145 Idaho 852, 187 P.3d 1227, 1230 (2008)( "It is a fundamental law of
statutory construction that statutes that are in pari materia are to be construed together, to the
end that the legislative intent will be given effect.") (citations omitted); Posey v. State Dept. of

Health and Welfare, l 14 Idaho 449,450, 757 P.2d 712, 713 (Idaho App.,1988) (noting that
principles of statutory constrnction apply to rules and regulations promulgated by administrative
agencies).

C.

There am practical reasons for affirming the Director's restraint in
determining reasonable pumping levels without a showing of physical
shortage.

On a practical level, any change in water levels results in increased pumping costs. If a
delivery call can be sustained merely on the basis of decreased grom1d water levels, there will be
the proverbial race to the courthouse. There are 15,000 thousand wells on the ESPA that are
senior to 1980 (for example). Any of them. could experience changes in water levels which
required the user to rectify a pump or deepen a well. If A&B's claim is recognized it could lead
to the conclusion that only the most senior ground water user is entitled to pmnp as all pumping
by subsequent users has some negative effect on ground water levels available to A&B.
Therefore, requiring a factual trigger (beyond the mere allegation of a senior ground water user
that it has suffered injury from changes in ground water levels) to authorize administrative action
to determine reasonable pumping levels is a practical prerequisite to IDWR action, and is also
consistent with the constitutional policy of maximum utilization of water resources.

1 Although Rule 42.0 l .h. seems to speak only to senior smface water rights, there is no constitutional or legal basis
to so limit the rule. If a senior surface water right can be charged with expending effmt to obtain water supplies
from an alternate source or through supplemental wells, there is no basis to suggest that senior ground water users
should not also be charged with such an obligation. In any event, the Director lists Rule 42.01.h. as a basis for his
decision-making and thus must understand itto be within his discretion to apply. Order at COL 19.

ir
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The Director properly declined, in the absence of actual physical sh01iage of water, to
provide relief to A&B's claims of injury from unreasonable ground water levels and other issues
arising under the Ground Water Act including costs associated with well deepening,
interc01rnection, and well pumping because these issues are not proper for consideration in this
proceeding.

III.

AS A FACTUAL MATTER, THE JANUARY 29, 2008 ORDER DETERMINED
THAT A&B HAD ADEQUATE WATER SUPPLIES.
A.

The Director found that A&B had adequate water supplies based on a
variety of measures. This conclusion is supported by the evidence submitted
by Pocatello and IGWA. Order 1135-64, 76-80.

The Department analyzed A&B 's diversions in light of crop irrigation requirements
("CIR"). See Order at FOF ifif35-64 and 76-80. The Director concluded that A&B required 2.89
acre-feet per acre on an average annual basis and, by comparison with hist01ical average
diversions, had an adequate water supply. Order at FOF if52. The Department then went on to
make the following comparisons:
•

The Department's average diversion requirement of2.89 acre-feet per acre was
compared with the Bureau of Reclamation's ("BOR") diversion requirement of
2.59 acre-feet per acre dete1mined in the 1985 USER Report [Exhibit 113.].
Order at FOF if45.

•

These diversion requirements detennined by the Depaiiment and in the 1985
USER Report were compared to vaiious "duties" of water-in other words, the
ainounts diverted compared to the acres served within A&B (Order at FOF if53)
a11d in grmmd water districts outside of A&B (Order at FOF ,r 55, 56).
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•

These diversion requirement analyses were finiher comparnd to historic patterns
of diversion, including A&B 's irrigation of expansion acres begimring in the
1970's and 1980's. (Order at FOF i!57-59).

•

The Department also examined satellite imagery analysis of crop
evapotranspiration (a.lea. METRIC) within A&B and in the smTounding areas as
a backstop to the more traditional inigation requirements analysis. (Order at FOF
,r76-80)

•

The Department also examined the expectations of the B mlit at the time the
project was built and concluded that 0.75 miner's inches per acre was a fa:tn1
delivery capacity for the unit. (Order at FOF ,r 63-64).
1.

Pocatello's expe1is will provide analyses that suppmi the Director's
findings.

In Exhibit 301, Pocatello's expe1i, Mr. Sullivan, provides a refined analysis for peak farm
delivery requirements in the B Unit during a very dry year m1der two scenarios: "original
conditions" (requirements when the farms used gravity or furrow inigation) and "current
conditions" (requirements today when more than 96% of the farms have sptinklers). Exhibit 301
(appendix A). Under "original conditions," 0.84 miner's inches per acre was required at the fmm
headgate to meet the dry-year peak demand for inigation. Under the "current conditions"
scenario with more efficient sprinkler inigation, 0.65 miner's inches per acre is required to meet
peak dry year irrigation water demand.
By comparison, A&B's experts calculate a 0.89 miner's inches/acre for current
conditions (including 96% sprinklers). A&B Irrigation District Expert Rep01i, July 16, 2008
[Exhibits 201F, 201G, 201T tlmt 201Z, mid text at pages 4-7 and4-8]. Tllis is in excess of the
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design capacity of the B unit's delivery system, Bureau and A&B documents demonstrate is
approximately 0.75 miners inches. [See, e.g., Exhibits 113,334 (Appendix A)]
In addition, A&B 's experts perfonned their irrigation requirements analysis on a well
system-by-well system basis, but applied a district-wide crop distribution. As the graphs in
A&B 's Appendix M demonstrate, this well-by-well assmnption lead to significant depmtures
between the calculated inigation requirements and actual diversions which m·e evidence of the
umeliability of the analysis. Testimony from A&B's fa1mers will show that the "shortages"
calculated by A&B's experts in many cases reflected the illogical assumptions of applying the
district-wide crop distribution to a well system-by-well system analysis, so A&B expe1is'
irrigation requirements analysis predicted a need for crop inigation water at times when the grain
crop, for example, was in the middle ofhm-vest. Because A&B's irrigation demand m1alysis is
flawed in these ways it does not provide a basis to refute the Director's analysis of the A&B
irrigation water supply which found no injury to A&B, and should A&B 's analysis should be
rejected.
2.

The irrigation requirements analysis conducted by Pocatello's expe1is
included soil moisture as a source of water supply; A&B's expe1is'
inigation analysis is 1mreliable because it disregards this important source
of irrigation water.

As in the Surface Water Coalition ("SWC") delivery call case, the irrigation analysis of
Pocatello's consultm1ts differs from that of A&B's consultants. However, unlike in the SWC
case, there is only one p1imary difference between the two mmlyses: Pocatello's consultants
incorporated soil moisture as a water supply source for A&B's crops and A&B 's consultants did
not.

Exhibits 334-F through-I. As a technical matter, removing soil moisture from its

inigation demm1d analysis makes A&B's methods inconsistent with those found in engineering
literature regarding CIR m1alyses. Exhibit 334. On a more practical level, testimony of the A&B
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fam1.ers will establish that they make inigation decisions based on their weekly (or more
frequent) analysis of soil moisture in the field. In concert, these problems make A&B's
in-igation analysis unreliable and do not provide a basis for the Hearing Officer to reject the
Director's irrigation analysis.
3.

The Department's inigation analysis was confilmed by an examination of
well capacities against actual diversions. As Pocatello' s evidence will
show, the Department properly concluded that well capacities were in
excess of actual diversions and that any shortage of water is related to
diversion patterns rather than actual supply.

The Department's Order made findings regarding well capacity ("total low flow" 2) and
concluded, based on comparison of total low flow values reported in the 1994 and 2006 annual
repmis, that the Distlict could deliver 14 cfs more water in 2006 than it had delivered in 1994.

C1J61-62). Its irrigation requirements analysis was confrrmed by an examination of well
capacities against actual diversions. Pocatello's experts also examined well capacity in
comparison to diversions and found that capacities often exceeded actual diversions. Exhibits
331-332 (Tables 7-8 Opening Report); Exhibits 334-C and-D (Figmes 3-4, Rebuttal Report).

B.

The Director properly rejected A&B's claims of injury from water level
declines based on the legal analysis, the peculiar hydrogeology associated
with the District, and A&B's failure to take steps to adequately interconnect
their system. Order paragraphs 81-95 {Hydrogeology). Order paragraphs
109-122 (water level declines and ESPAM).

Pocatello' s evidence confnms the Director's :findings regarding the nature of the
hydro geology beneath A&B 's lands, and the patterns of well drilling and deepening associated
with the A&B project. The water level evidence also demonstrates that, although A&B has
experienced water level declines, it has also experienced occasional periods of water level
recovery. Exhibit 301, section 5.2.2. Finally, Pocatello's evidence confinns the Director's

2

See, Glossaiy.
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Order insofar as he has determined the relative cont1ibutions of drought, changes in surface
water use practices, and junior gr01md water pumping on water levels. Exhibit 301, section 6.0.

C.

The Director properly rejected A&B's claims for costs.

As discussed in pati II infra, claims of costs are just another way to make a claim for
water levels. If a water user deepens a well to chase water, or pumps from a greater depth
increasing incrementally the power chai·ges, claims for compensation for these effmis are simply
another way to claim an entitlement to water levels. However, ifreasonable water levels are not
a proper claim in this matter, then neither are A&B's claims for costs. In any event, the issue of
costs is not joined 1mless and until the Depmiment makes a detennination that A&B' s pumping
levels are not reasonable. At this point, A&B 's entitlement to compensation for costs incurred
from pmnping, rectification, and interconnection are entirely speculative.
To the extent the Hearing Officer takes evidence on this issue, caution is wm-rai1ted in
translating ai1y ofit into findings. The Director's authority over costs is qualitative at best, and
A&B has not identified any statutory authority for the Director to order costs to compensate
senior grom1d water users. To the extent the Hearing Officer fmds that costs related to A&B's
pumping or other well improvements are unreasonable, this could m1wittingly provide a cause of
action for A&B to sue in district comi. PocateJlo suggests that costs should play no part in this
matter; however, in the event the Hearing Officer declines to adopt the legal analysis outlined in
Paii II above and orders an examination of reasonable pmnping levels without regard to A&B's
showing of injury, A&B 's costs can be taken up after it is detennined the water levels are
unreasonable.
As a factual matter, the cost information submitted by A&B is insufficient to make any
findings. [Exhibit 307] Some of the numbers relate to the closing of drain wells, which was an
action ordered by state and federal water quality officials and is umelated to water level declines.
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Some of the numbers relate to well "rectification," although neither the Manager nor A&B 's
consultants are able to say which costs are "routine" and which are "exh·aordinary," so it is
impossible to say whether the cost claims are even colorably related to the alleged injury.
Further, to the extent these aimual costs do not exceed those expected under the Minidoka
Project, Nmih Side Pumping Division Definite Plan Repoti ("DPR"), [Exhibit 111] (and
evidence will show they are consistent with the DPR) these are in the notmal course of A&B's
operations and should not be chai·ged to juniors. Finally, as a point of compai·ison, as testimony
from Pocatello's water superintendent and water operations supervisor will show, A&B's costs
ai·e less than Pocatello's and so are not per se w1reasonable. Exhibit 340.
Based on the evidence to be presented in this case, as well as the applicable law, the
Director's January 29 Order fmding no injury to A&B's water right no. 36-2080 should be
affirmed.
Respectfully submitted this 25 th day of November, 2008.
CITY OF POCATELLO ATTORNEY'S OFFICE
Attorneys for the City of Pocatello

c--·

n t_Q_

~

By___~ ~ ~ - - - - - - - - - - A. Dean Tramner
WHITE & JANKOWSKI, LLP
Attorneys for the City of Pocatello

~t_,o,,____

By_ _ _ _ _ _ _ _ _ _ _ _ _ __
Sarah A. Klahn
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Idaho Dept of Water Resomces
PO Box 83720
Boise ID 83720-0098
Phone: 208-287-4803
Facsimile: 208-287-6700
Dave. tuthlll@iclwr.idaho.gov
fcjschrneder@gmail.com
victoria.wigle@idwr.idaho.com

BJ. Driscoll
McGrath Meacham Smith PLLC
414 Shoup
PO Box 50731
Idaho Falls ID 83405

Roger D. Ling
Attorney at Law
PO Box 623
Rupert ID 83350

Facsimile: 208-436-6804
rdl@idlawfim1.com

Randy Budge
Racine Olson Nye Budge & Bailey
20 I E Center St
PO Box 1391
Pocatello ID 83204-1391
rcb@racinelaw.net

John K. Simpson
Travis L. Thompson
Barker Rosholt & Simpson
113 Main Ave West Ste 303
PO Box485
Twin Falls ID 83303-0485
facsimile 208-735-2444
jks@idahowaters.com
tlt@idahowaters.com

Candice M. McHugh
Racine Olson Nye Budge & Bailey
101 S Capitol Ste 208
Boise ID 83702
Sent via Federal Express
cnm1(@,racine1aw.net

Michael Patterson, President
Desert Ridge Farms Inc.
PO Box 185
Paul ID 83347

City of Firth
PO Box 37
Fiith ID 83236

Todd Lowder
2607 W 1200 S
Sterling ID 83210

Neil and Julie Morgan
762 WHwy39
Blackfoot ID 83221

Charlene Patterson
Patterson Fanns of Idaho
277 N 725 Lane W
Paul ID 83347

William A. Parsons
Parsons Smith Stone LLP
137 West 13u, St
PO Box 910
Burley ID 83318
\,1Qarsons@2mt.org

A.Dean Tranmer, Esq.
City of Pocatello
PO Box4169
Pocatello ID 83201
dlranmer@gocatello.us

Winding Brook Corp
c/o Charles W Bryan Jr
UBS Agrivest LLC
PO Box53
Nampa ID 83653

James C. Tucker
Idaho Power Company
1221 W Idaho St
Boise ID 83702-5627
jamestucker@idaho_J;Jower.com

James S. Lochhead
Michael A. Gheleta
Brownstein Hyatt Farber Schreck
410-1 ih St Ste 2200
Denver CO 80202
jlochhead@bhf-law.com

City of Castleford
300 Main
PO Box 626
Castleford ID 83321

F. Randall Kline
427NMain St
PO Box 397
Pocatello ID 83204
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Lary S Larson
Hopkins Roden Crockett Hansen &
Hoopes
PO Box 51219
Idaho Falls ID 83405-1219

Jo Beeman, Esq.
Beeman & Associates
409 W Jefferson
Boise ID 83702
Jo.beeman@beemanlaw.com

City of Basalt
PO Box 178
Basalt ID 83218

M. Jay Meyers
Myers Law Office
300Ni11 Ave
PO Box4747
Pocatello ID 83205

Steve L Stephens
Butte Co Prosecuting Attorney
260 Grand Ave
PO Box 736
Arco ID 83213

LaDell and Sherry Anderson
304N 500W
Paul ID 83347

Michael D. O'Hagan, Esq.
US Dept of Energy Idaho Operations Offie
1955 Fremont Ave MS 1209
Idaho Falls ID 83415
ohaganrnd@id.doe.gov

Mary Ann Plant
480N 150W
Blackfoot ID 83221

O.E. Feld & Bemeta Feld
1470 S 2750 W
Aberdeen ID 83210

Jeff Feld
719 Bitterroot Dr
Pocaello ID 83201

Eugene Hruza
PO Box 66
Minidoka ID 83343

JenyR. Rigby
Rigby Andrns and Moeller
25 N 2nd East
Rexburg JD 83440
jrigby@rigby-thatcher.com

Robe1i E. Williams
Fredericksen Williams Meservy &
Lothspecih LLP
153 E Main St
PO Box 168
Jerome ID 83338
rewilliams@cableone.net

GregoryP. Meacham
McGrath Meacham & Smith PLLC
414 Shoup
Idaho Falls ID 83405

Fred & Phyllis Stewaii
300 Sugar Leo Road
St George UT 84790
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