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 Wild and Scenlc Rlvers Agreement

e Local Public Interest Review
 Lemhi Basin ”ngh Water” Use
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Why Water Rights?

e In the arid West, there isn’t enough water to
provide for all the beneficial uses, including
instream values, all the time.

* There must be some system to determine who
gets the resource during times of shortage.



Prior Appropriation Doctrine

e “First in time is first in right” common law arose from
Colorado and California mining camps to bring order
from chaos.

* Promoted economic development by protecting the
early risk taker.

 Adopted throughout much of the western USA.



Water Rights

“There is no substitute for a great water right.”

Colorado Supreme Court Justice Gregory Hobbs at

Understand/ng the SRBA Resalutlogﬁgust 25, 2014
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ldaho Constitution
e Article XV, Section 3:

» “The right to divert and appropriate the
unappropriated waters of any natural stream to
beneficial uses, shall never be denied, except that
the state may regulate and limit the use thereof
for power purposes.”

» “Priority of appropriation shall give the better
right as between those using the water.”



Nature of Property in Water

e |daho Code § 42-101:

“All the waters of the state, when flowing in
their natural channels, including the waters of
all natural springs and lakes within the
boundaries of the state are declared to be the
property of the state, whose duty it shall be to
supervise their appropriation and allotment to
those diverting the same therefrom for any
beneficial purpose ... .”
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Y2 dahO Code § 42-201 — “No person shall dlveﬁ-
any water from a natural watercourse or ap of
to land without having obtained a valid Wt ieh ,.i-w
do so, or apply it to purposes for which no valid i

_Wwater right exists.”
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Establishing a Water Right

 Permit and licensing process

_____ i s .. \...b.n- M/ »

» 1963 — Permit from IDWR necessary for ground
water

»1971 — Permit from IDWR necessary for surface
water



Idaho Department of Water Resources
Water Appropriation Process
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Presenter
Presentation Notes
Since not everyone is familiar with the water right process in Idaho, we’ll take just a minute to walk through the steps.  Our focus today is on the steps in red.
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Application Evaluation Criteria

Project must not reduce the quantity of water under existing rights.
(i.e. noinjury).
Water supply must be sufficient for the purpose intended.

Application must be made in good faith, not for delay or speculative
purposes.

Applicant must have sufficient financial resources to complete the
project.

Application must not conflict with the local public interest. (Local
public interest is defined as the affairs of the people in the area
directly affected by the proposed use).

Project must be consistent with conservation of water resources
within the state of Idaho.

In a case where the place of use is outside the watershed or local
area containing the source of water, the affects on the local economy
of the source’s watershed or local area must be considered.



The domestic exemption

* |daho Code § 42-227 — “The excavation and
opening of wells and the withdrawal of water
therefrom for domestic purposes shall not be subject
to the permit requirement under section 42-229,
Idaho Code . .. Rights to ground water for such
domestic purposes may be acquired by withdrawal
and use.”



What is domestic use?

e |daho Code 8 42-111 defines domestic purposes for
ldaho Code § 42-227

— (a) The use of water for homes, organization camps, public campgrounds,
livestock and for any other purpose in connection therewith, including
irrigation of up to one-half (1/2) acre of land, if the total use is not in
excess of thirteen thousand (13,000) gallons per day, or

— (b) any other uses, if the total use does not exceed a diversion rate of four
one-hundredths (0.04) cubic feet per second and a diversion volume of
twenty-five hundred (2,500) gallons per day.

— Multiple ownership subdivisions and multiple ownership business
developments do not qualify

— Exemptions cannot be “stacked”



Water Right Transfers

e Allow water rights to move from lower value
uses to higher value uses

 IDWR must authorize €hanges to:
» Point of diversion (relocating or adding)
» Place of use (relocating, but not adding)

> Nature of use
> Season of use

05/22/2007



Transfer Evaluation Criteria

No other water rights are injured
No enlargement of the original right

Application must not conflict with the local public
interest. (Local public interest is defined as the affairs of
the people in the area directly affected by the proposed
use).

New use is a beneficial use

Project must be consistent with conservation of water
resources within the state of Idaho.

In a case where the place of use is outside the
watershed or local area containing the source of water,
the affects on the local economy of the source’s
watershed or local area must be considered.



Enlargement

Question: If | have a water right for 1.6 cfs (80
inches) for 80 acres, can | convert to sprinklers
and irrigate more acres?

Answer: No. The beneficial use is 80 acres of
irrigation. The water right is limited to the
amount of water needed to irrigate 80 acres,
up to 1.6 cfs.



Enlargement Continued

Question: If | convert to sprinklers and use less
water, will | forfeit part of my water right?

Answer: No. The right remains as it was
licensed or decreed. The “unused” diversion
guantity is protected from forfeiture. [Idaho
Code § 42-223(9)]



Water Right Ownership Changes

New owner must notify IDWR within 120 days

Water rights are appurtenant to the land
where they are used. Attach a copy of your
deed.

Land can be sold without the water rights, but
the deed must say so.

Necessary so you can be notified of annual
water district meetings and other information.



Forfeiture

ldaho Code § 42-222 says a water right can be
considered forfeited after 5 years of non-use.

IDWR is NOT in the field looking for forfeited
water rights.

Forfeiture can become an issue when the right
holder applies for a transfer.

One popular form of forfeiture protection is
the Water Supply Bank.



Water Supply Bank — A Water Market
for Short-Term Changes

 Rental Pool — for storage water

e Water Supply Bank — for natural flow and
ground water

» Water rights that aren’t being used can be leased
into the Bank.

» Leased water rights can be rented from the Bank
by those who need water.

»ldaho Water Resource Board rents water to satisfy
its minimum stream flow water rights.



Rights of Way

A water right does not create a right-of-way.

e |f a conveyance system for a new or changed
water right will cross land owned by someone
else, including the State of Idaho or the United
States, IDWR may require evidence of an
easement, a right-of-way, or the appropriate
permission from the landowner.



Rights of Way Continued

e According to Idaho Code §42-1102, the existence
of a ditch or conduit is evidence of a right-of-way.

 The right-of-way includes room for “reasonably
adapted” equipment and only the space

“absolutely necessary” for piling debris cleaned
from the ditch.

e Disputes are civil matters subject to the courts,
not IDWR.



IDWR Administration

e The Lemhi, Pahsimeroi, and Salmon areas are
officially in IDWR’s Eastern Region, which is
based in Idaho Falls. However, application

processing is currently occurring in Boise.
Contact either office for assistance.



Wild and Scenic Rivers Agreement
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Wild & Scenic River Watersheds

Kooskia e 2=

Leadore

ChaltisT

O Cities 50 0 50 Miles

[ saministrative Basins e —————— 1

NFederaIWild Rivers
Wild and Scenic Watersheds

[ Lochsa River

[ Mid Fk Clearwater River

[ Mid Fk Salmon River

[ Rapid River

[]Samon River excluding Middle Fork
[ Selway River




Appropriations under the Agreement

e Asof 12/26/2014:

— 1658.7 acres and 62.65 cfs have been
appropriated.

— 3341.3 acres and 87.35 cfs remain available.

e Water rights for domestic use, stock watering,
storage, nonconsumptive uses, replacement
water, and anything for the U.S. don’t count.



Local Public Interest Review




Local Public Interest Review

e Fish and wildlife issues are a critical part of the
required local public interest review.

 In 1992 IDWR established a moratorium on all
new appropriations of surface water in the
Salmon River drainage in response to ESA
listings of salmon and steelhead. Bull trout

are also a concern.

e In 2005 IDWR removed the moratorium in
favor of case-by-case consideration.



Local Public Interest Review

Local water users, conservation districts, and other
agencies are facilitating species recovery efforts to
reduce ESA conflicts.

IDWR requests information from the applicant and
encourages consultation with IDFG. When and where
are species present? What are their habitat needs?

Where necessary, water right permits are conditioned to
eliminate conflicts with recovery efforts. A few
applications have been denied.

The burden of proof is on the applicant, so DO YOUR
HOMEWORK!






“High Water” Use

Diversion of water requires a water right.

n the Lemhi River basin only, the diversion of
nigh flows is authorized if:

— There is an existing water right from the source
stream for the place of use.

— The water is applied to a beneficial use.

— Existing water rights, including those established
in the future, are satisfied first.
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Questions?

Shelley Keen
Water Rights Section Manager
ldaho Department of Water Resources
shelley.keen@idwr.idaho.gov
208-287-4947
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Thank you.


	Upper Salmon River Basin �Water Rights���Presentation to the Lemhi County �Cattlemen’s Winter School�Salmon, Idaho�January 6, 2014� 
	Presentation Outline
	Idaho Water Right Basics
	Why Water Rights?
	Prior Appropriation Doctrine
	Water Rights
	Idaho Constitution
	Nature of Property in Water
	When is a water right required?
	Establishing a Water Right
	Idaho Department of Water Resources �Water Appropriation Process
	Slide Number 12
	Application Evaluation Criteria
	The domestic exemption
	What is domestic use?
	Water Right Transfers
	Transfer Evaluation Criteria
	Enlargement
	Enlargement Continued
	Water Right Ownership Changes
	Forfeiture
	Water Supply Bank – A Water Market for Short-Term Changes
	Rights of Way
	Rights of Way Continued
	IDWR Administration
	Wild and Scenic Rivers Agreement
	Negotiated Settlment
	Slide Number 28
	Appropriations under the Agreement
	Local Public Interest Review
	Local Public Interest Review
	Local Public Interest Review
	ESA Considerations
	“High Water” Use
	Slide Number 35



