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IN THE DISTRICT CUURT (F Tiii FCURTE JUDICIAL DISTRIOT OF THE
STaTd UF IDAEC IN AHD FOUR Tho CUUNTY OF BLAINE

oemwemleoceone

T0M HUGHES, A. . HBGKERT,
SCO2T ALIRID, &ITH FAR~
1UN, O20RGE KNIGHT, ANDREN
XRICHT, I. B. WCK.E1L,

R. B. HANAN, and vm. J.
BUELg:t, Trustees for Upper
Big wood River Jater Users'
Asscolation, a corporation,

BASE LINE OANAL CQMPARY, a

gorporation, and

N e St e e Tt S I e 5 Nl e e e et S

G2OROE ALLRYD, FINDING3 OF FAOT
Plaintiffs, CUNCLUSIONS UF LAW
aye and
KANS H. CUFFIN, Watermaster, DEGRKE
Defendaat,

et manup § o am oy

Tiils osuse came on for heariug in open court before the abeve
entitled court, the undersaigned .residing, in the ecurtroom of the
ecourthouse at Halley, Bleine County, IdaLo, on the sesond day of
June, 194l. The jlaintiffs a;peared by one of tlielr attoruneys,
Conroy Gi.lespie, H¥sg,, and the defendant felled Lo aypear either
in perason or by counsel., Thereupon, plaiantiffs lntroduced proof
ot persunal service upon the defendant, duly acknowledged by defene
dant, and proof of pubiioation of Kotice of i'endency of the above
entltled acotion as required by lazw. The defuult of the defendant
and all othor perscns ihterested having been entsred for fdlure to
appear ond plead within the time allcwed by law, the plaintiffs
then introduced dooumentury wid oreli testimony in support of the
ocuplaint.

Thereafter, on motion of plaintirfrs, snald csuse was by order
of the oourt reopened for further hearing, wihlch was duly had berore
the undersigned judge of t .is court on the 18th day of July, 1941,

at bhis ohumbers in Gooding, Goodlng Couaty, Idaio. At sald heering,

the plaintiffe appeared by their atturneys, B, #W. Oppenheim an’i‘
conroy Gillespie. iihereupon, the plaintiffs oalled the dord{%‘;fﬂ ..

-
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Mans i, QJoffin, who, belung eworn, voluntarily testified to cersain

matters Of faot withia his officlial knowledge as watermaster on Big -
Wood River.



FIEDINGS OF PACY

Fropoged findings of faot and degres having beea by plain-
tirfs voluntapily sutmitted to the aaid Mens II, Coffim, and he
hgving approved the sans vwith ¢ertain modifications to wileh
plaintiffs agresd, aud the ocourt, laving heard the gtestimony and
being fully advised, now Tlade:

1.
Salifieavies of PAniBviffs

The plaintiffs, Tem Hughes, A. W. Heekers, 560ttt Allred,
Sxith Parnlun, George Xnight, Andrew XKnight, I. K. Roskwsl),

Re 2. Buehosan, and ¥Wa., 7. Buhler, are trustess 1a fast for the
Upper Blg Wood River water Users! Assooiation., Saild assosiatien
is a mutual non-profit corporutiaon orgenized and exissing under
and by virtus of the laws of the 3gate of Idaho, the stockholders
and mexbarg whercef are each and sll users of the water of Rig
Wood River in Blaine County, Idehn, for the irrigasion of theiry
respeotive landg, all of whish lands are loeated 1a sald eounty,
The saild corvoration is authoriszed to aaquire new and additicaal
water rights for ita stookholders znéd msmbers, to esoncmioally
deoliver waters already or hareafter acquired, snd to parfera the
usual funotions of a water sarporatien.

The plaintiff, Dmse liue Oznal Company, is a non~profit ecor-
povation organized and existing uader and by virtue ef the laws of
the Stats of Idaho, .he sscokholders and mambers whereof are sagh
and ail users of the weters of 3ig “ond River ia Blaine Qounty,
Idahe, for Sno irrigatiom of thelr respective lands, ledated ia
said ocounty. Tae said vorporatica 1s authori'ed to acqulire new
and addisicnal water rights fcr 1ts stosckholders and menders, to
esonomloaily deliver waters already or hereaftor acquired, and to

perform the usual funetions of a water gorperatica.

The plaintiff, George Allred, is en iadividual user of tiie
waters of Big wood River ia Blaine Connly, ;dphg. tortt’,lu irriga-

tion of his lands located in sald county.
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8.
qumiifieasiop of Defestant
The defendant, Mans i, Coffin (otherwise Mans Coffin), is now
and has besa sinee the pendensy of this aotioa, and for more than
80 days prior to the filiag thereof, the duly eleoted, gqualiried,
and aocting wasermaster of Big Wood River and 1ts tributaries
located in Hiai ne, lLineoln, and Uooding eounties, State of Jdako.

3.
Blg Moed River iter sdjudlcution

The priority rights of Llic usels of the waters of seid vig
Wood River nud ite trilutaries wore adjudged zad determined by
this court sitting iu the couuily of ilueoln in a case entitled
8. G« Frost et nl. ve Albturae water Oc, et al., decree whereia,
oommonly kaown as the "Froet Ueeree", was entered Desember 17,
180%, and a oopy whereof is duly recorded in the reoccrds of
Blains Couaty in Book 6 of Jydguents at pages 447-4%8. The
plalatiffs hereln have acoepted sald desree ms binding upon them.

4.
Instan$ gase Supplemental to Frost Deerse
This present astion is supplemental to saild deeree, having
bsen brought urder Jesction 41-1303 Ideho Code Annotated, the
rights hereia adjudicated having bdeen zoquired sudsequent to sald
former decres,

De

Base Line Fy-vass Decree
On the 28th 4oy of nugush, 19235, t-ds ecourd, sitting in Lineoln
Qounty, aatersd a deerae upon the comrlaint of tihw Upper 3lg wood
River ‘iater Users' .izscointion, a corjoration, the Lutusl jood River
Water Users! Asegoistion, a corporation, and the Blg "wod Canal
Campany, a corporation, apgsnlingt S. He Chepuan, the then wsterumster
of s38id RBig Jood River, whereln the seid plaintiffs were degreed
eighteen second fsat of the waters of Blg Wood River, bhelng waver
saved 2and developed by cili’?fpiqmtmrl< by reason of the so-sailed
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By-Fass constructed by tiem to divert the waters of Big Wod River
arcund the so=-gcalled "DTy Beds". i eopy of sald dsorss appears in
the records of 3laine County in bBook 11 of Judguehts at page 230,
For Loe purnuse of nore definltely idautifylayg tie sald By~kass,
1t 1s herein referred to as tho "Baye lLine Jy~rasy”, vy wiioh nane

i1t 1o oomuonly lauown.

6.

The seld Ury Beds are situated generally in Seotloas 13, 14,
&S, 26, b, 86, and 35, towaship 1 North, snd Seotion £, Township
1l 3outh, Range 1.8 Kmat, B.M., ia said Blaine Gounty.

In the porsion of the river so deseribed, the river ehannsl
and Lhe grouad usderlying it are of sugh eharaoter that the sur~
faoe waters of Big #ood River in great quantity coatimuously sink
and disappear through gravel beds and subterranssen cutlets, and
are unaveaiiable far appropriation and use by the land owners and
water users who divert their water from the river channel in the
vieinity of ani below the Dry Beds,

At times, 8nd partieularly during the latter part of the
irrigation season, the entire surface flow of said river entirely
so disappears and 1s loat, at whioch times the seld Iry Beds, for
she purposes of praotioal) irrigation, divide the river and the
rlow above sald portion is no longer tributary to the stream
belew sald Dry Beds.

The decree in sald former adjudication ia Upper RBig Wood
River lizter ¥sers' A:scciaticn et al. versus 3. H, Chapman, supra,
regognized the appropriation of the otherwise lost maters of nig
Woeld River as ad indspendent sourge of supply and the watermaster
ob Big Wood River has administered said deoree whenever the flow
of the river aimimnished tc a point whers the DNry Seds absorbsd so
mueh of the flew that it was no longer nossible to supply the
lewsy priorities in aoecordanse with the Frost Nearee.




2.
Hesdgase and Qasal Fo. 8}

A Aiversioa from the east side of Big Wwod River in tls South-
sast @gasrser of Seetion 8, Township 1 South, Hange 18 Bass, H.M.,
is desigomted as Hesdgase No. 61, and tnrough it ars diverted iato
Canal No. 61 certain early prierities from said river, known as
the "Black" or "Bettis™ water rights, as follows, to wit:

11.80 second feet as of July 10, 1880
2.80 r = " " July 1, 1681
B.,00 " * " " Tuly &, 1881
4.80 " # » ® Dee. 19, 1888
5.60 » w v n Ny 1, 1888
4.40 - = " " May 15, 1688
4.9 " * " " JYune B8, 1883
1.60 d " v r gday 15, 1854
;{,_Q% hd T ® " Qgt. RO, 1BEG.

4.7
wnonstho river beeomes divided in low water sesson, as set
forth in the pressding rinding, the said priorities into Canal Ne.

-~ 61 are and during all the existence of the Zxtension By-Pass have

been diversed at the headgate of the Base Line By-Pass and son-
veyed through seid dy-pase and its exsensior into said Canal XNo.
6l. Nothing in these findings or in this deores is intended to
impair or arfeet said priorisies through camal No. 81.

8.
Esveosien Dy-Pess
Between the l4th day of July, 1984, and the 84th day of July,
1984, the plaintiffs, for the purpose of erfecting a rfurther and
greater saving of the waters so lost in the Dry Beds, by mutual
agresnsnt, jointly construeted a canal or diteh, with appurtesant
dams and other hydraulie deviess, deing an extengioa of the Base

Line BRy~-Pass therstorore construatéd in tho year 1980 by the plun-ﬁﬁ"

in sald former aotion, and the same is coomonly known as and is

bersia called the &tm&ujfmw; . "
JUN 0 51996
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|
Bxbeneign Ry-Pass -- Jgoatics and Japsolisy

Yhe said Extensien By-Pass is situated in Blaine CQounty, Idano,
oa the sast side of Hig Wood River, It diverts Iyom the Base Ling
By~Pass at a polant in the Nu; NWi of Seetion 88, T™wp. 1 North, R.
2B Mast, B.M., wiich polnt 1s the diversiocn polnt of the Browa or
Brewsr diteh, and runs in e soushwesteriy direetion to a polnt in
the goutheast Quarter of 3eobion 2, TWp. 1 Jouth, R. 18 Bast, B.k.,
the point of diversien of the Blagk 4iteh, known as Oansl No. 61,

The Extension By-pass has & oarrylag osapacity of thirty-five
{3B) sescnd feet and is suffioient to oarry the waters of Blg .jood
River saved and developed by plaintiffs sa well as the waters
thersof which under the Frost Degres are subjeet to diversioan into
ll'ld Ganal No. 81l.

i0.
Riversiop asd Use of iaters javed by Extension fy-pass

8ince the Mth day of July, 1984, duripg the Iirrigation ssasca
of 1924 and of eaqh susoeeding year thersafter, the plaintiffs by
nmesns of said Extension By-Pess have continuously, ucinterrupsedly,
opealy, and notoriously diverted and benefiolmily ueed for irriga-
tien, domestic and stock purposes on their respestive lenda, eight-
sent se00ond feet of the waters of Bilg /ood River flowing above the
Dry Beds, &t 411 times when sald flow became se diminished that 1%
besame loss ia the Dyy Beds and failed to flow acruvss the surfase
therecf in gutfisient quantity tv becume available for diversioa
and use 1a and immediately belew Lhe Dry Bedws.

The diversion of the waters of Big Jcod River by plaintiffs
through the Base Line By-Pass and the said iZxteasion By-Pass arousd
the Dry Beds has and dces effeot, im addition to the adjudicated
saving through the Base Line By~Paas, & further saving of said
waters, which, exeept for such diversion, would otherwise be lost
and disappear in the Dry Beds and de umn%‘-tox: ulo to other
appropriasors and users of the waters of u(m”trm 'ao saving BN
so effested amounts to eightesn sesond feet, in 0 iftkton to the

aightesn sesond feet heyesefore adjudicsted to the Base uu By-Fasp.
-8 e



The said diversion and use so made by ths plaintiffs, owiag
t0 the paving of water theretofore lost, and whioch, except for such
diversion and use would de lost to all users, is equivaleat to the
davelopment of scld water from an independent stream or aourse of
supply. By virtue of sald saving and developmsnt and the sald
diversion and use thersof, the sald water right of elghteen sesond
fost, with 2’},‘3}1" date of July 24, 1926, has beocme and is sppure
tenant to she sald Extensioa By-Pass for the benefit of the lands
of the plaiatiff Allred and of the members and stookholders of the
plalntiff corporations.

i1,
Izzigasion Heqesssry for lapde Served
All of the lands 850 served by the ixtension By~Pass are desert
in charaoter and raquire woter for their succesaful ocultivation,
and the sald developed and saved weter is necessary for their proper
irrigation.

13,
Belative Interests of plaintiffs

The plaintiffs herein are the 3010 and exolusive owners of the
right %o the use of said developed and saved water and, by virtus
of their sald diversion and use thereaf, are the cwaers of aad
eatitled %o the right to use the said weter in the rollowing propore
ticos and amounts:

The plaintiff, Upper Big wWood River Water Users' Assooiation,
886/900 of the water saved and developed by msans of the Rxtension
By-rass.

The plaiantiff, Base Line Canal Oompany, 3500/900 of the water
saved and developed by means of the Exteasich By-Pass.

‘The plaintiff, George Allred, ¥8/900 of the water saved amd
developed by meens of the Ixtension RNy-Fase.

13,
The flow 5!5 the waters of Big s00d River, dependent uwpea the
N 0 = 100,
winber saows on 112 vi¥ersned and wessher candisicns, varies from

n'.’-



yo8r %0 year. IR average years, the river flowing adove and inte

the Dry Beds appreciably dSiminishes in volume begianing usually ia

the month of June, followed by substantial disappearance and ultimadely
so%al loss through seapage.

In the practieal administrasicn of the waters of Big Jood River,
wator has daen and is turned inte the Base Line Bye-rass whenevar
she flow in the river above the 4&ry beds has diminished to the polst
where the capacity of the by-pass is sufficlent ta carry til» entire
flow of the river.

Water has been and is turaed iatc the Extension Bp-~Pass when~
ever the flow 1a the river above the Sy Heds, as then Qelivered
through the by-pams, is insufficient to supply the righs with priore
ity of Juns 18, 1883, knowa as tl» Oref right, diverted in the Dry
Beds beslow the by-pass.

CONCLUSIONS OF LAW

By reason of the foregoling findings, the Court ccmslu@es thad
plaiatiffs are satitled to a deeres horeln substantially as prayed
in the cmplaint,

WHERRFORE, IT IS ORDERED, ADJUDGED, and DECREBED:

That plalntiffe are taus owners of the right %o the use for
Arrigation, dcmestio and stogk purposes, with priority of July 24,
1984, of eightesn second feet of the waters of Big Wood River above
the Dry Beds, as Gesorited in the foregoing ¥imdinge of Faot, sube-
jmet to diversion through the Ixtension By-pass herelnbofors
degoribed, whenever during the irrigation meason of any year the
flowage in said river above the Dry Beds diminishes in emocunt 8o
that on acoount of seid losses it 1a insurficient to supply the
prier righte diverted in or below the Dry Beds (other than the
prioritivs in Cansl No. 61, as ia the Findings set forthij.

Y.
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That the rizhs herein adjudiseted shall be desmed appurtenant
to the said ExSension Ry-rass for digtriduticn to the lands there-
under owned or served by plaintiffs in the relative propersions
set forth in Piading of Faot Ho. l18.

That the defendant watermmster and his successcrs in office be
and they are heredy directed t0 pernit pluintiffs to divert the
waters of Big wWood River hereis adjudicated whenever tho flew of
saild river above and into the Dry Beds 0 diminishes in amaint thet
it is by reascn of losses in the Iry Beds usavailable to prier
appropriators.

It being 4ifficult acourately to fix the time when the fliew
of the river above and into the Sy Beds besomes an indepeadent
souwres of supply noa~tridbutary to the astream below the Dry Beds,
during the existenge of prior riguts diversed in the Lry Beds the
time during any irrigation seasen when the right herein adjudisated
beocmes offective shall be dessmsd (o be when water rights in said
strean with priority of Juns 16, 18835, are shut off} but in the
svent that the point of diversion of suesh prier rights is ohanged
from within said Dry Bed ares the time during any irrigetion seoasen
whea the right herein adjudicated beocmes effective ahall be desmed
to be when the flow of the river is turned intc the Base iice By~
Pagss and the Bxtension By-Pass 1s qupable of carxylng prier rights
deliverabie under the rrost Deqres.

Dated this 1Bth day of July, 194l.

Diatriet Judgoe.



