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 1                 HEARING OFFICER SPACKMAN:  January 2008, so

 2       it's been a while.  Anyway, John requested a

 3       reconsideration, and after review of (inaudible) grounds

 4       that were set forth, the Department and the director

 5       granted the petition.  And I'm looking at the order

 6       granting the augmentation hearing.

 7                 And, John, you received a copy of the staff

 8       memorandum?

 9                 MR. KUGLER:  I did see that, and I don't

10       understand it, frankly.  In fact, that was not involved

11       in my record.  It was on the appeal for review by

12       (inaudible).

13                 HEARING OFFICER SPACKMAN:  I understand, but

14       in what was in the order granting the augmentation

15       hearing it says, "Based on this review the director

16       finds that there was no presentation or opportunity for

17       presentation of hearing of evidence regarding the effect

18       of injury or senior priority water rights that might be

19       caused by the development of the beneficial use proposed

20       by Cooper."

21                 MR. KUGLER:  I understand that.  But, however,

22       part of the record there was evidence prior and a prior

23       existing order with respect to it.  And all I.

24       Asked for was to review the record.  That is what I

25       asked for was a hearing on review by the appeal to the
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 1       director.

 2                 And if you recall in September when I hadn't

 3       received anything, the director was there and you said:

 4       I know why you are here.  I was with my son there.  And

 5       when I walked into your room you said:  Oh, I know why

 6       you are here.  Somehow this got misplaced and you pulled

 7       the order, I believe, my request for the review out and

 8       said:  Oh, this is why you are here.

 9                 And then subsequently there we were going to

10       set a hearing and last fall you were going to set a

11       hearing.  In September said, if I had special date, let

12       it go.  It wasn't set.  And the next thing I know --

13       because you said you would go ahead and set it

14       immediately in September or October, it wasn't done

15       because I didn't have a special date, as far as just

16       coming down whenever you could, and that didn't happen.

17                 The next thing I know I get this directive and

18       a hearing date for this hearing today.  And I think,

19       frankly, was prompted by someone who had no business

20       chatting with you about this proceeding.

21                 HEARING OFFICER SPACKMAN:  Well, I want to

22       tell you that --

23                 MR. KUGLER:   Because he sent me a bill with a

24       charge for communicating with you, personally, Mr. Jerry

25       Rigby.
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 1                 HEARING OFFICER SPACKMAN:  Well, I've not

 2       conversed with Jerry Rigby directly about this matter at

 3       all.

 4                 MR. KUGLER:   Well I'm glad to hear that.  I

 5       don't know what he did, but it seems to me like it was a

 6       20 or 30 minute phone call he billed me for, and I

 7       didn't even hire him.  I made inquiries to whether I

 8       should or shouldn't, and I never got a response from him

 9       ever.

10                 So I've been getting no responses constantly

11       for three years when I've been after it trying to get

12       the right to go ahead and proceed with my water,

13       drilling a well.

14                 HEARING OFFICER SPACKMAN:  Let me go back and

15       let's look at what was filed, John.  This is, at least

16       what I have, this is titled "Exception to Memorandum."

17       Is that the document that you are referring to as to

18       your request?

19                 MR. KUGLER:  Correct.

20                 HEARING OFFICER SPACKMAN:  Then you list a

21       number of exceptions?

22                 MR. KUGLER:  Correct.

23                 HEARING OFFICER SPACKMAN:  And by the way,

24       this was deemed to be a request for reconsideration, a

25       petition for reconsideration?
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 1                 MR. KUGLER:   I filed a request for review

 2       with the director, and that is what you've even spoken

 3       of as being when you didn't get it set --

 4                 HEARING OFFICER SPACKMAN:  I'm sorry.

 5                 MR. KUGLER:   -- when you didn't get it set

 6       before he retired and quit coming in.

 7                 HEARING OFFICER SPACKMAN:  Yeah, the petition

 8       for reconsideration was denied.  Then you filed the

 9       exception.

10                 MR. KUGLER:  That's correct.

11                 HEARING OFFICER SPACKMAN:  And this is the

12       request.  "The applicant respectfully asks that the

13       director grant reconsideration of the hearing officer's

14       order and provide applicant with the opportunity to

15       submit such other evidence as might be requested or

16       considered, and upon conclusion of the same grant to

17       applicant the right to proceed with the development of

18       the farmland subject to the priority rights and all

19       senior water right holders that may be affected, if

20       any."

21                 So as I read that request, it says "provide

22       the applicant with the opportunity to submit such other

23       evidence as might be requested or considered and upon

24       conclusion of the same grant."  So based on the

25       exceptions that you filed, John, and --
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 1                 MR. KUGLER:  I understand that.

 2                 HEARING OFFICER SPACKMAN:  And so --

 3                 MR. KUGLER:  My point being is, that after

 4       thinking and reviewing it, I'm not planning on

 5       presenting any evidence today.  I want to just resubmit

 6       my thoughts as to what has been missed by you when you

 7       were a hearing officer and now sitting as a director.

 8                 HEARING OFFICER SPACKMAN:  But what I intend

 9       to do, honestly, is to have each of these people who

10       participated in the preparation of this document, they

11       are here today --

12                 MR. KUGLER:   Well, I object as far as the

13       record is concerned to any presentation of evidence

14       other than after I submit some, and I'm not submitting

15       any, and I think the rule provides that.  They let you

16       do it by way of a rebuttal type of thing, because this

17       was from my review of the record, and that is not the

18       record.

19                 HEARING OFFICER SPACKMAN:  But we are not

20       recording yet.  Are we?

21                 MR. MATT WEAVER:  I was recording.

22                 HEARING OFFICER SPACKMAN:  Okay.  That's fine.

23       It's an informal discussion.  That's fine.  I'm happy to

24       have it on the record.

25                 For the record, John, based on the order that
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 1       was issued, it's my opinion that the record was

 2       deficient in this particular area and that you should

 3       have the opportunity to present evidence and that the

 4       Department as well should have the opportunity to put on

 5       evidence regarding those particular issues.  And I won't

 6       create a further deficiency by not having the evidence

 7       in the record.

 8                 So from my perspective this hearing today is

 9       for the purpose of bringing this document into the

10       record, as well as supporting information regarding this

11       information, so that all of that is in the record.  And

12       then if you want to appeal the matter, you can appeal

13       it -- and the information, a reviewing court would have

14       the necessary information.

15                 Otherwise, in my opinion, I'm set up for a

16       remand to go through the same process down the road if,

17       in fact, you don't agree with decision.

18                 MR. KUGLER:  Well, I understand where you are

19       coming from in that particular position, I do.  As I

20       say, my objection is also a formality as far as the

21       record is concerned, because we had a hearing, and that

22       is the record which I had taken forward.  Yes, I was

23       granted a chance to present additional evidence, but

24       that didn't extend to the State, that was from my

25       standpoint.
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 1                 Had I presented some, yes, you could have

 2       offered some.  That is the argument that I will present

 3       on that particular position.  I don't even understand

 4       what that is about.  I can't read it.  I don't know it.

 5                 HEARING OFFICER SPACKMAN:  Well, and I guess

 6       my intention this morning, John, is to put each of these

 7       witnesses on and just very generally ask them some

 8       questions to explain what is in the documents so you

 9       understand what is here.

10                 MR. KUGLER:  Well, I appreciate that part, but

11       I don't want to waive my right of objection accordingly.

12                 HEARING OFFICER SPACKMAN:  Okay.  And I agree,

13       you certainly have the right to object, but I want this

14       to be a full and complete record at this point.  And

15       that is why I've asked staff to prepare the memorandum

16       and that is why I've asked that you be here today.  And

17       you are entitled to ask them after they present their

18       testimony -- it will be more narrative, than anything --

19       to ask them questions about the information that is

20       contained here in on cross-examination.

21                 MR. KUGLER:  All right.

22                 HEARING OFFICER SPACKMAN:  All right.  With

23       that introduction, and maybe we ought to introduce

24       everybody here again.

25                 My name is Gary Spackman, I'm the hearing
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 1       officer and the interim director of the Department.

 2       This is Matt Weaver to my right, he will be recording

 3       the testimony today.  And Mr. Kugler is here, John

 4       Kugler, we've been conversing.  And also here today is

 5       Shelley Keen, Allan Wylie, Liz Cresto, and Craig Saxton.

 6                 And the record has already captured the

 7       discussion about the proceedings today.  I won't need to

 8       repeat them.  Today is the time and place that was set

 9       for this augmentation hearing.

10                 Do we have any other matters to discuss before

11       we go on the record?

12                 MR. KUGLER:  I just want one question with

13       you, sir.

14                 HEARING OFFICER SPACKMAN:  Yes.

15                 MR. KUGLER:  That is, this ground was in CRP

16       when this water right in 1990 was granted, and that I

17       think is a part of the Department record.  But there was

18       a CRP contract along the land; am I correct?

19                 HEARING OFFICER SPACKMAN:  That is my

20       recollection.

21                 MR. KUGLER:  That is my recollection.

22                 HEARING OFFICER SPACKMAN:  Let me just --

23                 MR. KUGLER:  Because I was going to bring the

24       CRP contract itself physically, but I believe I

25       testified to that during the prior hearing.
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 1                 HEARING OFFICER SPACKMAN:  That is what I

 2       recall.  And, John, let me give you an opportunity,

 3       first of all, to make an opening statement, you might

 4       want to do that here.  And then I would like -- well, I

 5       will call the witnesses that participated in the

 6       preparation of these documents, because I don't think

 7       it's appropriate that I take this into the record

 8       without you having the opportunity to have them here and

 9       examine them.

10                 MR. KUGLER:  Well, okay, I understand.

11                 HEARING OFFICER SPACKMAN:  And then following

12       their testimony then you'll have an opportunity to

13       present whatever you want to present.  And from my

14       perspective, there won't be any kind of rebuttal from

15       the Department.  I'm just trying to bring evidence into

16       the record.

17                 So let's start, Mr. Kugler, do you wish to

18       make an opening statement?

19                 MR. KUGLER:  Briefly it is, I would start off

20       by commenting with respect to that particular document.

21       I think it's irrelevant to the issue anyway, the

22       petition involved here.  So in addition to procedural

23       objection, I think it's irrelevant on its face.

24                 The question being here is whether or not I

25       was entitled to drill a well as a result of having a
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 1       permit issued to me.  And it is my position that it is,

 2       and I think from that particular standpoint, the record

 3       did evaluate that I should have been granted a right --

 4       a well right to drill a well and have a well driller

 5       apply for a drilling permit on this particular ground.

 6                 And also that not only is it relevant, even if

 7       it were relevant to this particular proceeding, the

 8       mitigating factors which do, in fact, exist within here

 9       as to how much money I had expended and how much time

10       and effort I had spent trying to get that well done

11       before we even tried to put it into CRP.  And I had a --

12       I think the record shows that I had a major investment

13       in equipment that a well driller asked me to acquire and

14       then he stole it and sold it, that type of thing, all of

15       which are factors there.  And I think those overcome any

16       other difficulties and that I should have the right to

17       have the well that came as a part of the issuance of the

18       permit.

19                 HEARING OFFICER SPACKMAN:  Well, those

20       certainly are issues that need to be addressed.

21                 MR. KUGLER:  Yeah.

22                 HEARING OFFICER SPACKMAN:  And I don't want to

23       discount those issues.

24                 MR. KUGLER:  Yeah.

25                 HEARING OFFICER SPACKMAN:  The other issues in
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 1       my opinion that relate to this are:  What is the

 2       relationship of your permit with other permits that

 3       either may have been allowed to develop or may have been

 4       held for whatever reason?  What are the policies of the

 5       Department?  What is the law?  And then what are the

 6       impacts?

 7                 MR. KUGLER:  Well, I understand that, yeah.

 8                 HEARING OFFICER SPACKMAN:  So those are

 9       important issues as well.  And I know you feel they are

10       irrelevant, but to develop a full and complete record, I

11       want to have all of that information in place.

12                 MR. KUGLER:  Well, the only rebuttal or

13       additional statement I would make in that regard is:  My

14       position would be is that the record already had a

15       finding in that regard of record.

16                 HEARING OFFICER SPACKMAN:  There certainly was

17       a finding that there wasn't supporting evidence in the

18       record, and that's part of the reason why this order

19       granting the augmentation hearing was issued.

20                 With that opening statement, I will call

21       Shelley Keen.  If you'll step forward, Mr. Keen.  Take a

22       seat at the microphone and raise your right hand.

23                            SHELLEY KEEN,

24       first duly sworn to tell the truth relating to said

25       cause, testified as follows:
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 1                 HEARING OFFICER SPACKMAN:  Thank you, please

 2       be seated.

 3   

 4                               EXAMINATION

 5       QUESTIONS BY HEARING OFFICER SPACKMAN:

 6             Q.  Mr. Keen, I'll hand you a copy of what is

 7       identified as IDWR Staff Memorandum in the Matter of

 8       Permit No. 35-8359 in the name of John B. Kugler and

 9       Diane K. Kugler.

10             A.  Thank you.

11             Q.  Are you aware or acquainted with this

12       document?

13             A.  I am.

14             Q.  And it is contained in the files of the

15       Department of Water Resources and in particular in the

16       File 35-08359.  And you are aware that the director

17       requested preparation of a staff memorandum?

18             A.  Yes.

19             Q.  And can you explain your participation in the

20       preparation of this memorandum?

21             A.  Yes.  I was asked to prepare a list of water

22       rights that have been issued in the trust water area and

23       which contain a condition of approval limiting them to a

24       specific term of years.  And I did that and produced

25       approximately a 15-page list of about 680 water right
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 1       approvals containing those conditions from that trust

 2       water area.

 3             Q.  Can you explain your acquaintance with trust

 4       water, and if you could identify trust water and what it

 5       is and where it came from.  I just want you to narrate

 6       this information as best you can.  I don't want to

 7       necessarily engage in a very rigid examination process.

 8                 And, Mr. Kugler, if you have some objection

 9       during the testimony, you are welcome to tender it at

10       any time.

11                 MR. KUGLER:  Well, I have a standing objection

12       against all of it.  Thank you.

13                 HEARING OFFICER SPACKMAN:  So recognized.

14             Q.  (BY HEARING OFFICER SPACKMAN)  Mr. Keen?

15             A.  Okay.  Thank you.

16                 Trust water as defined in the water

17       appropriation rules for the Department of Water

18       Resources is that portion of an unsubordinated water

19       right for generating hydropower that is in excess of a

20       state-established minimum stream flow.

21                 And in Idaho when we speak of trust water, we

22       are usually thinking of the water in the Snake River or

23       its tributaries, including groundwater from Milner Dam

24       where the minimum stream flow is zero, downstream to

25       Murphy Gage where the minimum stream flows are, if I
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 1       remember correctly, 3900 cfs from April through October,

 2       and 5600 cfs from November through March.

 3                 And the reason for that specific area is that

 4       on the downstream end near Murphy there is an Idaho

 5       Power Company dam and facility at Swan Falls where the

 6       unsubordinated water right was, if I remember correctly,

 7       about 8400 cfs.

 8                 So commencing in 1977 there was a lawsuit and

 9       several things that occurred, but it resulted in the

10       State of Idaho acquiring, in exchange for establishment

11       of those minimum stream flows, the portion exceeding

12       those minimums of Idaho Power Company's hydropower right

13       in trust and the opportunity to reallocate that trust

14       water for upstream development as long as that upstream

15       development is in the public interest.

16             Q.  You referred to trust water being located in a

17       particular area.  Can you define that geographical area?

18             A.  Sure.  As I mentioned before, it's the Snake

19       River and surface water and groundwater tributary to the

20       Snake River from Murphy, which is in southwestern Idaho,

21       upstream to Milner Dam in south central Idaho on the

22       Snake River.  And that area generally encompasses

23       groundwater across the Eastern Snake River Plain Aquifer

24       and to some extent in tributary basins like the Wood

25       River and the Lost River Basin, and then also some area
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 1       on the south side of the Snake River extending across

 2       the Magic Valley.

 3             Q.  Are there fixed boundaries that identify where

 4       groundwater or surface water is considered to be trust

 5       water?

 6             A.  Yes.  That boundary is in the Water

 7       Appropriation Rules, IDAPA 37-0308, if I remember

 8       correctly, in an appendix in that area is described with

 9       metes and bounds and a map.

10             Q.  Do you have any familiarity with the way in

11       which the boundary was developed?

12             A.  I'm not really familiar with exactly how that

13       was developed at the time.  I suspect there was some

14       modeling effort, but really I can't testify to extensive

15       knowledge of that.

16             Q.  And can you characterize the importance of

17       trust water area as it relates to the entire Swan Falls

18       controversy and settlement that occurred statewide in

19       the '80s?

20             A.  Yes.  The importance of that was that if the

21       unsubordinated hydropower right held by Idaho Power at

22       Swan Falls had to be honored, then there would have had

23       to be likely a curtailment of water rights throughout

24       the trust water area in order to meet the 8400 cfs water

25       right at Swan Falls.
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 1                 By entering into the agreement the State

 2       avoided that delivery call and allowed water use to

 3       continue upstream from Swan Falls and across the Eastern

 4       Snake Plain Aquifer and also enabled some additional

 5       development of consumptive water uses with the use of

 6       that trust water.

 7             Q.  What was the importance of having a boundary

 8       in a defined area for that settlement?

 9             A.  The importance of having a boundary was for

10       proper administration.  The boundary attempts to

11       describe the area in which water is tributary to the

12       Snake River downstream from Milner Dam as opposed to

13       upstream from Milner Dam.

14                 A water tributary to the Snake River upstream

15       from the Milner Dam is often referred to as nontrust

16       water and that area is the nontrust area.

17                 But for proper administration there needed to

18       be some demarkation between the area where water was

19       going to be considered tributary -- and I'm talking

20       ground water here -- tributary to the Snake River below

21       Milner as opposed to upstream.

22             Q.  Can you explain the background regarding the

23       water rights that you have listed in the staff

24       memorandum and the term condition placed on those water

25       rights?
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 1             A.  Certainly.  As the Department began processing

 2       applications for new water rights within the trust water

 3       area toward the end of the 1980s, it was the policy of

 4       the Department, which continues to this day, to limit

 5       the permits and licenses issued based on those permits

 6       to a term of years, typically 20 years, to allow the

 7       opportunity for the water user to amortize the cost of

 8       development.

 9             Q.  Let me just interrupt for a minute.  I'm sorry

10       for the interruption.

11                 Is this limitation of time, is it purely based

12       on policy or are there other grounds for the Department

13       to have placed a term limit of years, do you know?

14             A.  I actually took some time yesterday to try to

15       determine that question.  And, you know, maybe my

16       research was not complete, but I didn't find the

17       opportunity for a term limit in statute or in rules.  I

18       traced it back to the implementation policy from 1988

19       for the Swan Falls agreement and found several

20       references and an explanation of that policy in that

21       document.

22             Q.  Okay.  Go ahead.  I'm sorry to interrupt.

23             A.  No problem.

24                 So the purpose of the term limit is to provide

25       the director of the Department of Water Resources an

0020

 1       opportunity periodically to evaluate whether those trust

 2       water rights remain in the public interest.  When they

 3       are initially reviewed, they are reviewed to make sure

 4       that they are individually and collectively not going to

 5       provide a significant reduction to flows of the Snake

 6       River.  And if they are found to probably cause a

 7       significant reduction, then there is a public interest

 8       review and criteria in code and the rules for the

 9       director to conduct that public interest review.

10                 And that public interest review weighs the

11       need for the additional development of the water and its

12       economic value to the state of Idaho in opposition to

13       the value of that water for generating hydropower.

14             Q.  And what are the dates of some of those term

15       limit approvals?

16             A.  So the list that I prepared shows approvals

17       occurring as early as the early 1980s.  I have one, for

18       example, here from 1981, all the way up to current time.

19       Although those that are from more recent time tend to be

20       nonconsumptive uses and DCMI uses and that kind of

21       thing.

22                 The older ones I suspect were permits that

23       were issued and then reprocessed in the late 1980s and

24       early 1990s.  The rules called for permits in the trust

25       water area that had already been issued but had a
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 1       limited development to actually be reprocessed so that

 2       the public interest evaluation could be applied to them.

 3             Q.  Do you know if Mr. Kugler's permit 35-8359 was

 4       one of those that the Department reviewed for

 5       reprocessing?

 6             A.  Yes, that permit did show up on my list.  The

 7       approved date on the list is July 27th, 1990, according

 8       to what I came up with.  And I don't know right off the

 9       top of my head whether it was reprocessed or whether it

10       was still in the application state when trust water

11       processing began.

12             Q.  Let's go back to the term of years for the

13       list of water rights that you have.  Many of those were

14       issued for -- and what was the term of years, its

15       limitation?

16             A.  Almost all of them have a term of 20 years.

17             Q.  And based on the dates that you gave, are some

18       of those term of years expiring now, or terms of years?

19             A.  Yes, that is correct.  Many of the approvals

20       occurred around 1990 or shortly thereafter, so just

21       about now we would be seeing some of these permits and

22       licenses begin to reach the date after which the

23       director can review them for -- to make sure they remain

24       in the public interest.

25             Q.  So what are we doing, now that those terms of
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 1       years are expiring?

 2             A.  The Department has drafted a letter, which has

 3       not gone out yet, but the letter is addressed to holders

 4       of these permits and licenses, and some of them may even

 5       have been decreed in the Snake River Basin Adjudication

 6       now, which contain the term review condition.

 7                 And it's notifying those water right holders

 8       that their terms, their 20-year terms are expiring and

 9       that the Department may begin evaluating those to

10       determine and if they are still in the public interest.

11                 The letter as drafted currently, and I have to

12       say that it hasn't gone out yet, indicates that the

13       Department probably won't begin that review process

14       until about 2014, because the Department is addressing

15       some other priorities first.

16             Q.  And what is the reason for the concern or the

17       letter at this point?

18             A.  As I understand it, I haven't been too heavily

19       involved in these discussions, but to some extent it has

20       to do with the fact that the Snake River Basin

21       adjudication is addressing the hydropower rights held by

22       Idaho Power Company and was an important part of the

23       adjudication process to define some outstanding issues

24       related to trust water and trust water processing.  And

25       as part of that, the State of Idaho needed to commit to
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 1       Idaho Power that it would conduct this review of these

 2       trust water rights.

 3             Q.  Has there been any concern expressed about the

 4       continued use of this trust water and its impacts on the

 5       minimum flows at Murphy?

 6             A.  Yes.  There has been some discussion over the

 7       years.  There have been a limited number of times that

 8       the opportunity to maintain the minimum stream flows has

 9       come into question, the ability to maintain those

10       minimum stream flows.

11                 And because of that -- again, the State of

12       Idaho could be facing the need to curtail water rights

13       to make sure that those minimum stream flows are

14       maintained.  And if the Department were to curtail water

15       rights, presumably these that I've identified on the

16       list, these trust water rights, by definition would be

17       ones that would be candidates for curtailment because

18       they use the water that is tributary to the Snake River

19       and that minimum stream flow reach.

20             Q.  Mr. Keen, do you know whether or not the point

21       of diversion proposed by permit number 35-8359 is within

22       or without the trust water area?

23             A.  Yes, I looked at that yesterday.  And it is

24       within the trust water area about three to four miles

25       north of the line dividing trust water from nontrust
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 1       water in the area of American Falls Reservoir, and north

 2       of that line would put it firmly in the trust water

 3       area.

 4             Q.  But close to the boundary of the trust water?

 5             A.  Yes.  Three to four miles is relatively close

 6       to the boundary, yes.

 7             Q.  And because it's close to the boundary, you

 8       testified at one time about a nontrust water area that

 9       would be upstream, or water tributary above Milner.  Can

10       you talk about the nontrust water area and what it is?

11             A.  Yes.  Under the State water plan, the minimum

12       stream flow on the Snake River at Milner Dam, which is

13       in south central Idaho, is zero, meaning that there is

14       no obligation to deliver water upstream from Milner Dam

15       to uses downstream from Milner Dam.

16                 And the area where groundwater and surface

17       water are tributary to the Snake River upstream from

18       Milner Dam and, therefore, potentially subject to

19       curtailment and administration to regulate water rights

20       by priority, that area is typically referred to as the

21       nontrust water area.

22             Q.  And will you talk about the Department's

23       processing of water rights in the nontrust and trust

24       water area and any possible restrictions on

25       appropriations that have been imposed or in place by the
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 1       Department over the last 20 or 30 years?

 2             A.  Yes.  In 1992 Director Higginson of the

 3       Department of Water Resources established a moratorium

 4       on new appropriations in the Snake River Basin,

 5       including surface and groundwater upstream from Weiser,

 6       which is on the Snake River across from Oregon, so on

 7       the western side of the state.

 8                 And that moratorium was in response to a

 9       period of drought in the state of Idaho in which stream

10       flows were down, so reliance on groundwater

11       appropriations became greater and the maintenance of

12       minimum stream flows, particularly the one at Weiser,

13       was becoming difficult to accomplish.

14                 And so the first step there in making sure

15       that the minimum stream flow was maintained was to make

16       sure we weren't exacerbating the problem by issuing new

17       water right approvals.

18                 As conditions changed, "conditions" meaning

19       precipitation and snow pack over the years, that

20       moratorium was modified, first to carve out the nontrust

21       water area and establish a separate moratorium there,

22       and then to back the end point of the remaining piece of

23       the moratorium up to King Hill, which is upstream from

24       Swan Falls.

25                 And so the way things sit now, is that since
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 1       1992 there has been the moratorium, in its modified form

 2       now, that extends across the trust water area and

 3       includes tributary basins, such as the entire Wood River

 4       Basin, the entire Little Lost and Big Lost River Basins.

 5                 And in the nontrust water area, the moratorium

 6       order there had some language that was supported by

 7       legislation that caused it to be in place until 1997.

 8       That language was a little bit ambiguous, but the

 9       Department has since interpreted that to mean that the

10       moratorium in the nontrust water area upstream from

11       Milner has expired and there is no moratorium in place

12       there.  However, there have been delivery calls made in

13       that area by surface water users against groundwater and

14       other appropriators.

15                 And the conclusion of the Department is that

16       for the most part there isn't water available for

17       appropriation without jeopardizing the ability of the

18       senior surface water users to receive their full

19       supplies.  And so even though there is no moratorium in

20       the nontrust water area, a water user in the nontrust

21       water area would have to show the Department that there

22       actually is some water that could be appropriated

23       without causing injury to the senior water users or that

24       user would have to mitigate for the potential injury to

25       senior surface water users.
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 1             Q.  And, Mr. Keen, do you know if permit number

 2       35-8359 was affected by the execution and issuance of

 3       moratoriums in 1992 by Director Higginson?

 4             A.  Yes.  The permit had been issued by the time

 5       the moratorium went into place.  But in 1994 Director

 6       Higginson issued an order, I believe it was called a

 7       temporary stay in development, in which he required

 8       permit holders who -- in the trust water area who have

 9       not yet submitted proof of beneficial use to either

10       submit proof of beneficial use indicating that they had

11       completed their development, or to show that they have

12       made a substantial investment in development of their

13       permit.

14                 I don't remember what that threshold was for

15       substantial, seems like it was $15,000 or $25,000,

16       something like that.  I don't remember that precise

17       number.  Or the third option was to request an ongoing

18       stay in development until circumstances changed.

19                 And so Mr. Kugler's permit, if I remember

20       correctly, ultimately received a stay in development, a

21       long-term stay, and then that was extended through or

22       requests for extension of time to submit proof of

23       beneficial use, if I recall correctly.  And I don't

24       remember how many of those extensions there might have

25       been.
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 1                 HEARING OFFICER SPACKMAN:  I don't have any

 2       other questions for Mr. Keen.

 3                 Mr. Kugler, do you wish to cross-examine Mr.

 4       Keen regarding new information?

 5   

 6                              EXAMINATION

 7       QUESTIONS BY MR. KUGLER:

 8             Q.  Well, I was wondering when these rules that he

 9       talked about to begin with were adopted, that you were

10       talking about, as far as trust waters were concerned.

11                 Do you know the specific date?

12             A.  The water appropriation rules were first

13       adopted in 1986 or thereabouts, if I remember correctly,

14       and I think maybe modified slightly the year after.  I

15       remember reading something about two years in the

16       mid-1980s when the rules were adopted and then adjusted

17       in the next legislative session.  So I think it was '86

18       and '87, but I could be off by a year or two there.

19             Q.  Does this list that you have in this

20       particular document include issuance of permits from

21       nontrust waters as well, or is it all trust water only?

22             A.  This list is only what the Department

23       considers to be trust water.  There are no -- the points

24       of diversion are within the trust water area.

25             Q.  But you indicated that a line is within the
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 1       trust area?  Do you know what the boundary lines are in

 2       that particular area specifically?

 3             A.  Yes.  Yours is within the trust water area,

 4       but it is close to the boundary line.  It's about --

 5             Q.  You talked about the north boundary.  What

 6       about the west boundary?

 7             A.  Well, at that location the boundary between

 8       trust and nontrust runs on a line trending mainly

 9       east-west but a little bit north-south.  So if you

10       picture it coming past American Falls Reservoir on the

11       north side, it runs northeast to southwest.  And your

12       point of diversion for your permit is on the north, or I

13       guess you could say northwest side of that line within

14       the trust water area, and it's about three to four miles

15       from that line.

16             Q.  Both north and west?  I mean, the line crosses

17       this way on a rectangle.  There is a square corner up in

18       there somewhere.

19             A.  If you took the most direct line

20       southeastward, that would be three to four miles.  If

21       you went directly south, it would be a little more than

22       that.  If you went directly eastward, it would be

23       considerably more than that, if I remember correctly.

24             Q.  Now, are there permits that were issued

25       between 1984 and 1990 that are not on that particular
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 1       list that cover this general area?

 2             A.  Yes.  Yes, there were permits that were issued

 3       in that time frame that would not have been reprocessed

 4       under the trust water processing established in the

 5       rules, because the development would have been completed

 6       by the time the trust water processing began or there

 7       would have been a substantial investment made and the

 8       right -- the permit holders would have been asked to

 9       provide evidence of that, if they had not already

10       submitted proof of beneficial use.

11             Q.  Between 1984 and 1990 could you provide a list

12       of those documents, of those permits?  Could it be

13       extracted from Department records?

14             A.  I think it certainly could.  I'm not sure how

15       much effort it would take.  I would have to think

16       through how we would identify those, but I would think

17       it would certainly be possible.

18             Q.  Well, I'm thinking of between -- up until that

19       July date of 1990 when my permit was actually physically

20       issued, the application being filed much earlier, of

21       course, than that, when I was trying to develop the land

22       in the '80s, '84 and '85.  You don't have any idea what

23       number that might be?

24             A.  I don't right off the top of my head.  If I

25       had to ballpark it, I would say probably hundreds, but I
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 1       don't know how many hundreds.  And that is just a guess

 2       based on my experience issuing water right licenses for

 3       those in the 1990s.

 4             Q.  Okay.  But I'm talking about on or before July

 5       of 1990.

 6             A.  Yes.  If you are asking about permits issued

 7       before July of 1990 and after some date in the early

 8       '80s and those permits were not reprocessed and did not

 9       get the term limit, like I said, I would guess it would

10       be in the hundreds, but I don't know how many hundreds.

11             Q.  You don't know how many of these permits

12       combined would have a priority date on and after 1984?

13             A.  Yeah, I don't.  I'm sure we could figure that

14       out, but I don't know the number for sure.

15             Q.  And, of course, if I were ready to develop, my

16       priority date would go back and revert to the 1984

17       filing, does it not?

18             A.  Yes, typically, unless proof of beneficial use

19       is submitted late, the priority date stays the same as

20       the application date.

21             Q.  And when you are talking about proof being

22       submitted late, we both know that I'm looking for a well

23       now, and I can't submit a proof without it, can I?

24             A.  That's correct.

25             Q.  And the Department will not give me a well
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 1       permit to this date, have they?

 2             A.  You know, I haven't been involved in those

 3       discussions, but that is my understanding, yes.

 4                 MR. KUGLER:    Thank you.  Nothing further.

 5                 HEARING OFFICER SPACKMAN:  Thank you, Mr.

 6       Keen.

 7                 I will next call Liz Cresto to come forward.

 8                 Raise your right-hand, please.

 9                             LIZ CRESTO,

10       first duly sworn to tell the truth relating to said

11       cause, testified as follows:

12                 HEARING OFFICER SPACKMAN:  Thank you.  Please

13       be seated.

14   

15                             EXAMINATION

16       QUESTIONS BY HEARING OFFICER SPACKMAN:

17             Q.  I probably ought to give you the opportunity,

18       I didn't give Mr. Keen.  State your name for the record,

19       if you would.

20             A.  Liz Cresto.

21             Q.  And what is your employment?

22             A.  I work here at IDWR.  I'm a technical

23       hydrologist.

24             Q.  Working as a technical hydrologist, what do

25       you do?
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 1             A.  I'm mainly involved with surface water, so one

 2       of my jobs is to monitor the flows of the Snake River

 3       near Murphy.

 4             Q.  And Ms. Cresto, I'll hand you a document that

 5       we referred to earlier during Mr. Keen's testimony, and

 6       it's titled "IDWR Staff Memorandum."  Are you acquainted

 7       with this document?

 8             A.  Yes.

 9             Q.  And did you assist in its preparation?

10             A.  Yes.

11             Q.  And can you explain what part of this report

12       that you prepared?

13             A.  I prepared -- within the document are several

14       memos, and I prepared a memo on the flows at Snake River

15       near Murphy, 1980 to 2010.

16                 HEARING OFFICER SPACKMAN:  Is her voice being

17       picked up, Mr. Weaver?

18                 MR. MATT WEAVER:  It is.

19                 HEARING OFFICER SPACKMAN:  Okay.  Thanks.

20                 If you could speak up, Ms. Cresto, I'd

21       appreciate it.

22                 THE WITNESS:  Okay.

23             Q.  (BY HEARING OFFICER SPACKMAN)  And can you

24       explain your -- the work that you've conducted over the

25       past few years related to monitoring the flows at Murphy
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 1       Gage?

 2             A.  So for, I think since 2005, I've been

 3       monitoring the flows of the Snake River near Murphy.

 4       And what I do is I look at the minimum flows, which is

 5       3900 cfs from April through October, and then 5600 cfs

 6       from November through March.  And I monitor those

 7       flows -- the physical flows on the Snake River near

 8       Murphy to make sure we are not hitting the minimum.

 9                 In addition to the minimum, we term it a

10       reference flow, because we also look at making sure that

11       during the flow augmentation season that flow

12       augmentation water that is released from Milner or is a

13       part of the Bell Rapids out by the Bureau, that that

14       water physically makes it past the Murphy Gage.

15             Q.  So that augmentation water is considered as

16       what on top of the minimum flow?

17             A.  We call it a reference flow, but we consider

18       that we need to protect that water, kind of as if it

19       were a minimum flow, because with the obligation to

20       shepherd the Bureau's water down and out of the state.

21       I'm not sure if there is a formal agreement for that.

22             Q.  So if you were characterizing the reference

23       flow, it is a flow rate that includes the minimum stream

24       flows, as I understand.

25             A.  Correct.
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 1             Q.  At Murphy.  Plus, some additional flow on top

 2       of it that is being released either as storage or other

 3       water that is supposed to move through the system that

 4       can't be counted as part of the minimum; right?

 5             A.  Correct.

 6             Q.  And so even though the flows at Murphy are

 7       higher than the minimums, that additional flow can't

 8       count toward the minimum, is my understanding.

 9             A.  There is a little bit of -- I guess if we were

10       to fall below the reference line, we might not be

11       violating the Swan Falls agreement, the 3900, but we

12       would be, I guess, violating our obligation to the

13       Bureau.

14             Q.  This water that you are talking about, it's in

15       addition to the minimum flow, it's intended to flow

16       downstream past the Murphy Gage for what purpose?

17             A.  For both the minimum and the flow augmentation

18       purposes.

19             Q.  Okay.  And can you tell me why it is that

20       you've been monitoring these flows?

21             A.  Because we've had numerous drought years and

22       we've come pretty close to that reference line or the

23       minimum flow line.  So I mainly closely monitor them

24       this time of year in the drought years, not this year,

25       but other years this time of year typically the flows
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 1       dip down in the early summer, and that is our main

 2       period of concern.

 3             Q.  Are you aware of any times when the Department

 4       has been concerned about flows below the minimum or very

 5       near the minimum?

 6             A.  I think  -- in this memo I only said on

 7       December 14th, 1987 that the flows actually dropped

 8       below the minimum.  But in 2005 and in -- I know in

 9       2005, 2007 we came very close to that reference line, so

10       the minimum plus the flow augmentation.  And then in

11       2007, I believe, we actually sent out letters warning

12       people that we are really close to that reference line

13       or that there is the potential to shut off, I believe,

14       groundwater users.

15             Q.  And so this may be a difficult question, but

16       you can answer it or not, depending on how comfortable

17       you are.  But if the flows at Murphy Gage or the

18       reference flow dropped below the minimums, then what

19       would you anticipate the Department might do?

20                 MR. KUGLER:  Object to the question; form and

21       speculation.

22             Q.  (BY HEARING OFFICER SPACKMAN)  Okay.  Do you

23       have any acquaintance with what the Department has done

24       in the past?

25             A.  I just have the acquaintance with the
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 1       reference -- or the warning letter that was sent out.

 2             Q.  And what did it warn?

 3                 MR. KUGLER:  Objection about the best

 4       evidence.

 5                 HEARING OFFICER SPACKMAN:  Well, I'll overrule

 6       that because she's acquainted with the letter, she can

 7       always talk about what --

 8                 THE WITNESS:  It was just a warning to

 9       potentially shut people off if the flows continued to be

10       below the reference line.

11             Q.  (BY HEARING OFFICER SPACKMAN)  And this would

12       be users from what sources of water?

13             A.  The groundwater users and junior priority to

14       the minimum flow.

15             Q.  And this would be within the trust water area?

16             A.  I believe so, yes.

17                 HEARING OFFICER SPACKMAN:  Mr. Kugler, I don't

18       have any more questions.  Do you have questions for Ms.

19       Cresto?

20                 MR. KUGLER:  I just want to thank her a lot

21       for enjoying the weather this year.  It's wonderful when

22       you see that.  But I do have one simple question for you

23       with respect to that.

24   

25   
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 1       ///

 2                              EXAMINATION

 3       QUESTIONS BY MR. KUGLER:

 4             Q.  You are talking about the shut-off warnings,

 5       which of course is in the overall water case decision

 6       type of thing as far as priority is concerned.  But are

 7       you familiar with my filing permit in this proceeding?

 8             A.  Yeah.

 9             Q.  So I would have considerable priority over

10       quite a number of those permit holders, would I not, if

11       I get to drill a well?

12             A.  I'm not really sure how that plays in -- I was

13       not involved in developing the list of the warning

14       letters and how they go through the priorities.  I just

15       know they send out a general list.

16             Q.  So your comments in general strictly relate to

17       that one little portion of this, referring to that

18       aspect of it.

19             A.  Yes.

20                 MR. KUGLER:  Thank you.  That's all.

21                 HEARING OFFICER SPACKMAN:  John, I would be

22       happy to recall Shelley Keen.

23                 MR. KUGLER:  No, that's okay.

24                 HEARING OFFICER SPACKMAN:  He would probably

25       know some of that.
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 1                 MR. KUGLER:  That's all right.

 2                 HEARING OFFICER SPACKMAN:  Thank you, Ms.

 3       Cresto.

 4                 Now, John, the last witness is Allen Wylie,

 5       and I'll just have Allen come up and swear him in.  And

 6       I want to tell you, to just give you a preview of why

 7       Allen is testifying.

 8                             ALLEN WYLIE,

 9       first duly sworn to tell the truth relating to said

10       cause, testified as follows:

11                 HEARING OFFICER SPACKMAN:  Thank you.  Please

12       be seated.

13                 The reason that I asked Allen to participate

14       and prepare a portion for this memo was because as a

15       result of where your point of diversion is located, it

16       has impacts, the diversion of that groundwater, both to

17       the trust water and the nontrust water areas, based on

18       modeling that the Department has done.

19                 And so I want Allan to testify about it and

20       put it in the record because there is a question, and I

21       think this may cut in your favor more than against you.

22       I'm serious.

23                 MR. KUGLER:  I understand.  I appreciate that.

24       And after the hearing aspect I would like to visit a

25       little bit with a couple of the individuals if possible.
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 1                 HEARING OFFICER SPACKMAN:  I think that is

 2       great.  But what we have is we have a trust water area

 3       that is very fixed in both rule and law and in --

 4                 MR. KUGLER:  I'm aware of that.

 5                 HEARING OFFICER SPACKMAN:  We have a lot of

 6       law that doesn't necessarily support that very strict

 7       stringent definition.

 8                 MR. KUGLER:  Yes.

 9                 HEARING OFFICER SPACKMAN:  And so it's a

10       dichotomy somewhat to me as the director and as hearing

11       officer about what to do with it.  And like I say, it

12       may cut -- in fact, I think it does, his testimony

13       probably will cut more into your favor than against it.

14                 MR. KUGLER:  I could see that possibility.

15                 HEARING OFFICER SPACKMAN:  But I want to have

16       it there, because if I don't then we don't have a

17       complete record.

18                 MR. KUGLER:  I appreciate that aspect of it

19       too.

20                 HEARING OFFICER SPACKMAN:  Okay.

21                 MR. KUGLER:  I'm just looking at the other

22       wheel.

23                 HEARING OFFICER SPACKMAN:  Yeah.  Okay.  So

24       let's just go through it here.

25   
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 1       ///

 2                              EXAMINATION

 3       QUESTIONS BY HEARING OFFICER SPACKMAN:

 4             Q.  Mr. Wylie, will you state your full name

 5       please for the record.

 6             A.  Allan Wylie.

 7             Q.  And will you explain what you do in your work

 8       here for the Department.

 9             A.  I do groundwater modeling.  I've done a

10       groundwater model for the Eastern Snake Plain Aquifer,

11       and for the Spokane RAFN model.

12                 HEARING OFFICER SPACKMAN:  Do you want me to

13       go through and establish him as an expert witness?

14                 MR. KUGLER:  Not at all.  I would love to talk

15       to him about Spokane RAFN.

16                 HEARING OFFICER SPACKMAN:  Well, I can tell

17       you that he's appeared at various hearings, contest case

18       hearings for the Department.

19                 MR. KUGLER:  I know the name.

20                 HEARING OFFICER SPACKMAN:  So I'll dispense

21       with it.

22             Q.  (BY HEARING OFFICER SPACKMAN)  But, Mr. Wylie,

23       are you acquainted with the report that is in front of

24       you titled "IDWR Staff Memorandum"?

25             A.  I am.
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 1             Q.  And you prepared a portion of the memorandum?

 2             A.  I did.

 3             Q.  And can you explain what you prepared for the

 4       memorandum?

 5             A.  I was asked to do a modeling analysis of Mr.

 6       Kugler's permit, and I went through and found the number

 7       of acres that he was requesting to irrigate.

 8                 I selected -- from the permits I found the

 9       location he was intending to put his well.  Then I took

10       the average crop consumptive use and I subtracted off

11       average precipitation and applied that result to his

12       acres, and then put that stress on the aquifer at his

13       well and ran a modeling analysis and using the model

14       determined where his impacts would be realized along the

15       Snake River.

16             Q.  Can you back up a little bit and explain what

17       the model is and what it's intended to try to simulate?

18             A.  The model, we divided up the aquifer into one

19       mile by one mile grids and each grid has different

20       stresses and different physical properties.  And these

21       different stresses and different physical properties

22       allow the model to steer the impacts in what we hope is

23       something approaching the way the real world situation

24       is.

25                 And the intent of that is that this results in
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 1       a better tool for administering water than just having a

 2       bunch of experts at a hearing argue about where the

 3       impacts might be realized.

 4                 And the model was constructed by many experts,

 5       representatives from Idaho Power, the Bureau, other

 6       people sent experts, some people participate on their

 7       own.  And the intent of that is to give everybody common

 8       ground for this tool to use to see how the impacts are

 9       distributed along the Snake River.

10             Q.  Somebody inputting the information that you

11       explained earlier into the model, and will you go back

12       and explain what those inputs would then simulate using

13       the model with respect to Mr. Kugler's application -- or

14       his permit?  I'm sorry.

15             A.  I came up with just under 540 acre feet per

16       year would be consumptively used if Mr. Kugler's permit

17       were fully developed.  Is that what you are asking?

18             Q.  And then that would be how much water would be

19       consumptively used.  But then what are the simulated

20       impacts on the Snake River and reaches above and below

21       Milner?  Because I think the report probably shows that

22       information.

23             A.  Do you want all 11 reaches or just -- I've got

24       490.5 above Milner.  So based on Mr. Keen's that would

25       be in the nontrust.  And then 49 acre feet per year
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 1       would be below Milner, and that, as I understand from

 2       Mr. Keen, would be in the trusts.

 3             Q.  And you referred to various reaches.  I don't

 4       want to delve too far into this subject because I'm not

 5       sure how relevant it is.  But the model apparently

 6       simulates through the pumping depletions to various

 7       identified reaches of the Snake River.

 8             A.  There is a total of 11 reaches.  Do you want

 9       me to go through all of them or --

10             Q.  No, just to sort of generally explain, there

11       are some reaches above, some below.

12             A.  There are five reaches above Milner and six

13       reaches below Milner.  So that is just areas where the

14       model is totaling up the impact from whatever stress is

15       being applied to the model.

16             Q.  And the impacts or the simulated impacts that

17       you are explaining would occur within what time frame if

18       Mr. Kugler's pumping?

19             A.  This would be steady state, so that is a long

20       time after full build out.  I did do transient graphs,

21       which simulate how long it would take to realize that,

22       and I went out 100 years.

23                 And in most cases, particularly below Milner,

24       it takes quite a few years before -- some of them you

25       never even get a 10th of a cfs impact.  I think if I
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 1       look back here to the full build out, it doesn't get to

 2       half of a -- it doesn't get to a 1/10th of a cfs.  It's

 3       less than five years before it gets to -- before it gets

 4       up to a 100th of a cfs.

 5             Q.  Is there more information that you would like

 6       to add or discuss regarding the simulations and the

 7       model itself?

 8             A.  No, I can't think of anything.

 9                 HEARING OFFICER SPACKMAN:  Okay.  Thank you.

10                 Mr. Kugler, again, the reason for the

11       presentation was to lend to the record the expertise

12       that the Department --

13                 MR. KUGLER:  I understand that aspect of it

14       from that standpoint.  I was looking at other things.  I

15       have no questions for him.  Thank you.

16                 HEARING OFFICER SPACKMAN:  Okay.  Thank you,

17       Mr. Wylie.

18                 That is all the information that we had

19       prepared in support of the staff memorandum, John, and

20       you are welcome to present whatever additional evidence

21       you want to regarding --

22                 MR. KUGLER:   Let me just briefly state, and

23       I'll leave that for your standpoint, because I don't

24       think that you have given any thought to or looked at

25       the impact.  My recollection -- and I'm getting old, I
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 1       don't remember a lot anymore.  But there was a statute

 2       before a lot of these rules and regulations came in

 3       enacted by the legislature, and I think it's 42-223, if

 4       I remember right.  And you didn't address that in your

 5       order, and I would like that addressed at this time if

 6       you believe it has any impact as far as the decision is

 7       concerned.

 8                 HEARING OFFICER SPACKMAN:  What do you believe

 9       the statute says?

10                 MR. KUGLER:  I think that is the one that

11       protected my rights as if I had gone in and had a well

12       permit issued to me originally in 1984, and protects it

13       just as existed as it was first issued between '84 and

14       '85, '89 for that matter, a five-year period.

15                 HEARING OFFICER SPACKMAN:  Okay.  I don't

16       recall that.

17                 MR. KUGLER:  That has to do -- because this

18       statute was enacted prior to the moratorium statute, and

19       I think that is a legal issue, may or may not be

20       involved eventually.  As I said, I want to chat briefly

21       with these gentlemen here and talk about something else,

22       part of it.

23                 HEARING OFFICER SPACKMAN:  Is the statute

24       identified in any of your briefing?

25                 MR. KUGLER:  I doubt it because -- not to my
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 1       recollection.  I think I argued it orally at that last

 2       reconsideration hearing.

 3                 HEARING OFFICER SPACKMAN:  I would appreciate

 4       a direct reference, because what you are talking

 5       about --

 6                 MR. KUGLER:  I'll get it to you in writing.

 7                 HEARING OFFICER SPACKMAN:  Okay.  Additional

 8       arguments or evidence you wish to present, Mr. Kugler?

 9                 MR. KUGLER:  No, no, nothing further, no.

10                 HEARING OFFICER SPACKMAN:  I know, John, that

11       you are concerned, again, about the second portion of

12       what we talked about and that is that -- and you

13       presented evidence at the first hearing regarding what

14       you felt was a significant expenditure of money on your

15       part for development.

16                 MR. KUGLER:  Right.

17                 HEARING OFFICER SPACKMAN:  And I certainly

18       want to look at that as well, but I know that

19       information is in the file and was presented at the

20       initial hearing.  And so certainly if you want to

21       expound or expand on that particular issue --

22                 MR. KUGLER:  No, no, I blubbered too much at

23       that time.

24                 HEARING OFFICER SPACKMAN:  Okay.  Well, I hope

25       you recognize at least in the presentation of the
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 1       evidence that is in the record, part of my reason for

 2       going through the more formal presentation was to set

 3       the stage for what I think is an important issue and

 4       some degree it is a test case for me and --

 5                 MR. KUGLER:  Well, there is no question that

 6       this is a unique proceeding, but the advantage of it is

 7       you'll never have another one.

 8                 HEARING OFFICER SPACKMAN:  Maybe.

 9                 MR. KUGLER:  From what I know about other

10       pending (inaudible), I don't anticipate one of this

11       particular nature.  Mine is unique.  Because some of the

12       controversies that are out there have been pending for a

13       long time, even before.  And secondly, those newer ones

14       that are developing by those three or four other people

15       who attempt to prolong are not in the same position as

16       mine by a long ways because of how late they filed to

17       begin with.

18                 HEARING OFFICER SPACKMAN:  I think you are

19       right in that smaller context, but in the larger view we

20       have, and this is part of the reason all of this came

21       in, we have many, many water rights right now --

22                 MR. KUGLER:  From what I see now, what your

23       future applications are, you are right.  I go back to

24       1962 when I argued for the three Idaho Power licenses

25       before the National Park Association.  And I argued the
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 1       State's position as far as granting the licenses at that

 2       point in time, so I know a little bit about downstream

 3       flow.

 4                 HEARING OFFICER SPACKMAN:  Who were you

 5       representing then?

 6                 MR. KUGLER:  The State of Idaho.

 7                 HEARING OFFICER SPACKMAN:  Were you working

 8       for the Attorney General?

 9                 MR. KUGLER:  As a special appointment, yep,

10       because I worked for the Commission.

11                 HEARING OFFICER SPACKMAN:  That is very

12       interesting.

13                 MR. KUGLER:  A long time ago, almost 50 years.

14                 HEARING OFFICER SPACKMAN:  I know that.  But

15       my concern in this is we have many, many water rights

16       that have term limits expiring.

17                 MR. KUGLER:  Yes.  Well, I see where that

18       comes into a different -- a little bit different play

19       than mine, but you might get some guidance if I go

20       forward, yes.

21                 HEARING OFFICER SPACKMAN:  Yeah, because many

22       of those people, if we approve your water right or we

23       approve it with some limited mitigation requirement,

24       many of them might come in and hire somebody to apply

25       the model to it and say:  My impact down below isn't all
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 1       to trust water.  It's not all depletion to Milner.

 2                 MR. KUGLER:  I don't think that is open on any

 3       of those that I'm aware of anyway.

 4                 HEARING OFFICER SPACKMAN:  It's not right now,

 5       but we have many of them that we will be going through a

 6       review, and we may be requiring of them something to

 7       ensure that the minimum flows at Murphy are maintained,

 8       that Liz talked about, because we were down some years

 9       bumping against it.

10                 So those are the kinds of issues that we are

11       looking at, and consequently in some respects what you

12       are presenting is a test case for the Department and

13       maybe for --

14                 MR. KUGLER:  I don't want to make it a test, I

15       would rather resolve it without that aspect of it.  That

16       is why I wanted to have a hearing a couple years ago, as

17       my CRP was expiring in 2009.

18                 HEARING OFFICER SPACKMAN:  Well, we knew it

19       was on the rise even then, that is part of the reason

20       for the delay.

21                 Okay.  If we don't have anything further,

22       thank you and we'll close the record.  And you are

23       welcome to talk to them.

24                 MR. KUGLER:  Yeah, I just want to chat a

25       little bit about a change of point of diversion, as a
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 1       matter of fact.

 2                 HEARING OFFICER SPACKMAN:  So you can stop the

 3       tape.

 4                 (Off the record.)

 5                 HEARING OFFICER SPACKMAN:  I've reopened the

 6       record -- are we recording, Matt?

 7                 MR. MATT WEAVER:  Yes.

 8                 HEARING OFFICER SPACKMAN:  I've reopened the

 9       record just to clarify the representation here today.

10                 Mr. Kugler, will you please state for the

11       record your intention regarding your own representation

12       here as contested.

13                 MR. KUGLER:  I have from the beginning been

14       appearing pro se, and as far as this proceeding is

15       concerned have done so.  I have not authorized anyone to

16       make any filings with the Department for me.

17                 HEARING OFFICER SPACKMAN:  Okay.  And Jerry

18       Rigby is --

19                 MR. KUGLER:  And Jerry Rigby specifically.

20                 HEARING OFFICER SPACKMAN:  Is not counsel of

21       record.

22                 MR. KUGLER:  Is not counsel of record.

23                 HEARING OFFICER SPACKMAN:  Okay.  All right.

24       Thank you very much for clarifying.  And we'll go off

25       the record again.   (Hearing Concluded.)
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· · · · · · · · ·HEARING OFFICER SPACKMAN:··January 2008, so·1·


· · · ·it's been a while.··Anyway, John requested a·2·


· · · ·reconsideration, and after review of (inaudible) grounds·3·


· · · ·that were set forth, the Department and the director·4·


· · · ·granted the petition.··And I'm looking at the order·5·


· · · ·granting the augmentation hearing.·6·


· · · · · · · · ·And, John, you received a copy of the staff·7·


· · · ·memorandum?·8·


· · · · · · · · ·MR. KUGLER:··I did see that, and I don't·9·


· · · ·understand it, frankly.··In fact, that was not involved10·


· · · ·in my record.··It was on the appeal for review by11·


· · · ·(inaudible).12·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I understand, but13·


· · · ·in what was in the order granting the augmentation14·


· · · ·hearing it says, "Based on this review the director15·


· · · ·finds that there was no presentation or opportunity for16·


· · · ·presentation of hearing of evidence regarding the effect17·


· · · ·of injury or senior priority water rights that might be18·


· · · ·caused by the development of the beneficial use proposed19·


· · · ·by Cooper."20·


· · · · · · · · ·MR. KUGLER:··I understand that.··But, however,21·


· · · ·part of the record there was evidence prior and a prior22·


· · · ·existing order with respect to it.··And all I.23·


· · · ·Asked for was to review the record.··That is what I24·


· · · ·asked for was a hearing on review by the appeal to the25·
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· · · ·director.·1·


· · · · · · · · ·And if you recall in September when I hadn't·2·


· · · ·received anything, the director was there and you said:·3·


· · · ·I know why you are here.··I was with my son there.··And·4·


· · · ·when I walked into your room you said:··Oh, I know why·5·


· · · ·you are here.··Somehow this got misplaced and you pulled·6·


· · · ·the order, I believe, my request for the review out and·7·


· · · ·said:··Oh, this is why you are here.·8·


· · · · · · · · ·And then subsequently there we were going to·9·


· · · ·set a hearing and last fall you were going to set a10·


· · · ·hearing.··In September said, if I had special date, let11·


· · · ·it go.··It wasn't set.··And the next thing I know --12·


· · · ·because you said you would go ahead and set it13·


· · · ·immediately in September or October, it wasn't done14·


· · · ·because I didn't have a special date, as far as just15·


· · · ·coming down whenever you could, and that didn't happen.16·


· · · · · · · · ·The next thing I know I get this directive and17·


· · · ·a hearing date for this hearing today.··And I think,18·


· · · ·frankly, was prompted by someone who had no business19·


· · · ·chatting with you about this proceeding.20·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I want to21·


· · · ·tell you that --22·


· · · · · · · · ·MR. KUGLER:· ·Because he sent me a bill with a23·


· · · ·charge for communicating with you, personally, Mr. Jerry24·


· · · ·Rigby.25·


Page 5


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I've not·1·


· · · ·conversed with Jerry Rigby directly about this matter at·2·


· · · ·all.·3·


· · · · · · · · ·MR. KUGLER:· ·Well I'm glad to hear that.··I·4·


· · · ·don't know what he did, but it seems to me like it was a·5·


· · · ·20 or 30 minute phone call he billed me for, and I·6·


· · · ·didn't even hire him.··I made inquiries to whether I·7·


· · · ·should or shouldn't, and I never got a response from him·8·


· · · ·ever.·9·


· · · · · · · · ·So I've been getting no responses constantly10·


· · · ·for three years when I've been after it trying to get11·


· · · ·the right to go ahead and proceed with my water,12·


· · · ·drilling a well.13·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Let me go back and14·


· · · ·let's look at what was filed, John.··This is, at least15·


· · · ·what I have, this is titled "Exception to Memorandum."16·


· · · ·Is that the document that you are referring to as to17·


· · · ·your request?18·


· · · · · · · · ·MR. KUGLER:··Correct.19·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Then you list a20·


· · · ·number of exceptions?21·


· · · · · · · · ·MR. KUGLER:··Correct.22·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And by the way,23·


· · · ·this was deemed to be a request for reconsideration, a24·


· · · ·petition for reconsideration?25·
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· · · · · · · · ·MR. KUGLER:· ·I filed a request for review·1·


· · · ·with the director, and that is what you've even spoken·2·


· · · ·of as being when you didn't get it set --·3·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I'm sorry.·4·


· · · · · · · · ·MR. KUGLER:· ·-- when you didn't get it set·5·


· · · ·before he retired and quit coming in.·6·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah, the petition·7·


· · · ·for reconsideration was denied.··Then you filed the·8·


· · · ·exception.·9·


· · · · · · · · ·MR. KUGLER:··That's correct.10·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And this is the11·


· · · ·request.··"The applicant respectfully asks that the12·


· · · ·director grant reconsideration of the hearing officer's13·


· · · ·order and provide applicant with the opportunity to14·


· · · ·submit such other evidence as might be requested or15·


· · · ·considered, and upon conclusion of the same grant to16·


· · · ·applicant the right to proceed with the development of17·


· · · ·the farmland subject to the priority rights and all18·


· · · ·senior water right holders that may be affected, if19·


· · · ·any."20·


· · · · · · · · ·So as I read that request, it says "provide21·


· · · ·the applicant with the opportunity to submit such other22·


· · · ·evidence as might be requested or considered and upon23·


· · · ·conclusion of the same grant."··So based on the24·


· · · ·exceptions that you filed, John, and --25·


Page 7


· · · · · · · · ·MR. KUGLER:··I understand that.·1·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And so --·2·


· · · · · · · · ·MR. KUGLER:··My point being is, that after·3·


· · · ·thinking and reviewing it, I'm not planning on·4·


· · · ·presenting any evidence today.··I want to just resubmit·5·


· · · ·my thoughts as to what has been missed by you when you·6·


· · · ·were a hearing officer and now sitting as a director.·7·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··But what I intend·8·


· · · ·to do, honestly, is to have each of these people who·9·


· · · ·participated in the preparation of this document, they10·


· · · ·are here today --11·


· · · · · · · · ·MR. KUGLER:· ·Well, I object as far as the12·


· · · ·record is concerned to any presentation of evidence13·


· · · ·other than after I submit some, and I'm not submitting14·


· · · ·any, and I think the rule provides that.··They let you15·


· · · ·do it by way of a rebuttal type of thing, because this16·


· · · ·was from my review of the record, and that is not the17·


· · · ·record.18·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··But we are not19·


· · · ·recording yet.··Are we?20·


· · · · · · · · ·MR. MATT WEAVER:··I was recording.21·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··That's fine.22·


· · · ·It's an informal discussion.··That's fine.··I'm happy to23·


· · · ·have it on the record.24·


· · · · · · · · ·For the record, John, based on the order that25·
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· · · ·was issued, it's my opinion that the record was·1·


· · · ·deficient in this particular area and that you should·2·


· · · ·have the opportunity to present evidence and that the·3·


· · · ·Department as well should have the opportunity to put on·4·


· · · ·evidence regarding those particular issues.··And I won't·5·


· · · ·create a further deficiency by not having the evidence·6·


· · · ·in the record.·7·


· · · · · · · · ·So from my perspective this hearing today is·8·


· · · ·for the purpose of bringing this document into the·9·


· · · ·record, as well as supporting information regarding this10·


· · · ·information, so that all of that is in the record.··And11·


· · · ·then if you want to appeal the matter, you can appeal12·


· · · ·it -- and the information, a reviewing court would have13·


· · · ·the necessary information.14·


· · · · · · · · ·Otherwise, in my opinion, I'm set up for a15·


· · · ·remand to go through the same process down the road if,16·


· · · ·in fact, you don't agree with decision.17·


· · · · · · · · ·MR. KUGLER:··Well, I understand where you are18·


· · · ·coming from in that particular position, I do.··As I19·


· · · ·say, my objection is also a formality as far as the20·


· · · ·record is concerned, because we had a hearing, and that21·


· · · ·is the record which I had taken forward.··Yes, I was22·


· · · ·granted a chance to present additional evidence, but23·


· · · ·that didn't extend to the State, that was from my24·


· · · ·standpoint.25·
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· · · · · · · · ·Had I presented some, yes, you could have·1·


· · · ·offered some.··That is the argument that I will present·2·


· · · ·on that particular position.··I don't even understand·3·


· · · ·what that is about.··I can't read it.··I don't know it.·4·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, and I guess·5·


· · · ·my intention this morning, John, is to put each of these·6·


· · · ·witnesses on and just very generally ask them some·7·


· · · ·questions to explain what is in the documents so you·8·


· · · ·understand what is here.·9·


· · · · · · · · ·MR. KUGLER:··Well, I appreciate that part, but10·


· · · ·I don't want to waive my right of objection accordingly.11·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··And I agree,12·


· · · ·you certainly have the right to object, but I want this13·


· · · ·to be a full and complete record at this point.··And14·


· · · ·that is why I've asked staff to prepare the memorandum15·


· · · ·and that is why I've asked that you be here today.··And16·


· · · ·you are entitled to ask them after they present their17·


· · · ·testimony -- it will be more narrative, than anything --18·


· · · ·to ask them questions about the information that is19·


· · · ·contained here in on cross-examination.20·


· · · · · · · · ·MR. KUGLER:··All right.21·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··All right.··With22·


· · · ·that introduction, and maybe we ought to introduce23·


· · · ·everybody here again.24·


· · · · · · · · ·My name is Gary Spackman, I'm the hearing25·







Audio Transcription - Status Conference   6/14/2011


Page 4 (Pages 10-13)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 10


· · · ·officer and the interim director of the Department.·1·


· · · ·This is Matt Weaver to my right, he will be recording·2·


· · · ·the testimony today.··And Mr. Kugler is here, John·3·


· · · ·Kugler, we've been conversing.··And also here today is·4·


· · · ·Shelley Keen, Allan Wylie, Liz Cresto, and Craig Saxton.·5·


· · · · · · · · ·And the record has already captured the·6·


· · · ·discussion about the proceedings today.··I won't need to·7·


· · · ·repeat them.··Today is the time and place that was set·8·


· · · ·for this augmentation hearing.·9·


· · · · · · · · ·Do we have any other matters to discuss before10·


· · · ·we go on the record?11·


· · · · · · · · ·MR. KUGLER:··I just want one question with12·


· · · ·you, sir.13·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Yes.14·


· · · · · · · · ·MR. KUGLER:··That is, this ground was in CRP15·


· · · ·when this water right in 1990 was granted, and that I16·


· · · ·think is a part of the Department record.··But there was17·


· · · ·a CRP contract along the land; am I correct?18·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··That is my19·


· · · ·recollection.20·


· · · · · · · · ·MR. KUGLER:··That is my recollection.21·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Let me just --22·


· · · · · · · · ·MR. KUGLER:··Because I was going to bring the23·


· · · ·CRP contract itself physically, but I believe I24·


· · · ·testified to that during the prior hearing.25·
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· · · · · · · · ·HEARING OFFICER SPACKMAN:··That is what I·1·


· · · ·recall.··And, John, let me give you an opportunity,·2·


· · · ·first of all, to make an opening statement, you might·3·


· · · ·want to do that here.··And then I would like -- well, I·4·


· · · ·will call the witnesses that participated in the·5·


· · · ·preparation of these documents, because I don't think·6·


· · · ·it's appropriate that I take this into the record·7·


· · · ·without you having the opportunity to have them here and·8·


· · · ·examine them.·9·


· · · · · · · · ·MR. KUGLER:··Well, okay, I understand.10·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And then following11·


· · · ·their testimony then you'll have an opportunity to12·


· · · ·present whatever you want to present.··And from my13·


· · · ·perspective, there won't be any kind of rebuttal from14·


· · · ·the Department.··I'm just trying to bring evidence into15·


· · · ·the record.16·


· · · · · · · · ·So let's start, Mr. Kugler, do you wish to17·


· · · ·make an opening statement?18·


· · · · · · · · ·MR. KUGLER:··Briefly it is, I would start off19·


· · · ·by commenting with respect to that particular document.20·


· · · ·I think it's irrelevant to the issue anyway, the21·


· · · ·petition involved here.··So in addition to procedural22·


· · · ·objection, I think it's irrelevant on its face.23·


· · · · · · · · ·The question being here is whether or not I24·


· · · ·was entitled to drill a well as a result of having a25·
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· · · ·permit issued to me.··And it is my position that it is,·1·


· · · ·and I think from that particular standpoint, the record·2·


· · · ·did evaluate that I should have been granted a right --·3·


· · · ·a well right to drill a well and have a well driller·4·


· · · ·apply for a drilling permit on this particular ground.·5·


· · · · · · · · ·And also that not only is it relevant, even if·6·


· · · ·it were relevant to this particular proceeding, the·7·


· · · ·mitigating factors which do, in fact, exist within here·8·


· · · ·as to how much money I had expended and how much time·9·


· · · ·and effort I had spent trying to get that well done10·


· · · ·before we even tried to put it into CRP.··And I had a --11·


· · · ·I think the record shows that I had a major investment12·


· · · ·in equipment that a well driller asked me to acquire and13·


· · · ·then he stole it and sold it, that type of thing, all of14·


· · · ·which are factors there.··And I think those overcome any15·


· · · ·other difficulties and that I should have the right to16·


· · · ·have the well that came as a part of the issuance of the17·


· · · ·permit.18·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, those19·


· · · ·certainly are issues that need to be addressed.20·


· · · · · · · · ·MR. KUGLER:··Yeah.21·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And I don't want to22·


· · · ·discount those issues.23·


· · · · · · · · ·MR. KUGLER:··Yeah.24·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··The other issues in25·
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· · · ·my opinion that relate to this are:··What is the·1·


· · · ·relationship of your permit with other permits that·2·


· · · ·either may have been allowed to develop or may have been·3·


· · · ·held for whatever reason?··What are the policies of the·4·


· · · ·Department?··What is the law?··And then what are the·5·


· · · ·impacts?·6·


· · · · · · · · ·MR. KUGLER:··Well, I understand that, yeah.·7·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··So those are·8·


· · · ·important issues as well.··And I know you feel they are·9·


· · · ·irrelevant, but to develop a full and complete record, I10·


· · · ·want to have all of that information in place.11·


· · · · · · · · ·MR. KUGLER:··Well, the only rebuttal or12·


· · · ·additional statement I would make in that regard is:··My13·


· · · ·position would be is that the record already had a14·


· · · ·finding in that regard of record.15·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··There certainly was16·


· · · ·a finding that there wasn't supporting evidence in the17·


· · · ·record, and that's part of the reason why this order18·


· · · ·granting the augmentation hearing was issued.19·


· · · · · · · · ·With that opening statement, I will call20·


· · · ·Shelley Keen.··If you'll step forward, Mr. Keen.··Take a21·


· · · ·seat at the microphone and raise your right hand.22·


· · · · · · · · · · · · · ··SHELLEY KEEN,23·


· · · ·first duly sworn to tell the truth relating to said24·


· · · ·cause, testified as follows:25·
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· · · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, please·1·


· · · ·be seated.·2·


· ··3·


· · · · · · · · · · · · · · · ·EXAMINATION·4·


· · · ·QUESTIONS BY HEARING OFFICER SPACKMAN:·5·


· · · · · · ·Q.··Mr. Keen, I'll hand you a copy of what is·6·


· · · ·identified as IDWR Staff Memorandum in the Matter of·7·


· · · ·Permit No. 35-8359 in the name of John B. Kugler and·8·


· · · ·Diane K. Kugler.·9·


· · · · · · ·A.··Thank you.10·


· · · · · · ·Q.··Are you aware or acquainted with this11·


· · · ·document?12·


· · · · · · ·A.··I am.13·


· · · · · · ·Q.··And it is contained in the files of the14·


· · · ·Department of Water Resources and in particular in the15·


· · · ·File 35-08359.··And you are aware that the director16·


· · · ·requested preparation of a staff memorandum?17·


· · · · · · ·A.··Yes.18·


· · · · · · ·Q.··And can you explain your participation in the19·


· · · ·preparation of this memorandum?20·


· · · · · · ·A.··Yes.··I was asked to prepare a list of water21·


· · · ·rights that have been issued in the trust water area and22·


· · · ·which contain a condition of approval limiting them to a23·


· · · ·specific term of years.··And I did that and produced24·


· · · ·approximately a 15-page list of about 680 water right25·
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· · · ·approvals containing those conditions from that trust·1·


· · · ·water area.·2·


· · · · · · ·Q.··Can you explain your acquaintance with trust·3·


· · · ·water, and if you could identify trust water and what it·4·


· · · ·is and where it came from.··I just want you to narrate·5·


· · · ·this information as best you can.··I don't want to·6·


· · · ·necessarily engage in a very rigid examination process.·7·


· · · · · · · · ·And, Mr. Kugler, if you have some objection·8·


· · · ·during the testimony, you are welcome to tender it at·9·


· · · ·any time.10·


· · · · · · · · ·MR. KUGLER:··Well, I have a standing objection11·


· · · ·against all of it.··Thank you.12·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··So recognized.13·


· · · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··Mr. Keen?14·


· · · · · · ·A.··Okay.··Thank you.15·


· · · · · · · · ·Trust water as defined in the water16·


· · · ·appropriation rules for the Department of Water17·


· · · ·Resources is that portion of an unsubordinated water18·


· · · ·right for generating hydropower that is in excess of a19·


· · · ·state-established minimum stream flow.20·


· · · · · · · · ·And in Idaho when we speak of trust water, we21·


· · · ·are usually thinking of the water in the Snake River or22·


· · · ·its tributaries, including groundwater from Milner Dam23·


· · · ·where the minimum stream flow is zero, downstream to24·


· · · ·Murphy Gage where the minimum stream flows are, if I25·
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· · · ·remember correctly, 3900 cfs from April through October,·1·


· · · ·and 5600 cfs from November through March.·2·


· · · · · · · · ·And the reason for that specific area is that·3·


· · · ·on the downstream end near Murphy there is an Idaho·4·


· · · ·Power Company dam and facility at Swan Falls where the·5·


· · · ·unsubordinated water right was, if I remember correctly,·6·


· · · ·about 8400 cfs.·7·


· · · · · · · · ·So commencing in 1977 there was a lawsuit and·8·


· · · ·several things that occurred, but it resulted in the·9·


· · · ·State of Idaho acquiring, in exchange for establishment10·


· · · ·of those minimum stream flows, the portion exceeding11·


· · · ·those minimums of Idaho Power Company's hydropower right12·


· · · ·in trust and the opportunity to reallocate that trust13·


· · · ·water for upstream development as long as that upstream14·


· · · ·development is in the public interest.15·


· · · · · · ·Q.··You referred to trust water being located in a16·


· · · ·particular area.··Can you define that geographical area?17·


· · · · · · ·A.··Sure.··As I mentioned before, it's the Snake18·


· · · ·River and surface water and groundwater tributary to the19·


· · · ·Snake River from Murphy, which is in southwestern Idaho,20·


· · · ·upstream to Milner Dam in south central Idaho on the21·


· · · ·Snake River.··And that area generally encompasses22·


· · · ·groundwater across the Eastern Snake River Plain Aquifer23·


· · · ·and to some extent in tributary basins like the Wood24·


· · · ·River and the Lost River Basin, and then also some area25·
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· · · ·on the south side of the Snake River extending across·1·


· · · ·the Magic Valley.·2·


· · · · · · ·Q.··Are there fixed boundaries that identify where·3·


· · · ·groundwater or surface water is considered to be trust·4·


· · · ·water?·5·


· · · · · · ·A.··Yes.··That boundary is in the Water·6·


· · · ·Appropriation Rules, IDAPA 37-0308, if I remember·7·


· · · ·correctly, in an appendix in that area is described with·8·


· · · ·metes and bounds and a map.·9·


· · · · · · ·Q.··Do you have any familiarity with the way in10·


· · · ·which the boundary was developed?11·


· · · · · · ·A.··I'm not really familiar with exactly how that12·


· · · ·was developed at the time.··I suspect there was some13·


· · · ·modeling effort, but really I can't testify to extensive14·


· · · ·knowledge of that.15·


· · · · · · ·Q.··And can you characterize the importance of16·


· · · ·trust water area as it relates to the entire Swan Falls17·


· · · ·controversy and settlement that occurred statewide in18·


· · · ·the '80s?19·


· · · · · · ·A.··Yes.··The importance of that was that if the20·


· · · ·unsubordinated hydropower right held by Idaho Power at21·


· · · ·Swan Falls had to be honored, then there would have had22·


· · · ·to be likely a curtailment of water rights throughout23·


· · · ·the trust water area in order to meet the 8400 cfs water24·


· · · ·right at Swan Falls.25·
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· · · · · · · · ·By entering into the agreement the State·1·


· · · ·avoided that delivery call and allowed water use to·2·


· · · ·continue upstream from Swan Falls and across the Eastern·3·


· · · ·Snake Plain Aquifer and also enabled some additional·4·


· · · ·development of consumptive water uses with the use of·5·


· · · ·that trust water.·6·


· · · · · · ·Q.··What was the importance of having a boundary·7·


· · · ·in a defined area for that settlement?·8·


· · · · · · ·A.··The importance of having a boundary was for·9·


· · · ·proper administration.··The boundary attempts to10·


· · · ·describe the area in which water is tributary to the11·


· · · ·Snake River downstream from Milner Dam as opposed to12·


· · · ·upstream from Milner Dam.13·


· · · · · · · · ·A water tributary to the Snake River upstream14·


· · · ·from the Milner Dam is often referred to as nontrust15·


· · · ·water and that area is the nontrust area.16·


· · · · · · · · ·But for proper administration there needed to17·


· · · ·be some demarkation between the area where water was18·


· · · ·going to be considered tributary -- and I'm talking19·


· · · ·ground water here -- tributary to the Snake River below20·


· · · ·Milner as opposed to upstream.21·


· · · · · · ·Q.··Can you explain the background regarding the22·


· · · ·water rights that you have listed in the staff23·


· · · ·memorandum and the term condition placed on those water24·


· · · ·rights?25·
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· · · · · · ·A.··Certainly.··As the Department began processing·1·


· · · ·applications for new water rights within the trust water·2·


· · · ·area toward the end of the 1980s, it was the policy of·3·


· · · ·the Department, which continues to this day, to limit·4·


· · · ·the permits and licenses issued based on those permits·5·


· · · ·to a term of years, typically 20 years, to allow the·6·


· · · ·opportunity for the water user to amortize the cost of·7·


· · · ·development.·8·


· · · · · · ·Q.··Let me just interrupt for a minute.··I'm sorry·9·


· · · ·for the interruption.10·


· · · · · · · · ·Is this limitation of time, is it purely based11·


· · · ·on policy or are there other grounds for the Department12·


· · · ·to have placed a term limit of years, do you know?13·


· · · · · · ·A.··I actually took some time yesterday to try to14·


· · · ·determine that question.··And, you know, maybe my15·


· · · ·research was not complete, but I didn't find the16·


· · · ·opportunity for a term limit in statute or in rules.··I17·


· · · ·traced it back to the implementation policy from 198818·


· · · ·for the Swan Falls agreement and found several19·


· · · ·references and an explanation of that policy in that20·


· · · ·document.21·


· · · · · · ·Q.··Okay.··Go ahead.··I'm sorry to interrupt.22·


· · · · · · ·A.··No problem.23·


· · · · · · · · ·So the purpose of the term limit is to provide24·


· · · ·the director of the Department of Water Resources an25·
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· · · ·opportunity periodically to evaluate whether those trust·1·


· · · ·water rights remain in the public interest.··When they·2·


· · · ·are initially reviewed, they are reviewed to make sure·3·


· · · ·that they are individually and collectively not going to·4·


· · · ·provide a significant reduction to flows of the Snake·5·


· · · ·River.··And if they are found to probably cause a·6·


· · · ·significant reduction, then there is a public interest·7·


· · · ·review and criteria in code and the rules for the·8·


· · · ·director to conduct that public interest review.·9·


· · · · · · · · ·And that public interest review weighs the10·


· · · ·need for the additional development of the water and its11·


· · · ·economic value to the state of Idaho in opposition to12·


· · · ·the value of that water for generating hydropower.13·


· · · · · · ·Q.··And what are the dates of some of those term14·


· · · ·limit approvals?15·


· · · · · · ·A.··So the list that I prepared shows approvals16·


· · · ·occurring as early as the early 1980s.··I have one, for17·


· · · ·example, here from 1981, all the way up to current time.18·


· · · ·Although those that are from more recent time tend to be19·


· · · ·nonconsumptive uses and DCMI uses and that kind of20·


· · · ·thing.21·


· · · · · · · · ·The older ones I suspect were permits that22·


· · · ·were issued and then reprocessed in the late 1980s and23·


· · · ·early 1990s.··The rules called for permits in the trust24·


· · · ·water area that had already been issued but had a25·
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· · · ·limited development to actually be reprocessed so that·1·


· · · ·the public interest evaluation could be applied to them.·2·


· · · · · · ·Q.··Do you know if Mr. Kugler's permit 35-8359 was·3·


· · · ·one of those that the Department reviewed for·4·


· · · ·reprocessing?·5·


· · · · · · ·A.··Yes, that permit did show up on my list.··The·6·


· · · ·approved date on the list is July 27th, 1990, according·7·


· · · ·to what I came up with.··And I don't know right off the·8·


· · · ·top of my head whether it was reprocessed or whether it·9·


· · · ·was still in the application state when trust water10·


· · · ·processing began.11·


· · · · · · ·Q.··Let's go back to the term of years for the12·


· · · ·list of water rights that you have.··Many of those were13·


· · · ·issued for -- and what was the term of years, its14·


· · · ·limitation?15·


· · · · · · ·A.··Almost all of them have a term of 20 years.16·


· · · · · · ·Q.··And based on the dates that you gave, are some17·


· · · ·of those term of years expiring now, or terms of years?18·


· · · · · · ·A.··Yes, that is correct.··Many of the approvals19·


· · · ·occurred around 1990 or shortly thereafter, so just20·


· · · ·about now we would be seeing some of these permits and21·


· · · ·licenses begin to reach the date after which the22·


· · · ·director can review them for -- to make sure they remain23·


· · · ·in the public interest.24·


· · · · · · ·Q.··So what are we doing, now that those terms of25·
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· · · ·years are expiring?·1·


· · · · · · ·A.··The Department has drafted a letter, which has·2·


· · · ·not gone out yet, but the letter is addressed to holders·3·


· · · ·of these permits and licenses, and some of them may even·4·


· · · ·have been decreed in the Snake River Basin Adjudication·5·


· · · ·now, which contain the term review condition.·6·


· · · · · · · · ·And it's notifying those water right holders·7·


· · · ·that their terms, their 20-year terms are expiring and·8·


· · · ·that the Department may begin evaluating those to·9·


· · · ·determine and if they are still in the public interest.10·


· · · · · · · · ·The letter as drafted currently, and I have to11·


· · · ·say that it hasn't gone out yet, indicates that the12·


· · · ·Department probably won't begin that review process13·


· · · ·until about 2014, because the Department is addressing14·


· · · ·some other priorities first.15·


· · · · · · ·Q.··And what is the reason for the concern or the16·


· · · ·letter at this point?17·


· · · · · · ·A.··As I understand it, I haven't been too heavily18·


· · · ·involved in these discussions, but to some extent it has19·


· · · ·to do with the fact that the Snake River Basin20·


· · · ·adjudication is addressing the hydropower rights held by21·


· · · ·Idaho Power Company and was an important part of the22·


· · · ·adjudication process to define some outstanding issues23·


· · · ·related to trust water and trust water processing.··And24·


· · · ·as part of that, the State of Idaho needed to commit to25·
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· · · ·Idaho Power that it would conduct this review of these·1·


· · · ·trust water rights.·2·


· · · · · · ·Q.··Has there been any concern expressed about the·3·


· · · ·continued use of this trust water and its impacts on the·4·


· · · ·minimum flows at Murphy?·5·


· · · · · · ·A.··Yes.··There has been some discussion over the·6·


· · · ·years.··There have been a limited number of times that·7·


· · · ·the opportunity to maintain the minimum stream flows has·8·


· · · ·come into question, the ability to maintain those·9·


· · · ·minimum stream flows.10·


· · · · · · · · ·And because of that -- again, the State of11·


· · · ·Idaho could be facing the need to curtail water rights12·


· · · ·to make sure that those minimum stream flows are13·


· · · ·maintained.··And if the Department were to curtail water14·


· · · ·rights, presumably these that I've identified on the15·


· · · ·list, these trust water rights, by definition would be16·


· · · ·ones that would be candidates for curtailment because17·


· · · ·they use the water that is tributary to the Snake River18·


· · · ·and that minimum stream flow reach.19·


· · · · · · ·Q.··Mr. Keen, do you know whether or not the point20·


· · · ·of diversion proposed by permit number 35-8359 is within21·


· · · ·or without the trust water area?22·


· · · · · · ·A.··Yes, I looked at that yesterday.··And it is23·


· · · ·within the trust water area about three to four miles24·


· · · ·north of the line dividing trust water from nontrust25·
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· · · ·water in the area of American Falls Reservoir, and north·1·


· · · ·of that line would put it firmly in the trust water·2·


· · · ·area.·3·


· · · · · · ·Q.··But close to the boundary of the trust water?·4·


· · · · · · ·A.··Yes.··Three to four miles is relatively close·5·


· · · ·to the boundary, yes.·6·


· · · · · · ·Q.··And because it's close to the boundary, you·7·


· · · ·testified at one time about a nontrust water area that·8·


· · · ·would be upstream, or water tributary above Milner.··Can·9·


· · · ·you talk about the nontrust water area and what it is?10·


· · · · · · ·A.··Yes.··Under the State water plan, the minimum11·


· · · ·stream flow on the Snake River at Milner Dam, which is12·


· · · ·in south central Idaho, is zero, meaning that there is13·


· · · ·no obligation to deliver water upstream from Milner Dam14·


· · · ·to uses downstream from Milner Dam.15·


· · · · · · · · ·And the area where groundwater and surface16·


· · · ·water are tributary to the Snake River upstream from17·


· · · ·Milner Dam and, therefore, potentially subject to18·


· · · ·curtailment and administration to regulate water rights19·


· · · ·by priority, that area is typically referred to as the20·


· · · ·nontrust water area.21·


· · · · · · ·Q.··And will you talk about the Department's22·


· · · ·processing of water rights in the nontrust and trust23·


· · · ·water area and any possible restrictions on24·


· · · ·appropriations that have been imposed or in place by the25·
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· · · ·Department over the last 20 or 30 years?·1·


· · · · · · ·A.··Yes.··In 1992 Director Higginson of the·2·


· · · ·Department of Water Resources established a moratorium·3·


· · · ·on new appropriations in the Snake River Basin,·4·


· · · ·including surface and groundwater upstream from Weiser,·5·


· · · ·which is on the Snake River across from Oregon, so on·6·


· · · ·the western side of the state.·7·


· · · · · · · · ·And that moratorium was in response to a·8·


· · · ·period of drought in the state of Idaho in which stream·9·


· · · ·flows were down, so reliance on groundwater10·


· · · ·appropriations became greater and the maintenance of11·


· · · ·minimum stream flows, particularly the one at Weiser,12·


· · · ·was becoming difficult to accomplish.13·


· · · · · · · · ·And so the first step there in making sure14·


· · · ·that the minimum stream flow was maintained was to make15·


· · · ·sure we weren't exacerbating the problem by issuing new16·


· · · ·water right approvals.17·


· · · · · · · · ·As conditions changed, "conditions" meaning18·


· · · ·precipitation and snow pack over the years, that19·


· · · ·moratorium was modified, first to carve out the nontrust20·


· · · ·water area and establish a separate moratorium there,21·


· · · ·and then to back the end point of the remaining piece of22·


· · · ·the moratorium up to King Hill, which is upstream from23·


· · · ·Swan Falls.24·


· · · · · · · · ·And so the way things sit now, is that since25·







Audio Transcription - Status Conference   6/14/2011


Page 8 (Pages 26-29)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 26


· · · ·1992 there has been the moratorium, in its modified form·1·


· · · ·now, that extends across the trust water area and·2·


· · · ·includes tributary basins, such as the entire Wood River·3·


· · · ·Basin, the entire Little Lost and Big Lost River Basins.·4·


· · · · · · · · ·And in the nontrust water area, the moratorium·5·


· · · ·order there had some language that was supported by·6·


· · · ·legislation that caused it to be in place until 1997.·7·


· · · ·That language was a little bit ambiguous, but the·8·


· · · ·Department has since interpreted that to mean that the·9·


· · · ·moratorium in the nontrust water area upstream from10·


· · · ·Milner has expired and there is no moratorium in place11·


· · · ·there.··However, there have been delivery calls made in12·


· · · ·that area by surface water users against groundwater and13·


· · · ·other appropriators.14·


· · · · · · · · ·And the conclusion of the Department is that15·


· · · ·for the most part there isn't water available for16·


· · · ·appropriation without jeopardizing the ability of the17·


· · · ·senior surface water users to receive their full18·


· · · ·supplies.··And so even though there is no moratorium in19·


· · · ·the nontrust water area, a water user in the nontrust20·


· · · ·water area would have to show the Department that there21·


· · · ·actually is some water that could be appropriated22·


· · · ·without causing injury to the senior water users or that23·


· · · ·user would have to mitigate for the potential injury to24·


· · · ·senior surface water users.25·
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· · · · · · ·Q.··And, Mr. Keen, do you know if permit number·1·


· · · ·35-8359 was affected by the execution and issuance of·2·


· · · ·moratoriums in 1992 by Director Higginson?·3·


· · · · · · ·A.··Yes.··The permit had been issued by the time·4·


· · · ·the moratorium went into place.··But in 1994 Director·5·


· · · ·Higginson issued an order, I believe it was called a·6·


· · · ·temporary stay in development, in which he required·7·


· · · ·permit holders who -- in the trust water area who have·8·


· · · ·not yet submitted proof of beneficial use to either·9·


· · · ·submit proof of beneficial use indicating that they had10·


· · · ·completed their development, or to show that they have11·


· · · ·made a substantial investment in development of their12·


· · · ·permit.13·


· · · · · · · · ·I don't remember what that threshold was for14·


· · · ·substantial, seems like it was $15,000 or $25,000,15·


· · · ·something like that.··I don't remember that precise16·


· · · ·number.··Or the third option was to request an ongoing17·


· · · ·stay in development until circumstances changed.18·


· · · · · · · · ·And so Mr. Kugler's permit, if I remember19·


· · · ·correctly, ultimately received a stay in development, a20·


· · · ·long-term stay, and then that was extended through or21·


· · · ·requests for extension of time to submit proof of22·


· · · ·beneficial use, if I recall correctly.··And I don't23·


· · · ·remember how many of those extensions there might have24·


· · · ·been.25·
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· · · · · · · · ·HEARING OFFICER SPACKMAN:··I don't have any·1·


· · · ·other questions for Mr. Keen.·2·


· · · · · · · · ·Mr. Kugler, do you wish to cross-examine Mr.·3·


· · · ·Keen regarding new information?·4·


· ··5·


· · · · · · · · · · · · · · ··EXAMINATION·6·


· · · ·QUESTIONS BY MR. KUGLER:·7·


· · · · · · ·Q.··Well, I was wondering when these rules that he·8·


· · · ·talked about to begin with were adopted, that you were·9·


· · · ·talking about, as far as trust waters were concerned.10·


· · · · · · · · ·Do you know the specific date?11·


· · · · · · ·A.··The water appropriation rules were first12·


· · · ·adopted in 1986 or thereabouts, if I remember correctly,13·


· · · ·and I think maybe modified slightly the year after.··I14·


· · · ·remember reading something about two years in the15·


· · · ·mid-1980s when the rules were adopted and then adjusted16·


· · · ·in the next legislative session.··So I think it was '8617·


· · · ·and '87, but I could be off by a year or two there.18·


· · · · · · ·Q.··Does this list that you have in this19·


· · · ·particular document include issuance of permits from20·


· · · ·nontrust waters as well, or is it all trust water only?21·


· · · · · · ·A.··This list is only what the Department22·


· · · ·considers to be trust water.··There are no -- the points23·


· · · ·of diversion are within the trust water area.24·


· · · · · · ·Q.··But you indicated that a line is within the25·
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· · · ·trust area?··Do you know what the boundary lines are in·1·


· · · ·that particular area specifically?·2·


· · · · · · ·A.··Yes.··Yours is within the trust water area,·3·


· · · ·but it is close to the boundary line.··It's about --·4·


· · · · · · ·Q.··You talked about the north boundary.··What·5·


· · · ·about the west boundary?·6·


· · · · · · ·A.··Well, at that location the boundary between·7·


· · · ·trust and nontrust runs on a line trending mainly·8·


· · · ·east-west but a little bit north-south.··So if you·9·


· · · ·picture it coming past American Falls Reservoir on the10·


· · · ·north side, it runs northeast to southwest.··And your11·


· · · ·point of diversion for your permit is on the north, or I12·


· · · ·guess you could say northwest side of that line within13·


· · · ·the trust water area, and it's about three to four miles14·


· · · ·from that line.15·


· · · · · · ·Q.··Both north and west?··I mean, the line crosses16·


· · · ·this way on a rectangle.··There is a square corner up in17·


· · · ·there somewhere.18·


· · · · · · ·A.··If you took the most direct line19·


· · · ·southeastward, that would be three to four miles.··If20·


· · · ·you went directly south, it would be a little more than21·


· · · ·that.··If you went directly eastward, it would be22·


· · · ·considerably more than that, if I remember correctly.23·


· · · · · · ·Q.··Now, are there permits that were issued24·


· · · ·between 1984 and 1990 that are not on that particular25·
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· · · ·list that cover this general area?·1·


· · · · · · ·A.··Yes.··Yes, there were permits that were issued·2·


· · · ·in that time frame that would not have been reprocessed·3·


· · · ·under the trust water processing established in the·4·


· · · ·rules, because the development would have been completed·5·


· · · ·by the time the trust water processing began or there·6·


· · · ·would have been a substantial investment made and the·7·


· · · ·right -- the permit holders would have been asked to·8·


· · · ·provide evidence of that, if they had not already·9·


· · · ·submitted proof of beneficial use.10·


· · · · · · ·Q.··Between 1984 and 1990 could you provide a list11·


· · · ·of those documents, of those permits?··Could it be12·


· · · ·extracted from Department records?13·


· · · · · · ·A.··I think it certainly could.··I'm not sure how14·


· · · ·much effort it would take.··I would have to think15·


· · · ·through how we would identify those, but I would think16·


· · · ·it would certainly be possible.17·


· · · · · · ·Q.··Well, I'm thinking of between -- up until that18·


· · · ·July date of 1990 when my permit was actually physically19·


· · · ·issued, the application being filed much earlier, of20·


· · · ·course, than that, when I was trying to develop the land21·


· · · ·in the '80s, '84 and '85.··You don't have any idea what22·


· · · ·number that might be?23·


· · · · · · ·A.··I don't right off the top of my head.··If I24·


· · · ·had to ballpark it, I would say probably hundreds, but I25·
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· · · ·don't know how many hundreds.··And that is just a guess·1·


· · · ·based on my experience issuing water right licenses for·2·


· · · ·those in the 1990s.·3·


· · · · · · ·Q.··Okay.··But I'm talking about on or before July·4·


· · · ·of 1990.·5·


· · · · · · ·A.··Yes.··If you are asking about permits issued·6·


· · · ·before July of 1990 and after some date in the early·7·


· · · ·'80s and those permits were not reprocessed and did not·8·


· · · ·get the term limit, like I said, I would guess it would·9·


· · · ·be in the hundreds, but I don't know how many hundreds.10·


· · · · · · ·Q.··You don't know how many of these permits11·


· · · ·combined would have a priority date on and after 1984?12·


· · · · · · ·A.··Yeah, I don't.··I'm sure we could figure that13·


· · · ·out, but I don't know the number for sure.14·


· · · · · · ·Q.··And, of course, if I were ready to develop, my15·


· · · ·priority date would go back and revert to the 198416·


· · · ·filing, does it not?17·


· · · · · · ·A.··Yes, typically, unless proof of beneficial use18·


· · · ·is submitted late, the priority date stays the same as19·


· · · ·the application date.20·


· · · · · · ·Q.··And when you are talking about proof being21·


· · · ·submitted late, we both know that I'm looking for a well22·


· · · ·now, and I can't submit a proof without it, can I?23·


· · · · · · ·A.··That's correct.24·


· · · · · · ·Q.··And the Department will not give me a well25·
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· · · ·permit to this date, have they?·1·


· · · · · · ·A.··You know, I haven't been involved in those·2·


· · · ·discussions, but that is my understanding, yes.·3·


· · · · · · · · ·MR. KUGLER:· ··Thank you.··Nothing further.·4·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, Mr.·5·


· · · ·Keen.·6·


· · · · · · · · ·I will next call Liz Cresto to come forward.·7·


· · · · · · · · ·Raise your right-hand, please.·8·


· · · · · · · · · · · · · · ·LIZ CRESTO,·9·


· · · ·first duly sworn to tell the truth relating to said10·


· · · ·cause, testified as follows:11·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you.··Please12·


· · · ·be seated.13·


· ·14·


· · · · · · · · · · · · · · ·EXAMINATION15·


· · · ·QUESTIONS BY HEARING OFFICER SPACKMAN:16·


· · · · · · ·Q.··I probably ought to give you the opportunity,17·


· · · ·I didn't give Mr. Keen.··State your name for the record,18·


· · · ·if you would.19·


· · · · · · ·A.··Liz Cresto.20·


· · · · · · ·Q.··And what is your employment?21·


· · · · · · ·A.··I work here at IDWR.··I'm a technical22·


· · · ·hydrologist.23·


· · · · · · ·Q.··Working as a technical hydrologist, what do24·


· · · ·you do?25·
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· · · · · · ·A.··I'm mainly involved with surface water, so one·1·


· · · ·of my jobs is to monitor the flows of the Snake River·2·


· · · ·near Murphy.·3·


· · · · · · ·Q.··And Ms. Cresto, I'll hand you a document that·4·


· · · ·we referred to earlier during Mr. Keen's testimony, and·5·


· · · ·it's titled "IDWR Staff Memorandum."··Are you acquainted·6·


· · · ·with this document?·7·


· · · · · · ·A.··Yes.·8·


· · · · · · ·Q.··And did you assist in its preparation?·9·


· · · · · · ·A.··Yes.10·


· · · · · · ·Q.··And can you explain what part of this report11·


· · · ·that you prepared?12·


· · · · · · ·A.··I prepared -- within the document are several13·


· · · ·memos, and I prepared a memo on the flows at Snake River14·


· · · ·near Murphy, 1980 to 2010.15·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Is her voice being16·


· · · ·picked up, Mr. Weaver?17·


· · · · · · · · ·MR. MATT WEAVER:··It is.18·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thanks.19·


· · · · · · · · ·If you could speak up, Ms. Cresto, I'd20·


· · · ·appreciate it.21·


· · · · · · · · ·THE WITNESS:··Okay.22·


· · · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··And can you23·


· · · ·explain your -- the work that you've conducted over the24·


· · · ·past few years related to monitoring the flows at Murphy25·
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· · · ·Gage?·1·


· · · · · · ·A.··So for, I think since 2005, I've been·2·


· · · ·monitoring the flows of the Snake River near Murphy.·3·


· · · ·And what I do is I look at the minimum flows, which is·4·


· · · ·3900 cfs from April through October, and then 5600 cfs·5·


· · · ·from November through March.··And I monitor those·6·


· · · ·flows -- the physical flows on the Snake River near·7·


· · · ·Murphy to make sure we are not hitting the minimum.·8·


· · · · · · · · ·In addition to the minimum, we term it a·9·


· · · ·reference flow, because we also look at making sure that10·


· · · ·during the flow augmentation season that flow11·


· · · ·augmentation water that is released from Milner or is a12·


· · · ·part of the Bell Rapids out by the Bureau, that that13·


· · · ·water physically makes it past the Murphy Gage.14·


· · · · · · ·Q.··So that augmentation water is considered as15·


· · · ·what on top of the minimum flow?16·


· · · · · · ·A.··We call it a reference flow, but we consider17·


· · · ·that we need to protect that water, kind of as if it18·


· · · ·were a minimum flow, because with the obligation to19·


· · · ·shepherd the Bureau's water down and out of the state.20·


· · · ·I'm not sure if there is a formal agreement for that.21·


· · · · · · ·Q.··So if you were characterizing the reference22·


· · · ·flow, it is a flow rate that includes the minimum stream23·


· · · ·flows, as I understand.24·


· · · · · · ·A.··Correct.25·
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· · · · · · ·Q.··At Murphy.··Plus, some additional flow on top·1·


· · · ·of it that is being released either as storage or other·2·


· · · ·water that is supposed to move through the system that·3·


· · · ·can't be counted as part of the minimum; right?·4·


· · · · · · ·A.··Correct.·5·


· · · · · · ·Q.··And so even though the flows at Murphy are·6·


· · · ·higher than the minimums, that additional flow can't·7·


· · · ·count toward the minimum, is my understanding.·8·


· · · · · · ·A.··There is a little bit of -- I guess if we were·9·


· · · ·to fall below the reference line, we might not be10·


· · · ·violating the Swan Falls agreement, the 3900, but we11·


· · · ·would be, I guess, violating our obligation to the12·


· · · ·Bureau.13·


· · · · · · ·Q.··This water that you are talking about, it's in14·


· · · ·addition to the minimum flow, it's intended to flow15·


· · · ·downstream past the Murphy Gage for what purpose?16·


· · · · · · ·A.··For both the minimum and the flow augmentation17·


· · · ·purposes.18·


· · · · · · ·Q.··Okay.··And can you tell me why it is that19·


· · · ·you've been monitoring these flows?20·


· · · · · · ·A.··Because we've had numerous drought years and21·


· · · ·we've come pretty close to that reference line or the22·


· · · ·minimum flow line.··So I mainly closely monitor them23·


· · · ·this time of year in the drought years, not this year,24·


· · · ·but other years this time of year typically the flows25·
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· · · ·dip down in the early summer, and that is our main·1·


· · · ·period of concern.·2·


· · · · · · ·Q.··Are you aware of any times when the Department·3·


· · · ·has been concerned about flows below the minimum or very·4·


· · · ·near the minimum?·5·


· · · · · · ·A.··I think··-- in this memo I only said on·6·


· · · ·December 14th, 1987 that the flows actually dropped·7·


· · · ·below the minimum.··But in 2005 and in -- I know in·8·


· · · ·2005, 2007 we came very close to that reference line, so·9·


· · · ·the minimum plus the flow augmentation.··And then in10·


· · · ·2007, I believe, we actually sent out letters warning11·


· · · ·people that we are really close to that reference line12·


· · · ·or that there is the potential to shut off, I believe,13·


· · · ·groundwater users.14·


· · · · · · ·Q.··And so this may be a difficult question, but15·


· · · ·you can answer it or not, depending on how comfortable16·


· · · ·you are.··But if the flows at Murphy Gage or the17·


· · · ·reference flow dropped below the minimums, then what18·


· · · ·would you anticipate the Department might do?19·


· · · · · · · · ·MR. KUGLER:··Object to the question; form and20·


· · · ·speculation.21·


· · · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··Okay.··Do you22·


· · · ·have any acquaintance with what the Department has done23·


· · · ·in the past?24·


· · · · · · ·A.··I just have the acquaintance with the25·
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· · · ·reference -- or the warning letter that was sent out.·1·


· · · · · · ·Q.··And what did it warn?·2·


· · · · · · · · ·MR. KUGLER:··Objection about the best·3·


· · · ·evidence.·4·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I'll overrule·5·


· · · ·that because she's acquainted with the letter, she can·6·


· · · ·always talk about what --·7·


· · · · · · · · ·THE WITNESS:··It was just a warning to·8·


· · · ·potentially shut people off if the flows continued to be·9·


· · · ·below the reference line.10·


· · · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··And this would11·


· · · ·be users from what sources of water?12·


· · · · · · ·A.··The groundwater users and junior priority to13·


· · · ·the minimum flow.14·


· · · · · · ·Q.··And this would be within the trust water area?15·


· · · · · · ·A.··I believe so, yes.16·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Mr. Kugler, I don't17·


· · · ·have any more questions.··Do you have questions for Ms.18·


· · · ·Cresto?19·


· · · · · · · · ·MR. KUGLER:··I just want to thank her a lot20·


· · · ·for enjoying the weather this year.··It's wonderful when21·


· · · ·you see that.··But I do have one simple question for you22·


· · · ·with respect to that.23·


· ·24·


· ·25·







Audio Transcription - Status Conference   6/14/2011


Page 11 (Pages 38-41)


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611


Page 38


· · · ·///·1·


· · · · · · · · · · · · · · ··EXAMINATION·2·


· · · ·QUESTIONS BY MR. KUGLER:·3·


· · · · · · ·Q.··You are talking about the shut-off warnings,·4·


· · · ·which of course is in the overall water case decision·5·


· · · ·type of thing as far as priority is concerned.··But are·6·


· · · ·you familiar with my filing permit in this proceeding?·7·


· · · · · · ·A.··Yeah.·8·


· · · · · · ·Q.··So I would have considerable priority over·9·


· · · ·quite a number of those permit holders, would I not, if10·


· · · ·I get to drill a well?11·


· · · · · · ·A.··I'm not really sure how that plays in -- I was12·


· · · ·not involved in developing the list of the warning13·


· · · ·letters and how they go through the priorities.··I just14·


· · · ·know they send out a general list.15·


· · · · · · ·Q.··So your comments in general strictly relate to16·


· · · ·that one little portion of this, referring to that17·


· · · ·aspect of it.18·


· · · · · · ·A.··Yes.19·


· · · · · · · · ·MR. KUGLER:··Thank you.··That's all.20·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··John, I would be21·


· · · ·happy to recall Shelley Keen.22·


· · · · · · · · ·MR. KUGLER:··No, that's okay.23·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··He would probably24·


· · · ·know some of that.25·
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· · · · · · · · ·MR. KUGLER:··That's all right.·1·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, Ms.·2·


· · · ·Cresto.·3·


· · · · · · · · ·Now, John, the last witness is Allen Wylie,·4·


· · · ·and I'll just have Allen come up and swear him in.··And·5·


· · · ·I want to tell you, to just give you a preview of why·6·


· · · ·Allen is testifying.·7·


· · · · · · · · · · · · · · ·ALLEN WYLIE,·8·


· · · ·first duly sworn to tell the truth relating to said·9·


· · · ·cause, testified as follows:10·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you.··Please11·


· · · ·be seated.12·


· · · · · · · · ·The reason that I asked Allen to participate13·


· · · ·and prepare a portion for this memo was because as a14·


· · · ·result of where your point of diversion is located, it15·


· · · ·has impacts, the diversion of that groundwater, both to16·


· · · ·the trust water and the nontrust water areas, based on17·


· · · ·modeling that the Department has done.18·


· · · · · · · · ·And so I want Allan to testify about it and19·


· · · ·put it in the record because there is a question, and I20·


· · · ·think this may cut in your favor more than against you.21·


· · · ·I'm serious.22·


· · · · · · · · ·MR. KUGLER:··I understand.··I appreciate that.23·


· · · ·And after the hearing aspect I would like to visit a24·


· · · ·little bit with a couple of the individuals if possible.25·
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· · · · · · · · ·HEARING OFFICER SPACKMAN:··I think that is·1·


· · · ·great.··But what we have is we have a trust water area·2·


· · · ·that is very fixed in both rule and law and in --·3·


· · · · · · · · ·MR. KUGLER:··I'm aware of that.·4·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··We have a lot of·5·


· · · ·law that doesn't necessarily support that very strict·6·


· · · ·stringent definition.·7·


· · · · · · · · ·MR. KUGLER:··Yes.·8·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And so it's a·9·


· · · ·dichotomy somewhat to me as the director and as hearing10·


· · · ·officer about what to do with it.··And like I say, it11·


· · · ·may cut -- in fact, I think it does, his testimony12·


· · · ·probably will cut more into your favor than against it.13·


· · · · · · · · ·MR. KUGLER:··I could see that possibility.14·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··But I want to have15·


· · · ·it there, because if I don't then we don't have a16·


· · · ·complete record.17·


· · · · · · · · ·MR. KUGLER:··I appreciate that aspect of it18·


· · · ·too.19·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.20·


· · · · · · · · ·MR. KUGLER:··I'm just looking at the other21·


· · · ·wheel.22·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah.··Okay.··So23·


· · · ·let's just go through it here.24·


· ·25·
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· · · ·///·1·


· · · · · · · · · · · · · · ··EXAMINATION·2·


· · · ·QUESTIONS BY HEARING OFFICER SPACKMAN:·3·


· · · · · · ·Q.··Mr. Wylie, will you state your full name·4·


· · · ·please for the record.·5·


· · · · · · ·A.··Allan Wylie.·6·


· · · · · · ·Q.··And will you explain what you do in your work·7·


· · · ·here for the Department.·8·


· · · · · · ·A.··I do groundwater modeling.··I've done a·9·


· · · ·groundwater model for the Eastern Snake Plain Aquifer,10·


· · · ·and for the Spokane RAFN model.11·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Do you want me to12·


· · · ·go through and establish him as an expert witness?13·


· · · · · · · · ·MR. KUGLER:··Not at all.··I would love to talk14·


· · · ·to him about Spokane RAFN.15·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I can tell16·


· · · ·you that he's appeared at various hearings, contest case17·


· · · ·hearings for the Department.18·


· · · · · · · · ·MR. KUGLER:··I know the name.19·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··So I'll dispense20·


· · · ·with it.21·


· · · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··But, Mr. Wylie,22·


· · · ·are you acquainted with the report that is in front of23·


· · · ·you titled "IDWR Staff Memorandum"?24·


· · · · · · ·A.··I am.25·
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· · · · · · ·Q.··And you prepared a portion of the memorandum?·1·


· · · · · · ·A.··I did.·2·


· · · · · · ·Q.··And can you explain what you prepared for the·3·


· · · ·memorandum?·4·


· · · · · · ·A.··I was asked to do a modeling analysis of Mr.·5·


· · · ·Kugler's permit, and I went through and found the number·6·


· · · ·of acres that he was requesting to irrigate.·7·


· · · · · · · · ·I selected -- from the permits I found the·8·


· · · ·location he was intending to put his well.··Then I took·9·


· · · ·the average crop consumptive use and I subtracted off10·


· · · ·average precipitation and applied that result to his11·


· · · ·acres, and then put that stress on the aquifer at his12·


· · · ·well and ran a modeling analysis and using the model13·


· · · ·determined where his impacts would be realized along the14·


· · · ·Snake River.15·


· · · · · · ·Q.··Can you back up a little bit and explain what16·


· · · ·the model is and what it's intended to try to simulate?17·


· · · · · · ·A.··The model, we divided up the aquifer into one18·


· · · ·mile by one mile grids and each grid has different19·


· · · ·stresses and different physical properties.··And these20·


· · · ·different stresses and different physical properties21·


· · · ·allow the model to steer the impacts in what we hope is22·


· · · ·something approaching the way the real world situation23·


· · · ·is.24·


· · · · · · · · ·And the intent of that is that this results in25·
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· · · ·a better tool for administering water than just having a·1·


· · · ·bunch of experts at a hearing argue about where the·2·


· · · ·impacts might be realized.·3·


· · · · · · · · ·And the model was constructed by many experts,·4·


· · · ·representatives from Idaho Power, the Bureau, other·5·


· · · ·people sent experts, some people participate on their·6·


· · · ·own.··And the intent of that is to give everybody common·7·


· · · ·ground for this tool to use to see how the impacts are·8·


· · · ·distributed along the Snake River.·9·


· · · · · · ·Q.··Somebody inputting the information that you10·


· · · ·explained earlier into the model, and will you go back11·


· · · ·and explain what those inputs would then simulate using12·


· · · ·the model with respect to Mr. Kugler's application -- or13·


· · · ·his permit?··I'm sorry.14·


· · · · · · ·A.··I came up with just under 540 acre feet per15·


· · · ·year would be consumptively used if Mr. Kugler's permit16·


· · · ·were fully developed.··Is that what you are asking?17·


· · · · · · ·Q.··And then that would be how much water would be18·


· · · ·consumptively used.··But then what are the simulated19·


· · · ·impacts on the Snake River and reaches above and below20·


· · · ·Milner?··Because I think the report probably shows that21·


· · · ·information.22·


· · · · · · ·A.··Do you want all 11 reaches or just -- I've got23·


· · · ·490.5 above Milner.··So based on Mr. Keen's that would24·


· · · ·be in the nontrust.··And then 49 acre feet per year25·
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· · · ·would be below Milner, and that, as I understand from·1·


· · · ·Mr. Keen, would be in the trusts.·2·


· · · · · · ·Q.··And you referred to various reaches.··I don't·3·


· · · ·want to delve too far into this subject because I'm not·4·


· · · ·sure how relevant it is.··But the model apparently·5·


· · · ·simulates through the pumping depletions to various·6·


· · · ·identified reaches of the Snake River.·7·


· · · · · · ·A.··There is a total of 11 reaches.··Do you want·8·


· · · ·me to go through all of them or --·9·


· · · · · · ·Q.··No, just to sort of generally explain, there10·


· · · ·are some reaches above, some below.11·


· · · · · · ·A.··There are five reaches above Milner and six12·


· · · ·reaches below Milner.··So that is just areas where the13·


· · · ·model is totaling up the impact from whatever stress is14·


· · · ·being applied to the model.15·


· · · · · · ·Q.··And the impacts or the simulated impacts that16·


· · · ·you are explaining would occur within what time frame if17·


· · · ·Mr. Kugler's pumping?18·


· · · · · · ·A.··This would be steady state, so that is a long19·


· · · ·time after full build out.··I did do transient graphs,20·


· · · ·which simulate how long it would take to realize that,21·


· · · ·and I went out 100 years.22·


· · · · · · · · ·And in most cases, particularly below Milner,23·


· · · ·it takes quite a few years before -- some of them you24·


· · · ·never even get a 10th of a cfs impact.··I think if I25·
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· · · ·look back here to the full build out, it doesn't get to·1·


· · · ·half of a -- it doesn't get to a 1/10th of a cfs.··It's·2·


· · · ·less than five years before it gets to -- before it gets·3·


· · · ·up to a 100th of a cfs.·4·


· · · · · · ·Q.··Is there more information that you would like·5·


· · · ·to add or discuss regarding the simulations and the·6·


· · · ·model itself?·7·


· · · · · · ·A.··No, I can't think of anything.·8·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thank you.·9·


· · · · · · · · ·Mr. Kugler, again, the reason for the10·


· · · ·presentation was to lend to the record the expertise11·


· · · ·that the Department --12·


· · · · · · · · ·MR. KUGLER:··I understand that aspect of it13·


· · · ·from that standpoint.··I was looking at other things.··I14·


· · · ·have no questions for him.··Thank you.15·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thank you,16·


· · · ·Mr. Wylie.17·


· · · · · · · · ·That is all the information that we had18·


· · · ·prepared in support of the staff memorandum, John, and19·


· · · ·you are welcome to present whatever additional evidence20·


· · · ·you want to regarding --21·


· · · · · · · · ·MR. KUGLER:· ·Let me just briefly state, and22·


· · · ·I'll leave that for your standpoint, because I don't23·


· · · ·think that you have given any thought to or looked at24·


· · · ·the impact.··My recollection -- and I'm getting old, I25·
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· · · ·don't remember a lot anymore.··But there was a statute·1·


· · · ·before a lot of these rules and regulations came in·2·


· · · ·enacted by the legislature, and I think it's 42-223, if·3·


· · · ·I remember right.··And you didn't address that in your·4·


· · · ·order, and I would like that addressed at this time if·5·


· · · ·you believe it has any impact as far as the decision is·6·


· · · ·concerned.·7·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··What do you believe·8·


· · · ·the statute says?·9·


· · · · · · · · ·MR. KUGLER:··I think that is the one that10·


· · · ·protected my rights as if I had gone in and had a well11·


· · · ·permit issued to me originally in 1984, and protects it12·


· · · ·just as existed as it was first issued between '84 and13·


· · · ·'85, '89 for that matter, a five-year period.14·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··I don't15·


· · · ·recall that.16·


· · · · · · · · ·MR. KUGLER:··That has to do -- because this17·


· · · ·statute was enacted prior to the moratorium statute, and18·


· · · ·I think that is a legal issue, may or may not be19·


· · · ·involved eventually.··As I said, I want to chat briefly20·


· · · ·with these gentlemen here and talk about something else,21·


· · · ·part of it.22·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Is the statute23·


· · · ·identified in any of your briefing?24·


· · · · · · · · ·MR. KUGLER:··I doubt it because -- not to my25·
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· · · ·recollection.··I think I argued it orally at that last·1·


· · · ·reconsideration hearing.·2·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I would appreciate·3·


· · · ·a direct reference, because what you are talking·4·


· · · ·about --·5·


· · · · · · · · ·MR. KUGLER:··I'll get it to you in writing.·6·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Additional·7·


· · · ·arguments or evidence you wish to present, Mr. Kugler?·8·


· · · · · · · · ·MR. KUGLER:··No, no, nothing further, no.·9·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I know, John, that10·


· · · ·you are concerned, again, about the second portion of11·


· · · ·what we talked about and that is that -- and you12·


· · · ·presented evidence at the first hearing regarding what13·


· · · ·you felt was a significant expenditure of money on your14·


· · · ·part for development.15·


· · · · · · · · ·MR. KUGLER:··Right.16·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··And I certainly17·


· · · ·want to look at that as well, but I know that18·


· · · ·information is in the file and was presented at the19·


· · · ·initial hearing.··And so certainly if you want to20·


· · · ·expound or expand on that particular issue --21·


· · · · · · · · ·MR. KUGLER:··No, no, I blubbered too much at22·


· · · ·that time.23·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Well, I hope24·


· · · ·you recognize at least in the presentation of the25·
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· · · ·evidence that is in the record, part of my reason for·1·


· · · ·going through the more formal presentation was to set·2·


· · · ·the stage for what I think is an important issue and·3·


· · · ·some degree it is a test case for me and --·4·


· · · · · · · · ·MR. KUGLER:··Well, there is no question that·5·


· · · ·this is a unique proceeding, but the advantage of it is·6·


· · · ·you'll never have another one.·7·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Maybe.·8·


· · · · · · · · ·MR. KUGLER:··From what I know about other·9·


· · · ·pending (inaudible), I don't anticipate one of this10·


· · · ·particular nature.··Mine is unique.··Because some of the11·


· · · ·controversies that are out there have been pending for a12·


· · · ·long time, even before.··And secondly, those newer ones13·


· · · ·that are developing by those three or four other people14·


· · · ·who attempt to prolong are not in the same position as15·


· · · ·mine by a long ways because of how late they filed to16·


· · · ·begin with.17·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I think you are18·


· · · ·right in that smaller context, but in the larger view we19·


· · · ·have, and this is part of the reason all of this came20·


· · · ·in, we have many, many water rights right now --21·


· · · · · · · · ·MR. KUGLER:··From what I see now, what your22·


· · · ·future applications are, you are right.··I go back to23·


· · · ·1962 when I argued for the three Idaho Power licenses24·


· · · ·before the National Park Association.··And I argued the25·


Page 49


· · · ·State's position as far as granting the licenses at that·1·


· · · ·point in time, so I know a little bit about downstream·2·


· · · ·flow.·3·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Who were you·4·


· · · ·representing then?·5·


· · · · · · · · ·MR. KUGLER:··The State of Idaho.·6·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Were you working·7·


· · · ·for the Attorney General?·8·


· · · · · · · · ·MR. KUGLER:··As a special appointment, yep,·9·


· · · ·because I worked for the Commission.10·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··That is very11·


· · · ·interesting.12·


· · · · · · · · ·MR. KUGLER:··A long time ago, almost 50 years.13·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I know that.··But14·


· · · ·my concern in this is we have many, many water rights15·


· · · ·that have term limits expiring.16·


· · · · · · · · ·MR. KUGLER:··Yes.··Well, I see where that17·


· · · ·comes into a different -- a little bit different play18·


· · · ·than mine, but you might get some guidance if I go19·


· · · ·forward, yes.20·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah, because many21·


· · · ·of those people, if we approve your water right or we22·


· · · ·approve it with some limited mitigation requirement,23·


· · · ·many of them might come in and hire somebody to apply24·


· · · ·the model to it and say:··My impact down below isn't all25·
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· · · ·to trust water.··It's not all depletion to Milner.·1·


· · · · · · · · ·MR. KUGLER:··I don't think that is open on any·2·


· · · ·of those that I'm aware of anyway.·3·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··It's not right now,·4·


· · · ·but we have many of them that we will be going through a·5·


· · · ·review, and we may be requiring of them something to·6·


· · · ·ensure that the minimum flows at Murphy are maintained,·7·


· · · ·that Liz talked about, because we were down some years·8·


· · · ·bumping against it.·9·


· · · · · · · · ·So those are the kinds of issues that we are10·


· · · ·looking at, and consequently in some respects what you11·


· · · ·are presenting is a test case for the Department and12·


· · · ·maybe for --13·


· · · · · · · · ·MR. KUGLER:··I don't want to make it a test, I14·


· · · ·would rather resolve it without that aspect of it.··That15·


· · · ·is why I wanted to have a hearing a couple years ago, as16·


· · · ·my CRP was expiring in 2009.17·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Well, we knew it18·


· · · ·was on the rise even then, that is part of the reason19·


· · · ·for the delay.20·


· · · · · · · · ·Okay.··If we don't have anything further,21·


· · · ·thank you and we'll close the record.··And you are22·


· · · ·welcome to talk to them.23·


· · · · · · · · ·MR. KUGLER:··Yeah, I just want to chat a24·


· · · ·little bit about a change of point of diversion, as a25·
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· · · ·matter of fact.·1·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··So you can stop the·2·


· · · ·tape.·3·


· · · · · · · · ·(Off the record.)·4·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I've reopened the·5·


· · · ·record -- are we recording, Matt?·6·


· · · · · · · · ·MR. MATT WEAVER:··Yes.·7·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··I've reopened the·8·


· · · ·record just to clarify the representation here today.·9·


· · · · · · · · ·Mr. Kugler, will you please state for the10·


· · · ·record your intention regarding your own representation11·


· · · ·here as contested.12·


· · · · · · · · ·MR. KUGLER:··I have from the beginning been13·


· · · ·appearing pro se, and as far as this proceeding is14·


· · · ·concerned have done so.··I have not authorized anyone to15·


· · · ·make any filings with the Department for me.16·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··And Jerry17·


· · · ·Rigby is --18·


· · · · · · · · ·MR. KUGLER:··And Jerry Rigby specifically.19·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Is not counsel of20·


· · · ·record.21·


· · · · · · · · ·MR. KUGLER:··Is not counsel of record.22·


· · · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··All right.23·


· · · ·Thank you very much for clarifying.··And we'll go off24·


· · · ·the record again.· ·(Hearing Concluded.)25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··January 2008, so·1·


· · ·it's been a while.··Anyway, John requested a·2·


· · ·reconsideration, and after review of (inaudible) grounds·3·


· · ·that were set forth, the Department and the director·4·


· · ·granted the petition.··And I'm looking at the order·5·


· · ·granting the augmentation hearing.·6·


· · · · · · · ·And, John, you received a copy of the staff·7·


· · ·memorandum?·8·


· · · · · · · ·MR. KUGLER:··I did see that, and I don't·9·


· · ·understand it, frankly.··In fact, that was not involved10·


· · ·in my record.··It was on the appeal for review by11·


· · ·(inaudible).12·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I understand, but13·


· · ·in what was in the order granting the augmentation14·


· · ·hearing it says, "Based on this review the director15·


· · ·finds that there was no presentation or opportunity for16·


· · ·presentation of hearing of evidence regarding the effect17·


· · ·of injury or senior priority water rights that might be18·


· · ·caused by the development of the beneficial use proposed19·


· · ·by Cooper."20·


· · · · · · · ·MR. KUGLER:··I understand that.··But, however,21·


· · ·part of the record there was evidence prior and a prior22·


· · ·existing order with respect to it.··And all I.23·


· · ·Asked for was to review the record.··That is what I24·


· · ·asked for was a hearing on review by the appeal to the25·
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· · ·director.·1·


· · · · · · · ·And if you recall in September when I hadn't·2·


· · ·received anything, the director was there and you said:·3·


· · ·I know why you are here.··I was with my son there.··And·4·


· · ·when I walked into your room you said:··Oh, I know why·5·


· · ·you are here.··Somehow this got misplaced and you pulled·6·


· · ·the order, I believe, my request for the review out and·7·


· · ·said:··Oh, this is why you are here.·8·


· · · · · · · ·And then subsequently there we were going to·9·


· · ·set a hearing and last fall you were going to set a10·


· · ·hearing.··In September said, if I had special date, let11·


· · ·it go.··It wasn't set.··And the next thing I know --12·


· · ·because you said you would go ahead and set it13·


· · ·immediately in September or October, it wasn't done14·


· · ·because I didn't have a special date, as far as just15·


· · ·coming down whenever you could, and that didn't happen.16·


· · · · · · · ·The next thing I know I get this directive and17·


· · ·a hearing date for this hearing today.··And I think,18·


· · ·frankly, was prompted by someone who had no business19·


· · ·chatting with you about this proceeding.20·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I want to21·


· · ·tell you that --22·


· · · · · · · ·MR. KUGLER:· ·Because he sent me a bill with a23·


· · ·charge for communicating with you, personally, Mr. Jerry24·


· · ·Rigby.25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I've not·1·


· · ·conversed with Jerry Rigby directly about this matter at·2·


· · ·all.·3·


· · · · · · · ·MR. KUGLER:· ·Well I'm glad to hear that.··I·4·


· · ·don't know what he did, but it seems to me like it was a·5·


· · ·20 or 30 minute phone call he billed me for, and I·6·


· · ·didn't even hire him.··I made inquiries to whether I·7·


· · ·should or shouldn't, and I never got a response from him·8·


· · ·ever.·9·


· · · · · · · ·So I've been getting no responses constantly10·


· · ·for three years when I've been after it trying to get11·


· · ·the right to go ahead and proceed with my water,12·


· · ·drilling a well.13·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Let me go back and14·


· · ·let's look at what was filed, John.··This is, at least15·


· · ·what I have, this is titled "Exception to Memorandum."16·


· · ·Is that the document that you are referring to as to17·


· · ·your request?18·


· · · · · · · ·MR. KUGLER:··Correct.19·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Then you list a20·


· · ·number of exceptions?21·


· · · · · · · ·MR. KUGLER:··Correct.22·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And by the way,23·


· · ·this was deemed to be a request for reconsideration, a24·


· · ·petition for reconsideration?25·
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· · · · · · · ·MR. KUGLER:· ·I filed a request for review·1·


· · ·with the director, and that is what you've even spoken·2·


· · ·of as being when you didn't get it set --·3·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I'm sorry.·4·


· · · · · · · ·MR. KUGLER:· ·-- when you didn't get it set·5·


· · ·before he retired and quit coming in.·6·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah, the petition·7·


· · ·for reconsideration was denied.··Then you filed the·8·


· · ·exception.·9·


· · · · · · · ·MR. KUGLER:··That's correct.10·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And this is the11·


· · ·request.··"The applicant respectfully asks that the12·


· · ·director grant reconsideration of the hearing officer's13·


· · ·order and provide applicant with the opportunity to14·


· · ·submit such other evidence as might be requested or15·


· · ·considered, and upon conclusion of the same grant to16·


· · ·applicant the right to proceed with the development of17·


· · ·the farmland subject to the priority rights and all18·


· · ·senior water right holders that may be affected, if19·


· · ·any."20·


· · · · · · · ·So as I read that request, it says "provide21·


· · ·the applicant with the opportunity to submit such other22·


· · ·evidence as might be requested or considered and upon23·


· · ·conclusion of the same grant."··So based on the24·


· · ·exceptions that you filed, John, and --25·
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· · · · · · · ·MR. KUGLER:··I understand that.·1·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And so --·2·


· · · · · · · ·MR. KUGLER:··My point being is, that after·3·


· · ·thinking and reviewing it, I'm not planning on·4·


· · ·presenting any evidence today.··I want to just resubmit·5·


· · ·my thoughts as to what has been missed by you when you·6·


· · ·were a hearing officer and now sitting as a director.·7·


· · · · · · · ·HEARING OFFICER SPACKMAN:··But what I intend·8·


· · ·to do, honestly, is to have each of these people who·9·


· · ·participated in the preparation of this document, they10·


· · ·are here today --11·


· · · · · · · ·MR. KUGLER:· ·Well, I object as far as the12·


· · ·record is concerned to any presentation of evidence13·


· · ·other than after I submit some, and I'm not submitting14·


· · ·any, and I think the rule provides that.··They let you15·


· · ·do it by way of a rebuttal type of thing, because this16·


· · ·was from my review of the record, and that is not the17·


· · ·record.18·


· · · · · · · ·HEARING OFFICER SPACKMAN:··But we are not19·


· · ·recording yet.··Are we?20·


· · · · · · · ·MR. MATT WEAVER:··I was recording.21·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··That's fine.22·


· · ·It's an informal discussion.··That's fine.··I'm happy to23·


· · ·have it on the record.24·


· · · · · · · ·For the record, John, based on the order that25·


208-345-9611 M & M COURT REPORTING SERVICE, INC. 800-234-9611







Audio Transcription - Status Conference   6/14/2011


Page 8


· · ·was issued, it's my opinion that the record was·1·


· · ·deficient in this particular area and that you should·2·


· · ·have the opportunity to present evidence and that the·3·


· · ·Department as well should have the opportunity to put on·4·


· · ·evidence regarding those particular issues.··And I won't·5·


· · ·create a further deficiency by not having the evidence·6·


· · ·in the record.·7·


· · · · · · · ·So from my perspective this hearing today is·8·


· · ·for the purpose of bringing this document into the·9·


· · ·record, as well as supporting information regarding this10·


· · ·information, so that all of that is in the record.··And11·


· · ·then if you want to appeal the matter, you can appeal12·


· · ·it -- and the information, a reviewing court would have13·


· · ·the necessary information.14·


· · · · · · · ·Otherwise, in my opinion, I'm set up for a15·


· · ·remand to go through the same process down the road if,16·


· · ·in fact, you don't agree with decision.17·


· · · · · · · ·MR. KUGLER:··Well, I understand where you are18·


· · ·coming from in that particular position, I do.··As I19·


· · ·say, my objection is also a formality as far as the20·


· · ·record is concerned, because we had a hearing, and that21·


· · ·is the record which I had taken forward.··Yes, I was22·


· · ·granted a chance to present additional evidence, but23·


· · ·that didn't extend to the State, that was from my24·


· · ·standpoint.25·
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· · · · · · · ·Had I presented some, yes, you could have·1·


· · ·offered some.··That is the argument that I will present·2·


· · ·on that particular position.··I don't even understand·3·


· · ·what that is about.··I can't read it.··I don't know it.·4·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, and I guess·5·


· · ·my intention this morning, John, is to put each of these·6·


· · ·witnesses on and just very generally ask them some·7·


· · ·questions to explain what is in the documents so you·8·


· · ·understand what is here.·9·


· · · · · · · ·MR. KUGLER:··Well, I appreciate that part, but10·


· · ·I don't want to waive my right of objection accordingly.11·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··And I agree,12·


· · ·you certainly have the right to object, but I want this13·


· · ·to be a full and complete record at this point.··And14·


· · ·that is why I've asked staff to prepare the memorandum15·


· · ·and that is why I've asked that you be here today.··And16·


· · ·you are entitled to ask them after they present their17·


· · ·testimony -- it will be more narrative, than anything --18·


· · ·to ask them questions about the information that is19·


· · ·contained here in on cross-examination.20·


· · · · · · · ·MR. KUGLER:··All right.21·


· · · · · · · ·HEARING OFFICER SPACKMAN:··All right.··With22·


· · ·that introduction, and maybe we ought to introduce23·


· · ·everybody here again.24·


· · · · · · · ·My name is Gary Spackman, I'm the hearing25·
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· · ·officer and the interim director of the Department.·1·


· · ·This is Matt Weaver to my right, he will be recording·2·


· · ·the testimony today.··And Mr. Kugler is here, John·3·


· · ·Kugler, we've been conversing.··And also here today is·4·


· · ·Shelley Keen, Allan Wylie, Liz Cresto, and Craig Saxton.·5·


· · · · · · · ·And the record has already captured the·6·


· · ·discussion about the proceedings today.··I won't need to·7·


· · ·repeat them.··Today is the time and place that was set·8·


· · ·for this augmentation hearing.·9·


· · · · · · · ·Do we have any other matters to discuss before10·


· · ·we go on the record?11·


· · · · · · · ·MR. KUGLER:··I just want one question with12·


· · ·you, sir.13·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Yes.14·


· · · · · · · ·MR. KUGLER:··That is, this ground was in CRP15·


· · ·when this water right in 1990 was granted, and that I16·


· · ·think is a part of the Department record.··But there was17·


· · ·a CRP contract along the land; am I correct?18·


· · · · · · · ·HEARING OFFICER SPACKMAN:··That is my19·


· · ·recollection.20·


· · · · · · · ·MR. KUGLER:··That is my recollection.21·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Let me just --22·


· · · · · · · ·MR. KUGLER:··Because I was going to bring the23·


· · ·CRP contract itself physically, but I believe I24·


· · ·testified to that during the prior hearing.25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··That is what I·1·


· · ·recall.··And, John, let me give you an opportunity,·2·


· · ·first of all, to make an opening statement, you might·3·


· · ·want to do that here.··And then I would like -- well, I·4·


· · ·will call the witnesses that participated in the·5·


· · ·preparation of these documents, because I don't think·6·


· · ·it's appropriate that I take this into the record·7·


· · ·without you having the opportunity to have them here and·8·


· · ·examine them.·9·


· · · · · · · ·MR. KUGLER:··Well, okay, I understand.10·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And then following11·


· · ·their testimony then you'll have an opportunity to12·


· · ·present whatever you want to present.··And from my13·


· · ·perspective, there won't be any kind of rebuttal from14·


· · ·the Department.··I'm just trying to bring evidence into15·


· · ·the record.16·


· · · · · · · ·So let's start, Mr. Kugler, do you wish to17·


· · ·make an opening statement?18·


· · · · · · · ·MR. KUGLER:··Briefly it is, I would start off19·


· · ·by commenting with respect to that particular document.20·


· · ·I think it's irrelevant to the issue anyway, the21·


· · ·petition involved here.··So in addition to procedural22·


· · ·objection, I think it's irrelevant on its face.23·


· · · · · · · ·The question being here is whether or not I24·


· · ·was entitled to drill a well as a result of having a25·
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· · ·permit issued to me.··And it is my position that it is,·1·


· · ·and I think from that particular standpoint, the record·2·


· · ·did evaluate that I should have been granted a right --·3·


· · ·a well right to drill a well and have a well driller·4·


· · ·apply for a drilling permit on this particular ground.·5·


· · · · · · · ·And also that not only is it relevant, even if·6·


· · ·it were relevant to this particular proceeding, the·7·


· · ·mitigating factors which do, in fact, exist within here·8·


· · ·as to how much money I had expended and how much time·9·


· · ·and effort I had spent trying to get that well done10·


· · ·before we even tried to put it into CRP.··And I had a --11·


· · ·I think the record shows that I had a major investment12·


· · ·in equipment that a well driller asked me to acquire and13·


· · ·then he stole it and sold it, that type of thing, all of14·


· · ·which are factors there.··And I think those overcome any15·


· · ·other difficulties and that I should have the right to16·


· · ·have the well that came as a part of the issuance of the17·


· · ·permit.18·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, those19·


· · ·certainly are issues that need to be addressed.20·


· · · · · · · ·MR. KUGLER:··Yeah.21·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And I don't want to22·


· · ·discount those issues.23·


· · · · · · · ·MR. KUGLER:··Yeah.24·


· · · · · · · ·HEARING OFFICER SPACKMAN:··The other issues in25·
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· · ·my opinion that relate to this are:··What is the·1·


· · ·relationship of your permit with other permits that·2·


· · ·either may have been allowed to develop or may have been·3·


· · ·held for whatever reason?··What are the policies of the·4·


· · ·Department?··What is the law?··And then what are the·5·


· · ·impacts?·6·


· · · · · · · ·MR. KUGLER:··Well, I understand that, yeah.·7·


· · · · · · · ·HEARING OFFICER SPACKMAN:··So those are·8·


· · ·important issues as well.··And I know you feel they are·9·


· · ·irrelevant, but to develop a full and complete record, I10·


· · ·want to have all of that information in place.11·


· · · · · · · ·MR. KUGLER:··Well, the only rebuttal or12·


· · ·additional statement I would make in that regard is:··My13·


· · ·position would be is that the record already had a14·


· · ·finding in that regard of record.15·


· · · · · · · ·HEARING OFFICER SPACKMAN:··There certainly was16·


· · ·a finding that there wasn't supporting evidence in the17·


· · ·record, and that's part of the reason why this order18·


· · ·granting the augmentation hearing was issued.19·


· · · · · · · ·With that opening statement, I will call20·


· · ·Shelley Keen.··If you'll step forward, Mr. Keen.··Take a21·


· · ·seat at the microphone and raise your right hand.22·


· · · · · · · · · · · · ··SHELLEY KEEN,23·


· · ·first duly sworn to tell the truth relating to said24·


· · ·cause, testified as follows:25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, please·1·


· · ·be seated.·2·


··3·


· · · · · · · · · · · · · · ·EXAMINATION·4·


· · ·QUESTIONS BY HEARING OFFICER SPACKMAN:·5·


· · · · · ·Q.··Mr. Keen, I'll hand you a copy of what is·6·


· · ·identified as IDWR Staff Memorandum in the Matter of·7·


· · ·Permit No. 35-8359 in the name of John B. Kugler and·8·


· · ·Diane K. Kugler.·9·


· · · · · ·A.··Thank you.10·


· · · · · ·Q.··Are you aware or acquainted with this11·


· · ·document?12·


· · · · · ·A.··I am.13·


· · · · · ·Q.··And it is contained in the files of the14·


· · ·Department of Water Resources and in particular in the15·


· · ·File 35-08359.··And you are aware that the director16·


· · ·requested preparation of a staff memorandum?17·


· · · · · ·A.··Yes.18·


· · · · · ·Q.··And can you explain your participation in the19·


· · ·preparation of this memorandum?20·


· · · · · ·A.··Yes.··I was asked to prepare a list of water21·


· · ·rights that have been issued in the trust water area and22·


· · ·which contain a condition of approval limiting them to a23·


· · ·specific term of years.··And I did that and produced24·


· · ·approximately a 15-page list of about 680 water right25·
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· · ·approvals containing those conditions from that trust·1·


· · ·water area.·2·


· · · · · ·Q.··Can you explain your acquaintance with trust·3·


· · ·water, and if you could identify trust water and what it·4·


· · ·is and where it came from.··I just want you to narrate·5·


· · ·this information as best you can.··I don't want to·6·


· · ·necessarily engage in a very rigid examination process.·7·


· · · · · · · ·And, Mr. Kugler, if you have some objection·8·


· · ·during the testimony, you are welcome to tender it at·9·


· · ·any time.10·


· · · · · · · ·MR. KUGLER:··Well, I have a standing objection11·


· · ·against all of it.··Thank you.12·


· · · · · · · ·HEARING OFFICER SPACKMAN:··So recognized.13·


· · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··Mr. Keen?14·


· · · · · ·A.··Okay.··Thank you.15·


· · · · · · · ·Trust water as defined in the water16·


· · ·appropriation rules for the Department of Water17·


· · ·Resources is that portion of an unsubordinated water18·


· · ·right for generating hydropower that is in excess of a19·


· · ·state-established minimum stream flow.20·


· · · · · · · ·And in Idaho when we speak of trust water, we21·


· · ·are usually thinking of the water in the Snake River or22·


· · ·its tributaries, including groundwater from Milner Dam23·


· · ·where the minimum stream flow is zero, downstream to24·


· · ·Murphy Gage where the minimum stream flows are, if I25·
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· · ·remember correctly, 3900 cfs from April through October,·1·


· · ·and 5600 cfs from November through March.·2·


· · · · · · · ·And the reason for that specific area is that·3·


· · ·on the downstream end near Murphy there is an Idaho·4·


· · ·Power Company dam and facility at Swan Falls where the·5·


· · ·unsubordinated water right was, if I remember correctly,·6·


· · ·about 8400 cfs.·7·


· · · · · · · ·So commencing in 1977 there was a lawsuit and·8·


· · ·several things that occurred, but it resulted in the·9·


· · ·State of Idaho acquiring, in exchange for establishment10·


· · ·of those minimum stream flows, the portion exceeding11·


· · ·those minimums of Idaho Power Company's hydropower right12·


· · ·in trust and the opportunity to reallocate that trust13·


· · ·water for upstream development as long as that upstream14·


· · ·development is in the public interest.15·


· · · · · ·Q.··You referred to trust water being located in a16·


· · ·particular area.··Can you define that geographical area?17·


· · · · · ·A.··Sure.··As I mentioned before, it's the Snake18·


· · ·River and surface water and groundwater tributary to the19·


· · ·Snake River from Murphy, which is in southwestern Idaho,20·


· · ·upstream to Milner Dam in south central Idaho on the21·


· · ·Snake River.··And that area generally encompasses22·


· · ·groundwater across the Eastern Snake River Plain Aquifer23·


· · ·and to some extent in tributary basins like the Wood24·


· · ·River and the Lost River Basin, and then also some area25·
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· · ·on the south side of the Snake River extending across·1·


· · ·the Magic Valley.·2·


· · · · · ·Q.··Are there fixed boundaries that identify where·3·


· · ·groundwater or surface water is considered to be trust·4·


· · ·water?·5·


· · · · · ·A.··Yes.··That boundary is in the Water·6·


· · ·Appropriation Rules, IDAPA 37-0308, if I remember·7·


· · ·correctly, in an appendix in that area is described with·8·


· · ·metes and bounds and a map.·9·


· · · · · ·Q.··Do you have any familiarity with the way in10·


· · ·which the boundary was developed?11·


· · · · · ·A.··I'm not really familiar with exactly how that12·


· · ·was developed at the time.··I suspect there was some13·


· · ·modeling effort, but really I can't testify to extensive14·


· · ·knowledge of that.15·


· · · · · ·Q.··And can you characterize the importance of16·


· · ·trust water area as it relates to the entire Swan Falls17·


· · ·controversy and settlement that occurred statewide in18·


· · ·the '80s?19·


· · · · · ·A.··Yes.··The importance of that was that if the20·


· · ·unsubordinated hydropower right held by Idaho Power at21·


· · ·Swan Falls had to be honored, then there would have had22·


· · ·to be likely a curtailment of water rights throughout23·


· · ·the trust water area in order to meet the 8400 cfs water24·


· · ·right at Swan Falls.25·
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· · · · · · · ·By entering into the agreement the State·1·


· · ·avoided that delivery call and allowed water use to·2·


· · ·continue upstream from Swan Falls and across the Eastern·3·


· · ·Snake Plain Aquifer and also enabled some additional·4·


· · ·development of consumptive water uses with the use of·5·


· · ·that trust water.·6·


· · · · · ·Q.··What was the importance of having a boundary·7·


· · ·in a defined area for that settlement?·8·


· · · · · ·A.··The importance of having a boundary was for·9·


· · ·proper administration.··The boundary attempts to10·


· · ·describe the area in which water is tributary to the11·


· · ·Snake River downstream from Milner Dam as opposed to12·


· · ·upstream from Milner Dam.13·


· · · · · · · ·A water tributary to the Snake River upstream14·


· · ·from the Milner Dam is often referred to as nontrust15·


· · ·water and that area is the nontrust area.16·


· · · · · · · ·But for proper administration there needed to17·


· · ·be some demarkation between the area where water was18·


· · ·going to be considered tributary -- and I'm talking19·


· · ·ground water here -- tributary to the Snake River below20·


· · ·Milner as opposed to upstream.21·


· · · · · ·Q.··Can you explain the background regarding the22·


· · ·water rights that you have listed in the staff23·


· · ·memorandum and the term condition placed on those water24·


· · ·rights?25·
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· · · · · ·A.··Certainly.··As the Department began processing·1·


· · ·applications for new water rights within the trust water·2·


· · ·area toward the end of the 1980s, it was the policy of·3·


· · ·the Department, which continues to this day, to limit·4·


· · ·the permits and licenses issued based on those permits·5·


· · ·to a term of years, typically 20 years, to allow the·6·


· · ·opportunity for the water user to amortize the cost of·7·


· · ·development.·8·


· · · · · ·Q.··Let me just interrupt for a minute.··I'm sorry·9·


· · ·for the interruption.10·


· · · · · · · ·Is this limitation of time, is it purely based11·


· · ·on policy or are there other grounds for the Department12·


· · ·to have placed a term limit of years, do you know?13·


· · · · · ·A.··I actually took some time yesterday to try to14·


· · ·determine that question.··And, you know, maybe my15·


· · ·research was not complete, but I didn't find the16·


· · ·opportunity for a term limit in statute or in rules.··I17·


· · ·traced it back to the implementation policy from 198818·


· · ·for the Swan Falls agreement and found several19·


· · ·references and an explanation of that policy in that20·


· · ·document.21·


· · · · · ·Q.··Okay.··Go ahead.··I'm sorry to interrupt.22·


· · · · · ·A.··No problem.23·


· · · · · · · ·So the purpose of the term limit is to provide24·


· · ·the director of the Department of Water Resources an25·
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· · ·opportunity periodically to evaluate whether those trust·1·


· · ·water rights remain in the public interest.··When they·2·


· · ·are initially reviewed, they are reviewed to make sure·3·


· · ·that they are individually and collectively not going to·4·


· · ·provide a significant reduction to flows of the Snake·5·


· · ·River.··And if they are found to probably cause a·6·


· · ·significant reduction, then there is a public interest·7·


· · ·review and criteria in code and the rules for the·8·


· · ·director to conduct that public interest review.·9·


· · · · · · · ·And that public interest review weighs the10·


· · ·need for the additional development of the water and its11·


· · ·economic value to the state of Idaho in opposition to12·


· · ·the value of that water for generating hydropower.13·


· · · · · ·Q.··And what are the dates of some of those term14·


· · ·limit approvals?15·


· · · · · ·A.··So the list that I prepared shows approvals16·


· · ·occurring as early as the early 1980s.··I have one, for17·


· · ·example, here from 1981, all the way up to current time.18·


· · ·Although those that are from more recent time tend to be19·


· · ·nonconsumptive uses and DCMI uses and that kind of20·


· · ·thing.21·


· · · · · · · ·The older ones I suspect were permits that22·


· · ·were issued and then reprocessed in the late 1980s and23·


· · ·early 1990s.··The rules called for permits in the trust24·


· · ·water area that had already been issued but had a25·
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· · ·limited development to actually be reprocessed so that·1·


· · ·the public interest evaluation could be applied to them.·2·


· · · · · ·Q.··Do you know if Mr. Kugler's permit 35-8359 was·3·


· · ·one of those that the Department reviewed for·4·


· · ·reprocessing?·5·


· · · · · ·A.··Yes, that permit did show up on my list.··The·6·


· · ·approved date on the list is July 27th, 1990, according·7·


· · ·to what I came up with.··And I don't know right off the·8·


· · ·top of my head whether it was reprocessed or whether it·9·


· · ·was still in the application state when trust water10·


· · ·processing began.11·


· · · · · ·Q.··Let's go back to the term of years for the12·


· · ·list of water rights that you have.··Many of those were13·


· · ·issued for -- and what was the term of years, its14·


· · ·limitation?15·


· · · · · ·A.··Almost all of them have a term of 20 years.16·


· · · · · ·Q.··And based on the dates that you gave, are some17·


· · ·of those term of years expiring now, or terms of years?18·


· · · · · ·A.··Yes, that is correct.··Many of the approvals19·


· · ·occurred around 1990 or shortly thereafter, so just20·


· · ·about now we would be seeing some of these permits and21·


· · ·licenses begin to reach the date after which the22·


· · ·director can review them for -- to make sure they remain23·


· · ·in the public interest.24·


· · · · · ·Q.··So what are we doing, now that those terms of25·
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· · ·years are expiring?·1·


· · · · · ·A.··The Department has drafted a letter, which has·2·


· · ·not gone out yet, but the letter is addressed to holders·3·


· · ·of these permits and licenses, and some of them may even·4·


· · ·have been decreed in the Snake River Basin Adjudication·5·


· · ·now, which contain the term review condition.·6·


· · · · · · · ·And it's notifying those water right holders·7·


· · ·that their terms, their 20-year terms are expiring and·8·


· · ·that the Department may begin evaluating those to·9·


· · ·determine and if they are still in the public interest.10·


· · · · · · · ·The letter as drafted currently, and I have to11·


· · ·say that it hasn't gone out yet, indicates that the12·


· · ·Department probably won't begin that review process13·


· · ·until about 2014, because the Department is addressing14·


· · ·some other priorities first.15·


· · · · · ·Q.··And what is the reason for the concern or the16·


· · ·letter at this point?17·


· · · · · ·A.··As I understand it, I haven't been too heavily18·


· · ·involved in these discussions, but to some extent it has19·


· · ·to do with the fact that the Snake River Basin20·


· · ·adjudication is addressing the hydropower rights held by21·


· · ·Idaho Power Company and was an important part of the22·


· · ·adjudication process to define some outstanding issues23·


· · ·related to trust water and trust water processing.··And24·


· · ·as part of that, the State of Idaho needed to commit to25·
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· · ·Idaho Power that it would conduct this review of these·1·


· · ·trust water rights.·2·


· · · · · ·Q.··Has there been any concern expressed about the·3·


· · ·continued use of this trust water and its impacts on the·4·


· · ·minimum flows at Murphy?·5·


· · · · · ·A.··Yes.··There has been some discussion over the·6·


· · ·years.··There have been a limited number of times that·7·


· · ·the opportunity to maintain the minimum stream flows has·8·


· · ·come into question, the ability to maintain those·9·


· · ·minimum stream flows.10·


· · · · · · · ·And because of that -- again, the State of11·


· · ·Idaho could be facing the need to curtail water rights12·


· · ·to make sure that those minimum stream flows are13·


· · ·maintained.··And if the Department were to curtail water14·


· · ·rights, presumably these that I've identified on the15·


· · ·list, these trust water rights, by definition would be16·


· · ·ones that would be candidates for curtailment because17·


· · ·they use the water that is tributary to the Snake River18·


· · ·and that minimum stream flow reach.19·


· · · · · ·Q.··Mr. Keen, do you know whether or not the point20·


· · ·of diversion proposed by permit number 35-8359 is within21·


· · ·or without the trust water area?22·


· · · · · ·A.··Yes, I looked at that yesterday.··And it is23·


· · ·within the trust water area about three to four miles24·


· · ·north of the line dividing trust water from nontrust25·
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· · ·water in the area of American Falls Reservoir, and north·1·


· · ·of that line would put it firmly in the trust water·2·


· · ·area.·3·


· · · · · ·Q.··But close to the boundary of the trust water?·4·


· · · · · ·A.··Yes.··Three to four miles is relatively close·5·


· · ·to the boundary, yes.·6·


· · · · · ·Q.··And because it's close to the boundary, you·7·


· · ·testified at one time about a nontrust water area that·8·


· · ·would be upstream, or water tributary above Milner.··Can·9·


· · ·you talk about the nontrust water area and what it is?10·


· · · · · ·A.··Yes.··Under the State water plan, the minimum11·


· · ·stream flow on the Snake River at Milner Dam, which is12·


· · ·in south central Idaho, is zero, meaning that there is13·


· · ·no obligation to deliver water upstream from Milner Dam14·


· · ·to uses downstream from Milner Dam.15·


· · · · · · · ·And the area where groundwater and surface16·


· · ·water are tributary to the Snake River upstream from17·


· · ·Milner Dam and, therefore, potentially subject to18·


· · ·curtailment and administration to regulate water rights19·


· · ·by priority, that area is typically referred to as the20·


· · ·nontrust water area.21·


· · · · · ·Q.··And will you talk about the Department's22·


· · ·processing of water rights in the nontrust and trust23·


· · ·water area and any possible restrictions on24·


· · ·appropriations that have been imposed or in place by the25·
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· · ·Department over the last 20 or 30 years?·1·


· · · · · ·A.··Yes.··In 1992 Director Higginson of the·2·


· · ·Department of Water Resources established a moratorium·3·


· · ·on new appropriations in the Snake River Basin,·4·


· · ·including surface and groundwater upstream from Weiser,·5·


· · ·which is on the Snake River across from Oregon, so on·6·


· · ·the western side of the state.·7·


· · · · · · · ·And that moratorium was in response to a·8·


· · ·period of drought in the state of Idaho in which stream·9·


· · ·flows were down, so reliance on groundwater10·


· · ·appropriations became greater and the maintenance of11·


· · ·minimum stream flows, particularly the one at Weiser,12·


· · ·was becoming difficult to accomplish.13·


· · · · · · · ·And so the first step there in making sure14·


· · ·that the minimum stream flow was maintained was to make15·


· · ·sure we weren't exacerbating the problem by issuing new16·


· · ·water right approvals.17·


· · · · · · · ·As conditions changed, "conditions" meaning18·


· · ·precipitation and snow pack over the years, that19·


· · ·moratorium was modified, first to carve out the nontrust20·


· · ·water area and establish a separate moratorium there,21·


· · ·and then to back the end point of the remaining piece of22·


· · ·the moratorium up to King Hill, which is upstream from23·


· · ·Swan Falls.24·


· · · · · · · ·And so the way things sit now, is that since25·
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· · ·1992 there has been the moratorium, in its modified form·1·


· · ·now, that extends across the trust water area and·2·


· · ·includes tributary basins, such as the entire Wood River·3·


· · ·Basin, the entire Little Lost and Big Lost River Basins.·4·


· · · · · · · ·And in the nontrust water area, the moratorium·5·


· · ·order there had some language that was supported by·6·


· · ·legislation that caused it to be in place until 1997.·7·


· · ·That language was a little bit ambiguous, but the·8·


· · ·Department has since interpreted that to mean that the·9·


· · ·moratorium in the nontrust water area upstream from10·


· · ·Milner has expired and there is no moratorium in place11·


· · ·there.··However, there have been delivery calls made in12·


· · ·that area by surface water users against groundwater and13·


· · ·other appropriators.14·


· · · · · · · ·And the conclusion of the Department is that15·


· · ·for the most part there isn't water available for16·


· · ·appropriation without jeopardizing the ability of the17·


· · ·senior surface water users to receive their full18·


· · ·supplies.··And so even though there is no moratorium in19·


· · ·the nontrust water area, a water user in the nontrust20·


· · ·water area would have to show the Department that there21·


· · ·actually is some water that could be appropriated22·


· · ·without causing injury to the senior water users or that23·


· · ·user would have to mitigate for the potential injury to24·


· · ·senior surface water users.25·
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· · · · · ·Q.··And, Mr. Keen, do you know if permit number·1·


· · ·35-8359 was affected by the execution and issuance of·2·


· · ·moratoriums in 1992 by Director Higginson?·3·


· · · · · ·A.··Yes.··The permit had been issued by the time·4·


· · ·the moratorium went into place.··But in 1994 Director·5·


· · ·Higginson issued an order, I believe it was called a·6·


· · ·temporary stay in development, in which he required·7·


· · ·permit holders who -- in the trust water area who have·8·


· · ·not yet submitted proof of beneficial use to either·9·


· · ·submit proof of beneficial use indicating that they had10·


· · ·completed their development, or to show that they have11·


· · ·made a substantial investment in development of their12·


· · ·permit.13·


· · · · · · · ·I don't remember what that threshold was for14·


· · ·substantial, seems like it was $15,000 or $25,000,15·


· · ·something like that.··I don't remember that precise16·


· · ·number.··Or the third option was to request an ongoing17·


· · ·stay in development until circumstances changed.18·


· · · · · · · ·And so Mr. Kugler's permit, if I remember19·


· · ·correctly, ultimately received a stay in development, a20·


· · ·long-term stay, and then that was extended through or21·


· · ·requests for extension of time to submit proof of22·


· · ·beneficial use, if I recall correctly.··And I don't23·


· · ·remember how many of those extensions there might have24·


· · ·been.25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··I don't have any·1·


· · ·other questions for Mr. Keen.·2·


· · · · · · · ·Mr. Kugler, do you wish to cross-examine Mr.·3·


· · ·Keen regarding new information?·4·


··5·


· · · · · · · · · · · · · ··EXAMINATION·6·


· · ·QUESTIONS BY MR. KUGLER:·7·


· · · · · ·Q.··Well, I was wondering when these rules that he·8·


· · ·talked about to begin with were adopted, that you were·9·


· · ·talking about, as far as trust waters were concerned.10·


· · · · · · · ·Do you know the specific date?11·


· · · · · ·A.··The water appropriation rules were first12·


· · ·adopted in 1986 or thereabouts, if I remember correctly,13·


· · ·and I think maybe modified slightly the year after.··I14·


· · ·remember reading something about two years in the15·


· · ·mid-1980s when the rules were adopted and then adjusted16·


· · ·in the next legislative session.··So I think it was '8617·


· · ·and '87, but I could be off by a year or two there.18·


· · · · · ·Q.··Does this list that you have in this19·


· · ·particular document include issuance of permits from20·


· · ·nontrust waters as well, or is it all trust water only?21·


· · · · · ·A.··This list is only what the Department22·


· · ·considers to be trust water.··There are no -- the points23·


· · ·of diversion are within the trust water area.24·


· · · · · ·Q.··But you indicated that a line is within the25·
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· · ·trust area?··Do you know what the boundary lines are in·1·


· · ·that particular area specifically?·2·


· · · · · ·A.··Yes.··Yours is within the trust water area,·3·


· · ·but it is close to the boundary line.··It's about --·4·


· · · · · ·Q.··You talked about the north boundary.··What·5·


· · ·about the west boundary?·6·


· · · · · ·A.··Well, at that location the boundary between·7·


· · ·trust and nontrust runs on a line trending mainly·8·


· · ·east-west but a little bit north-south.··So if you·9·


· · ·picture it coming past American Falls Reservoir on the10·


· · ·north side, it runs northeast to southwest.··And your11·


· · ·point of diversion for your permit is on the north, or I12·


· · ·guess you could say northwest side of that line within13·


· · ·the trust water area, and it's about three to four miles14·


· · ·from that line.15·


· · · · · ·Q.··Both north and west?··I mean, the line crosses16·


· · ·this way on a rectangle.··There is a square corner up in17·


· · ·there somewhere.18·


· · · · · ·A.··If you took the most direct line19·


· · ·southeastward, that would be three to four miles.··If20·


· · ·you went directly south, it would be a little more than21·


· · ·that.··If you went directly eastward, it would be22·


· · ·considerably more than that, if I remember correctly.23·


· · · · · ·Q.··Now, are there permits that were issued24·


· · ·between 1984 and 1990 that are not on that particular25·
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· · ·list that cover this general area?·1·


· · · · · ·A.··Yes.··Yes, there were permits that were issued·2·


· · ·in that time frame that would not have been reprocessed·3·


· · ·under the trust water processing established in the·4·


· · ·rules, because the development would have been completed·5·


· · ·by the time the trust water processing began or there·6·


· · ·would have been a substantial investment made and the·7·


· · ·right -- the permit holders would have been asked to·8·


· · ·provide evidence of that, if they had not already·9·


· · ·submitted proof of beneficial use.10·


· · · · · ·Q.··Between 1984 and 1990 could you provide a list11·


· · ·of those documents, of those permits?··Could it be12·


· · ·extracted from Department records?13·


· · · · · ·A.··I think it certainly could.··I'm not sure how14·


· · ·much effort it would take.··I would have to think15·


· · ·through how we would identify those, but I would think16·


· · ·it would certainly be possible.17·


· · · · · ·Q.··Well, I'm thinking of between -- up until that18·


· · ·July date of 1990 when my permit was actually physically19·


· · ·issued, the application being filed much earlier, of20·


· · ·course, than that, when I was trying to develop the land21·


· · ·in the '80s, '84 and '85.··You don't have any idea what22·


· · ·number that might be?23·


· · · · · ·A.··I don't right off the top of my head.··If I24·


· · ·had to ballpark it, I would say probably hundreds, but I25·
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· · ·don't know how many hundreds.··And that is just a guess·1·


· · ·based on my experience issuing water right licenses for·2·


· · ·those in the 1990s.·3·


· · · · · ·Q.··Okay.··But I'm talking about on or before July·4·


· · ·of 1990.·5·


· · · · · ·A.··Yes.··If you are asking about permits issued·6·


· · ·before July of 1990 and after some date in the early·7·


· · ·'80s and those permits were not reprocessed and did not·8·


· · ·get the term limit, like I said, I would guess it would·9·


· · ·be in the hundreds, but I don't know how many hundreds.10·


· · · · · ·Q.··You don't know how many of these permits11·


· · ·combined would have a priority date on and after 1984?12·


· · · · · ·A.··Yeah, I don't.··I'm sure we could figure that13·


· · ·out, but I don't know the number for sure.14·


· · · · · ·Q.··And, of course, if I were ready to develop, my15·


· · ·priority date would go back and revert to the 198416·


· · ·filing, does it not?17·


· · · · · ·A.··Yes, typically, unless proof of beneficial use18·


· · ·is submitted late, the priority date stays the same as19·


· · ·the application date.20·


· · · · · ·Q.··And when you are talking about proof being21·


· · ·submitted late, we both know that I'm looking for a well22·


· · ·now, and I can't submit a proof without it, can I?23·


· · · · · ·A.··That's correct.24·


· · · · · ·Q.··And the Department will not give me a well25·
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· · ·permit to this date, have they?·1·


· · · · · ·A.··You know, I haven't been involved in those·2·


· · ·discussions, but that is my understanding, yes.·3·


· · · · · · · ·MR. KUGLER:· ··Thank you.··Nothing further.·4·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, Mr.·5·


· · ·Keen.·6·


· · · · · · · ·I will next call Liz Cresto to come forward.·7·


· · · · · · · ·Raise your right-hand, please.·8·


· · · · · · · · · · · · · ·LIZ CRESTO,·9·


· · ·first duly sworn to tell the truth relating to said10·


· · ·cause, testified as follows:11·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you.··Please12·


· · ·be seated.13·


·14·


· · · · · · · · · · · · · ·EXAMINATION15·


· · ·QUESTIONS BY HEARING OFFICER SPACKMAN:16·


· · · · · ·Q.··I probably ought to give you the opportunity,17·


· · ·I didn't give Mr. Keen.··State your name for the record,18·


· · ·if you would.19·


· · · · · ·A.··Liz Cresto.20·


· · · · · ·Q.··And what is your employment?21·


· · · · · ·A.··I work here at IDWR.··I'm a technical22·


· · ·hydrologist.23·


· · · · · ·Q.··Working as a technical hydrologist, what do24·


· · ·you do?25·
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· · · · · ·A.··I'm mainly involved with surface water, so one·1·


· · ·of my jobs is to monitor the flows of the Snake River·2·


· · ·near Murphy.·3·


· · · · · ·Q.··And Ms. Cresto, I'll hand you a document that·4·


· · ·we referred to earlier during Mr. Keen's testimony, and·5·


· · ·it's titled "IDWR Staff Memorandum."··Are you acquainted·6·


· · ·with this document?·7·


· · · · · ·A.··Yes.·8·


· · · · · ·Q.··And did you assist in its preparation?·9·


· · · · · ·A.··Yes.10·


· · · · · ·Q.··And can you explain what part of this report11·


· · ·that you prepared?12·


· · · · · ·A.··I prepared -- within the document are several13·


· · ·memos, and I prepared a memo on the flows at Snake River14·


· · ·near Murphy, 1980 to 2010.15·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Is her voice being16·


· · ·picked up, Mr. Weaver?17·


· · · · · · · ·MR. MATT WEAVER:··It is.18·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thanks.19·


· · · · · · · ·If you could speak up, Ms. Cresto, I'd20·


· · ·appreciate it.21·


· · · · · · · ·THE WITNESS:··Okay.22·


· · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··And can you23·


· · ·explain your -- the work that you've conducted over the24·


· · ·past few years related to monitoring the flows at Murphy25·
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· · ·Gage?·1·


· · · · · ·A.··So for, I think since 2005, I've been·2·


· · ·monitoring the flows of the Snake River near Murphy.·3·


· · ·And what I do is I look at the minimum flows, which is·4·


· · ·3900 cfs from April through October, and then 5600 cfs·5·


· · ·from November through March.··And I monitor those·6·


· · ·flows -- the physical flows on the Snake River near·7·


· · ·Murphy to make sure we are not hitting the minimum.·8·


· · · · · · · ·In addition to the minimum, we term it a·9·


· · ·reference flow, because we also look at making sure that10·


· · ·during the flow augmentation season that flow11·


· · ·augmentation water that is released from Milner or is a12·


· · ·part of the Bell Rapids out by the Bureau, that that13·


· · ·water physically makes it past the Murphy Gage.14·


· · · · · ·Q.··So that augmentation water is considered as15·


· · ·what on top of the minimum flow?16·


· · · · · ·A.··We call it a reference flow, but we consider17·


· · ·that we need to protect that water, kind of as if it18·


· · ·were a minimum flow, because with the obligation to19·


· · ·shepherd the Bureau's water down and out of the state.20·


· · ·I'm not sure if there is a formal agreement for that.21·


· · · · · ·Q.··So if you were characterizing the reference22·


· · ·flow, it is a flow rate that includes the minimum stream23·


· · ·flows, as I understand.24·


· · · · · ·A.··Correct.25·
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· · · · · ·Q.··At Murphy.··Plus, some additional flow on top·1·


· · ·of it that is being released either as storage or other·2·


· · ·water that is supposed to move through the system that·3·


· · ·can't be counted as part of the minimum; right?·4·


· · · · · ·A.··Correct.·5·


· · · · · ·Q.··And so even though the flows at Murphy are·6·


· · ·higher than the minimums, that additional flow can't·7·


· · ·count toward the minimum, is my understanding.·8·


· · · · · ·A.··There is a little bit of -- I guess if we were·9·


· · ·to fall below the reference line, we might not be10·


· · ·violating the Swan Falls agreement, the 3900, but we11·


· · ·would be, I guess, violating our obligation to the12·


· · ·Bureau.13·


· · · · · ·Q.··This water that you are talking about, it's in14·


· · ·addition to the minimum flow, it's intended to flow15·


· · ·downstream past the Murphy Gage for what purpose?16·


· · · · · ·A.··For both the minimum and the flow augmentation17·


· · ·purposes.18·


· · · · · ·Q.··Okay.··And can you tell me why it is that19·


· · ·you've been monitoring these flows?20·


· · · · · ·A.··Because we've had numerous drought years and21·


· · ·we've come pretty close to that reference line or the22·


· · ·minimum flow line.··So I mainly closely monitor them23·


· · ·this time of year in the drought years, not this year,24·


· · ·but other years this time of year typically the flows25·
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· · ·dip down in the early summer, and that is our main·1·


· · ·period of concern.·2·


· · · · · ·Q.··Are you aware of any times when the Department·3·


· · ·has been concerned about flows below the minimum or very·4·


· · ·near the minimum?·5·


· · · · · ·A.··I think··-- in this memo I only said on·6·


· · ·December 14th, 1987 that the flows actually dropped·7·


· · ·below the minimum.··But in 2005 and in -- I know in·8·


· · ·2005, 2007 we came very close to that reference line, so·9·


· · ·the minimum plus the flow augmentation.··And then in10·


· · ·2007, I believe, we actually sent out letters warning11·


· · ·people that we are really close to that reference line12·


· · ·or that there is the potential to shut off, I believe,13·


· · ·groundwater users.14·


· · · · · ·Q.··And so this may be a difficult question, but15·


· · ·you can answer it or not, depending on how comfortable16·


· · ·you are.··But if the flows at Murphy Gage or the17·


· · ·reference flow dropped below the minimums, then what18·


· · ·would you anticipate the Department might do?19·


· · · · · · · ·MR. KUGLER:··Object to the question; form and20·


· · ·speculation.21·


· · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··Okay.··Do you22·


· · ·have any acquaintance with what the Department has done23·


· · ·in the past?24·


· · · · · ·A.··I just have the acquaintance with the25·
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· · ·reference -- or the warning letter that was sent out.·1·


· · · · · ·Q.··And what did it warn?·2·


· · · · · · · ·MR. KUGLER:··Objection about the best·3·


· · ·evidence.·4·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I'll overrule·5·


· · ·that because she's acquainted with the letter, she can·6·


· · ·always talk about what --·7·


· · · · · · · ·THE WITNESS:··It was just a warning to·8·


· · ·potentially shut people off if the flows continued to be·9·


· · ·below the reference line.10·


· · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··And this would11·


· · ·be users from what sources of water?12·


· · · · · ·A.··The groundwater users and junior priority to13·


· · ·the minimum flow.14·


· · · · · ·Q.··And this would be within the trust water area?15·


· · · · · ·A.··I believe so, yes.16·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Mr. Kugler, I don't17·


· · ·have any more questions.··Do you have questions for Ms.18·


· · ·Cresto?19·


· · · · · · · ·MR. KUGLER:··I just want to thank her a lot20·


· · ·for enjoying the weather this year.··It's wonderful when21·


· · ·you see that.··But I do have one simple question for you22·


· · ·with respect to that.23·


·24·


·25·
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· · ·///·1·


· · · · · · · · · · · · · ··EXAMINATION·2·


· · ·QUESTIONS BY MR. KUGLER:·3·


· · · · · ·Q.··You are talking about the shut-off warnings,·4·


· · ·which of course is in the overall water case decision·5·


· · ·type of thing as far as priority is concerned.··But are·6·


· · ·you familiar with my filing permit in this proceeding?·7·


· · · · · ·A.··Yeah.·8·


· · · · · ·Q.··So I would have considerable priority over·9·


· · ·quite a number of those permit holders, would I not, if10·


· · ·I get to drill a well?11·


· · · · · ·A.··I'm not really sure how that plays in -- I was12·


· · ·not involved in developing the list of the warning13·


· · ·letters and how they go through the priorities.··I just14·


· · ·know they send out a general list.15·


· · · · · ·Q.··So your comments in general strictly relate to16·


· · ·that one little portion of this, referring to that17·


· · ·aspect of it.18·


· · · · · ·A.··Yes.19·


· · · · · · · ·MR. KUGLER:··Thank you.··That's all.20·


· · · · · · · ·HEARING OFFICER SPACKMAN:··John, I would be21·


· · ·happy to recall Shelley Keen.22·


· · · · · · · ·MR. KUGLER:··No, that's okay.23·


· · · · · · · ·HEARING OFFICER SPACKMAN:··He would probably24·


· · ·know some of that.25·
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· · · · · · · ·MR. KUGLER:··That's all right.·1·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you, Ms.·2·


· · ·Cresto.·3·


· · · · · · · ·Now, John, the last witness is Allen Wylie,·4·


· · ·and I'll just have Allen come up and swear him in.··And·5·


· · ·I want to tell you, to just give you a preview of why·6·


· · ·Allen is testifying.·7·


· · · · · · · · · · · · · ·ALLEN WYLIE,·8·


· · ·first duly sworn to tell the truth relating to said·9·


· · ·cause, testified as follows:10·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Thank you.··Please11·


· · ·be seated.12·


· · · · · · · ·The reason that I asked Allen to participate13·


· · ·and prepare a portion for this memo was because as a14·


· · ·result of where your point of diversion is located, it15·


· · ·has impacts, the diversion of that groundwater, both to16·


· · ·the trust water and the nontrust water areas, based on17·


· · ·modeling that the Department has done.18·


· · · · · · · ·And so I want Allan to testify about it and19·


· · ·put it in the record because there is a question, and I20·


· · ·think this may cut in your favor more than against you.21·


· · ·I'm serious.22·


· · · · · · · ·MR. KUGLER:··I understand.··I appreciate that.23·


· · ·And after the hearing aspect I would like to visit a24·


· · ·little bit with a couple of the individuals if possible.25·
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· · · · · · · ·HEARING OFFICER SPACKMAN:··I think that is·1·


· · ·great.··But what we have is we have a trust water area·2·


· · ·that is very fixed in both rule and law and in --·3·


· · · · · · · ·MR. KUGLER:··I'm aware of that.·4·


· · · · · · · ·HEARING OFFICER SPACKMAN:··We have a lot of·5·


· · ·law that doesn't necessarily support that very strict·6·


· · ·stringent definition.·7·


· · · · · · · ·MR. KUGLER:··Yes.·8·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And so it's a·9·


· · ·dichotomy somewhat to me as the director and as hearing10·


· · ·officer about what to do with it.··And like I say, it11·


· · ·may cut -- in fact, I think it does, his testimony12·


· · ·probably will cut more into your favor than against it.13·


· · · · · · · ·MR. KUGLER:··I could see that possibility.14·


· · · · · · · ·HEARING OFFICER SPACKMAN:··But I want to have15·


· · ·it there, because if I don't then we don't have a16·


· · ·complete record.17·


· · · · · · · ·MR. KUGLER:··I appreciate that aspect of it18·


· · ·too.19·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.20·


· · · · · · · ·MR. KUGLER:··I'm just looking at the other21·


· · ·wheel.22·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah.··Okay.··So23·


· · ·let's just go through it here.24·


·25·
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· · ·///·1·


· · · · · · · · · · · · · ··EXAMINATION·2·


· · ·QUESTIONS BY HEARING OFFICER SPACKMAN:·3·


· · · · · ·Q.··Mr. Wylie, will you state your full name·4·


· · ·please for the record.·5·


· · · · · ·A.··Allan Wylie.·6·


· · · · · ·Q.··And will you explain what you do in your work·7·


· · ·here for the Department.·8·


· · · · · ·A.··I do groundwater modeling.··I've done a·9·


· · ·groundwater model for the Eastern Snake Plain Aquifer,10·


· · ·and for the Spokane RAFN model.11·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Do you want me to12·


· · ·go through and establish him as an expert witness?13·


· · · · · · · ·MR. KUGLER:··Not at all.··I would love to talk14·


· · ·to him about Spokane RAFN.15·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, I can tell16·


· · ·you that he's appeared at various hearings, contest case17·


· · ·hearings for the Department.18·


· · · · · · · ·MR. KUGLER:··I know the name.19·


· · · · · · · ·HEARING OFFICER SPACKMAN:··So I'll dispense20·


· · ·with it.21·


· · · · · ·Q.··(BY HEARING OFFICER SPACKMAN)··But, Mr. Wylie,22·


· · ·are you acquainted with the report that is in front of23·


· · ·you titled "IDWR Staff Memorandum"?24·


· · · · · ·A.··I am.25·
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· · · · · ·Q.··And you prepared a portion of the memorandum?·1·


· · · · · ·A.··I did.·2·


· · · · · ·Q.··And can you explain what you prepared for the·3·


· · ·memorandum?·4·


· · · · · ·A.··I was asked to do a modeling analysis of Mr.·5·


· · ·Kugler's permit, and I went through and found the number·6·


· · ·of acres that he was requesting to irrigate.·7·


· · · · · · · ·I selected -- from the permits I found the·8·


· · ·location he was intending to put his well.··Then I took·9·


· · ·the average crop consumptive use and I subtracted off10·


· · ·average precipitation and applied that result to his11·


· · ·acres, and then put that stress on the aquifer at his12·


· · ·well and ran a modeling analysis and using the model13·


· · ·determined where his impacts would be realized along the14·


· · ·Snake River.15·


· · · · · ·Q.··Can you back up a little bit and explain what16·


· · ·the model is and what it's intended to try to simulate?17·


· · · · · ·A.··The model, we divided up the aquifer into one18·


· · ·mile by one mile grids and each grid has different19·


· · ·stresses and different physical properties.··And these20·


· · ·different stresses and different physical properties21·


· · ·allow the model to steer the impacts in what we hope is22·


· · ·something approaching the way the real world situation23·


· · ·is.24·


· · · · · · · ·And the intent of that is that this results in25·
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· · ·a better tool for administering water than just having a·1·


· · ·bunch of experts at a hearing argue about where the·2·


· · ·impacts might be realized.·3·


· · · · · · · ·And the model was constructed by many experts,·4·


· · ·representatives from Idaho Power, the Bureau, other·5·


· · ·people sent experts, some people participate on their·6·


· · ·own.··And the intent of that is to give everybody common·7·


· · ·ground for this tool to use to see how the impacts are·8·


· · ·distributed along the Snake River.·9·


· · · · · ·Q.··Somebody inputting the information that you10·


· · ·explained earlier into the model, and will you go back11·


· · ·and explain what those inputs would then simulate using12·


· · ·the model with respect to Mr. Kugler's application -- or13·


· · ·his permit?··I'm sorry.14·


· · · · · ·A.··I came up with just under 540 acre feet per15·


· · ·year would be consumptively used if Mr. Kugler's permit16·


· · ·were fully developed.··Is that what you are asking?17·


· · · · · ·Q.··And then that would be how much water would be18·


· · ·consumptively used.··But then what are the simulated19·


· · ·impacts on the Snake River and reaches above and below20·


· · ·Milner?··Because I think the report probably shows that21·


· · ·information.22·


· · · · · ·A.··Do you want all 11 reaches or just -- I've got23·


· · ·490.5 above Milner.··So based on Mr. Keen's that would24·


· · ·be in the nontrust.··And then 49 acre feet per year25·
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· · ·would be below Milner, and that, as I understand from·1·


· · ·Mr. Keen, would be in the trusts.·2·


· · · · · ·Q.··And you referred to various reaches.··I don't·3·


· · ·want to delve too far into this subject because I'm not·4·


· · ·sure how relevant it is.··But the model apparently·5·


· · ·simulates through the pumping depletions to various·6·


· · ·identified reaches of the Snake River.·7·


· · · · · ·A.··There is a total of 11 reaches.··Do you want·8·


· · ·me to go through all of them or --·9·


· · · · · ·Q.··No, just to sort of generally explain, there10·


· · ·are some reaches above, some below.11·


· · · · · ·A.··There are five reaches above Milner and six12·


· · ·reaches below Milner.··So that is just areas where the13·


· · ·model is totaling up the impact from whatever stress is14·


· · ·being applied to the model.15·


· · · · · ·Q.··And the impacts or the simulated impacts that16·


· · ·you are explaining would occur within what time frame if17·


· · ·Mr. Kugler's pumping?18·


· · · · · ·A.··This would be steady state, so that is a long19·


· · ·time after full build out.··I did do transient graphs,20·


· · ·which simulate how long it would take to realize that,21·


· · ·and I went out 100 years.22·


· · · · · · · ·And in most cases, particularly below Milner,23·


· · ·it takes quite a few years before -- some of them you24·


· · ·never even get a 10th of a cfs impact.··I think if I25·
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· · ·look back here to the full build out, it doesn't get to·1·


· · ·half of a -- it doesn't get to a 1/10th of a cfs.··It's·2·


· · ·less than five years before it gets to -- before it gets·3·


· · ·up to a 100th of a cfs.·4·


· · · · · ·Q.··Is there more information that you would like·5·


· · ·to add or discuss regarding the simulations and the·6·


· · ·model itself?·7·


· · · · · ·A.··No, I can't think of anything.·8·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thank you.·9·


· · · · · · · ·Mr. Kugler, again, the reason for the10·


· · ·presentation was to lend to the record the expertise11·


· · ·that the Department --12·


· · · · · · · ·MR. KUGLER:··I understand that aspect of it13·


· · ·from that standpoint.··I was looking at other things.··I14·


· · ·have no questions for him.··Thank you.15·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Thank you,16·


· · ·Mr. Wylie.17·


· · · · · · · ·That is all the information that we had18·


· · ·prepared in support of the staff memorandum, John, and19·


· · ·you are welcome to present whatever additional evidence20·


· · ·you want to regarding --21·


· · · · · · · ·MR. KUGLER:· ·Let me just briefly state, and22·


· · ·I'll leave that for your standpoint, because I don't23·


· · ·think that you have given any thought to or looked at24·


· · ·the impact.··My recollection -- and I'm getting old, I25·
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· · ·don't remember a lot anymore.··But there was a statute·1·


· · ·before a lot of these rules and regulations came in·2·


· · ·enacted by the legislature, and I think it's 42-223, if·3·


· · ·I remember right.··And you didn't address that in your·4·


· · ·order, and I would like that addressed at this time if·5·


· · ·you believe it has any impact as far as the decision is·6·


· · ·concerned.·7·


· · · · · · · ·HEARING OFFICER SPACKMAN:··What do you believe·8·


· · ·the statute says?·9·


· · · · · · · ·MR. KUGLER:··I think that is the one that10·


· · ·protected my rights as if I had gone in and had a well11·


· · ·permit issued to me originally in 1984, and protects it12·


· · ·just as existed as it was first issued between '84 and13·


· · ·'85, '89 for that matter, a five-year period.14·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··I don't15·


· · ·recall that.16·


· · · · · · · ·MR. KUGLER:··That has to do -- because this17·


· · ·statute was enacted prior to the moratorium statute, and18·


· · ·I think that is a legal issue, may or may not be19·


· · ·involved eventually.··As I said, I want to chat briefly20·


· · ·with these gentlemen here and talk about something else,21·


· · ·part of it.22·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Is the statute23·


· · ·identified in any of your briefing?24·


· · · · · · · ·MR. KUGLER:··I doubt it because -- not to my25·
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· · ·recollection.··I think I argued it orally at that last·1·


· · ·reconsideration hearing.·2·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I would appreciate·3·


· · ·a direct reference, because what you are talking·4·


· · ·about --·5·


· · · · · · · ·MR. KUGLER:··I'll get it to you in writing.·6·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Additional·7·


· · ·arguments or evidence you wish to present, Mr. Kugler?·8·


· · · · · · · ·MR. KUGLER:··No, no, nothing further, no.·9·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I know, John, that10·


· · ·you are concerned, again, about the second portion of11·


· · ·what we talked about and that is that -- and you12·


· · ·presented evidence at the first hearing regarding what13·


· · ·you felt was a significant expenditure of money on your14·


· · ·part for development.15·


· · · · · · · ·MR. KUGLER:··Right.16·


· · · · · · · ·HEARING OFFICER SPACKMAN:··And I certainly17·


· · ·want to look at that as well, but I know that18·


· · ·information is in the file and was presented at the19·


· · ·initial hearing.··And so certainly if you want to20·


· · ·expound or expand on that particular issue --21·


· · · · · · · ·MR. KUGLER:··No, no, I blubbered too much at22·


· · ·that time.23·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··Well, I hope24·


· · ·you recognize at least in the presentation of the25·
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· · ·evidence that is in the record, part of my reason for·1·


· · ·going through the more formal presentation was to set·2·


· · ·the stage for what I think is an important issue and·3·


· · ·some degree it is a test case for me and --·4·


· · · · · · · ·MR. KUGLER:··Well, there is no question that·5·


· · ·this is a unique proceeding, but the advantage of it is·6·


· · ·you'll never have another one.·7·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Maybe.·8·


· · · · · · · ·MR. KUGLER:··From what I know about other·9·


· · ·pending (inaudible), I don't anticipate one of this10·


· · ·particular nature.··Mine is unique.··Because some of the11·


· · ·controversies that are out there have been pending for a12·


· · ·long time, even before.··And secondly, those newer ones13·


· · ·that are developing by those three or four other people14·


· · ·who attempt to prolong are not in the same position as15·


· · ·mine by a long ways because of how late they filed to16·


· · ·begin with.17·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I think you are18·


· · ·right in that smaller context, but in the larger view we19·


· · ·have, and this is part of the reason all of this came20·


· · ·in, we have many, many water rights right now --21·


· · · · · · · ·MR. KUGLER:··From what I see now, what your22·


· · ·future applications are, you are right.··I go back to23·


· · ·1962 when I argued for the three Idaho Power licenses24·


· · ·before the National Park Association.··And I argued the25·
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· · ·State's position as far as granting the licenses at that·1·


· · ·point in time, so I know a little bit about downstream·2·


· · ·flow.·3·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Who were you·4·


· · ·representing then?·5·


· · · · · · · ·MR. KUGLER:··The State of Idaho.·6·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Were you working·7·


· · ·for the Attorney General?·8·


· · · · · · · ·MR. KUGLER:··As a special appointment, yep,·9·


· · ·because I worked for the Commission.10·


· · · · · · · ·HEARING OFFICER SPACKMAN:··That is very11·


· · ·interesting.12·


· · · · · · · ·MR. KUGLER:··A long time ago, almost 50 years.13·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I know that.··But14·


· · ·my concern in this is we have many, many water rights15·


· · ·that have term limits expiring.16·


· · · · · · · ·MR. KUGLER:··Yes.··Well, I see where that17·


· · ·comes into a different -- a little bit different play18·


· · ·than mine, but you might get some guidance if I go19·


· · ·forward, yes.20·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Yeah, because many21·


· · ·of those people, if we approve your water right or we22·


· · ·approve it with some limited mitigation requirement,23·


· · ·many of them might come in and hire somebody to apply24·


· · ·the model to it and say:··My impact down below isn't all25·
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· · ·to trust water.··It's not all depletion to Milner.·1·


· · · · · · · ·MR. KUGLER:··I don't think that is open on any·2·


· · ·of those that I'm aware of anyway.·3·


· · · · · · · ·HEARING OFFICER SPACKMAN:··It's not right now,·4·


· · ·but we have many of them that we will be going through a·5·


· · ·review, and we may be requiring of them something to·6·


· · ·ensure that the minimum flows at Murphy are maintained,·7·


· · ·that Liz talked about, because we were down some years·8·


· · ·bumping against it.·9·


· · · · · · · ·So those are the kinds of issues that we are10·


· · ·looking at, and consequently in some respects what you11·


· · ·are presenting is a test case for the Department and12·


· · ·maybe for --13·


· · · · · · · ·MR. KUGLER:··I don't want to make it a test, I14·


· · ·would rather resolve it without that aspect of it.··That15·


· · ·is why I wanted to have a hearing a couple years ago, as16·


· · ·my CRP was expiring in 2009.17·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Well, we knew it18·


· · ·was on the rise even then, that is part of the reason19·


· · ·for the delay.20·


· · · · · · · ·Okay.··If we don't have anything further,21·


· · ·thank you and we'll close the record.··And you are22·


· · ·welcome to talk to them.23·


· · · · · · · ·MR. KUGLER:··Yeah, I just want to chat a24·


· · ·little bit about a change of point of diversion, as a25·
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· · ·matter of fact.·1·


· · · · · · · ·HEARING OFFICER SPACKMAN:··So you can stop the·2·


· · ·tape.·3·


· · · · · · · ·(Off the record.)·4·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I've reopened the·5·


· · ·record -- are we recording, Matt?·6·


· · · · · · · ·MR. MATT WEAVER:··Yes.·7·


· · · · · · · ·HEARING OFFICER SPACKMAN:··I've reopened the·8·


· · ·record just to clarify the representation here today.·9·


· · · · · · · ·Mr. Kugler, will you please state for the10·


· · ·record your intention regarding your own representation11·


· · ·here as contested.12·


· · · · · · · ·MR. KUGLER:··I have from the beginning been13·


· · ·appearing pro se, and as far as this proceeding is14·


· · ·concerned have done so.··I have not authorized anyone to15·


· · ·make any filings with the Department for me.16·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··And Jerry17·


· · ·Rigby is --18·


· · · · · · · ·MR. KUGLER:··And Jerry Rigby specifically.19·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Is not counsel of20·


· · ·record.21·


· · · · · · · ·MR. KUGLER:··Is not counsel of record.22·


· · · · · · · ·HEARING OFFICER SPACKMAN:··Okay.··All right.23·


· · ·Thank you very much for clarifying.··And we'll go off24·


· · ·the record again.· ·(Hearing Concluded.)25·
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· · · · · · ·I, BEVERLY A. BENJAMIN, CSR No. 710, Certified·3·


· · ·Shorthand Reporter, certify:·4·


· · · · · · ·That the foregoing audio taped proceedings were·5·


· · ·transcribed by me;·6·


· · · · · · ·That the testimony and all objections made were·7·


· · ·transcribed by me or under my direction;·8·


· · · · · · ·That the foregoing is a true and correct record·9·


· · ·of all testimony given, to the best of my ability;10·


· · · · · · ·I further certify that I am not a relative or11·


· · ·employee of any attorney or party, nor am I financially12·


· · ·interested in the action.13·


· · · · · · ·IN WITNESS WHEREOF, I set my hand and seal this14·


· · ·26th day of August, 2011.15·


·16·
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· · · · · · · · · ·______________________________________20·


· · · · · · · · · · ·BEVERLY A. BENJAMIN, CSR, RPR21·


· · · · · · · · · ··Notary Public22·


· · · · · · · · · ··P.O. Box 263623·


· · · · · · · · · ··Boise, Idaho··83701-263624·


· · ·My commission expires May 15, 201325·
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          1               HEARING OFFICER SPACKMAN:  January 2008, so



          2     it's been a while.  Anyway, John requested a



          3     reconsideration, and after review of (inaudible) grounds



          4     that were set forth, the Department and the director



          5     granted the petition.  And I'm looking at the order



          6     granting the augmentation hearing.



          7               And, John, you received a copy of the staff



          8     memorandum?



          9               MR. KUGLER:  I did see that, and I don't



         10     understand it, frankly.  In fact, that was not involved



         11     in my record.  It was on the appeal for review by



         12     (inaudible).



         13               HEARING OFFICER SPACKMAN:  I understand, but



         14     in what was in the order granting the augmentation



         15     hearing it says, "Based on this review the director



         16     finds that there was no presentation or opportunity for



         17     presentation of hearing of evidence regarding the effect



         18     of injury or senior priority water rights that might be



         19     caused by the development of the beneficial use proposed



         20     by Cooper."



         21               MR. KUGLER:  I understand that.  But, however,



         22     part of the record there was evidence prior and a prior



         23     existing order with respect to it.  And all I.



         24     Asked for was to review the record.  That is what I



         25     asked for was a hearing on review by the appeal to the
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          1     director.



          2               And if you recall in September when I hadn't



          3     received anything, the director was there and you said:



          4     I know why you are here.  I was with my son there.  And



          5     when I walked into your room you said:  Oh, I know why



          6     you are here.  Somehow this got misplaced and you pulled



          7     the order, I believe, my request for the review out and



          8     said:  Oh, this is why you are here.



          9               And then subsequently there we were going to



         10     set a hearing and last fall you were going to set a



         11     hearing.  In September said, if I had special date, let



         12     it go.  It wasn't set.  And the next thing I know --



         13     because you said you would go ahead and set it



         14     immediately in September or October, it wasn't done



         15     because I didn't have a special date, as far as just



         16     coming down whenever you could, and that didn't happen.



         17               The next thing I know I get this directive and



         18     a hearing date for this hearing today.  And I think,



         19     frankly, was prompted by someone who had no business



         20     chatting with you about this proceeding.



         21               HEARING OFFICER SPACKMAN:  Well, I want to



         22     tell you that --



         23               MR. KUGLER:   Because he sent me a bill with a



         24     charge for communicating with you, personally, Mr. Jerry



         25     Rigby.
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          1               HEARING OFFICER SPACKMAN:  Well, I've not



          2     conversed with Jerry Rigby directly about this matter at



          3     all.



          4               MR. KUGLER:   Well I'm glad to hear that.  I



          5     don't know what he did, but it seems to me like it was a



          6     20 or 30 minute phone call he billed me for, and I



          7     didn't even hire him.  I made inquiries to whether I



          8     should or shouldn't, and I never got a response from him



          9     ever.



         10               So I've been getting no responses constantly



         11     for three years when I've been after it trying to get



         12     the right to go ahead and proceed with my water,



         13     drilling a well.



         14               HEARING OFFICER SPACKMAN:  Let me go back and



         15     let's look at what was filed, John.  This is, at least



         16     what I have, this is titled "Exception to Memorandum."



         17     Is that the document that you are referring to as to



         18     your request?



         19               MR. KUGLER:  Correct.



         20               HEARING OFFICER SPACKMAN:  Then you list a



         21     number of exceptions?



         22               MR. KUGLER:  Correct.



         23               HEARING OFFICER SPACKMAN:  And by the way,



         24     this was deemed to be a request for reconsideration, a



         25     petition for reconsideration?
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          1               MR. KUGLER:   I filed a request for review



          2     with the director, and that is what you've even spoken



          3     of as being when you didn't get it set --



          4               HEARING OFFICER SPACKMAN:  I'm sorry.



          5               MR. KUGLER:   -- when you didn't get it set



          6     before he retired and quit coming in.



          7               HEARING OFFICER SPACKMAN:  Yeah, the petition



          8     for reconsideration was denied.  Then you filed the



          9     exception.



         10               MR. KUGLER:  That's correct.



         11               HEARING OFFICER SPACKMAN:  And this is the



         12     request.  "The applicant respectfully asks that the



         13     director grant reconsideration of the hearing officer's



         14     order and provide applicant with the opportunity to



         15     submit such other evidence as might be requested or



         16     considered, and upon conclusion of the same grant to



         17     applicant the right to proceed with the development of



         18     the farmland subject to the priority rights and all



         19     senior water right holders that may be affected, if



         20     any."



         21               So as I read that request, it says "provide



         22     the applicant with the opportunity to submit such other



         23     evidence as might be requested or considered and upon



         24     conclusion of the same grant."  So based on the



         25     exceptions that you filed, John, and --

�



                                                                       7









          1               MR. KUGLER:  I understand that.



          2               HEARING OFFICER SPACKMAN:  And so --



          3               MR. KUGLER:  My point being is, that after



          4     thinking and reviewing it, I'm not planning on



          5     presenting any evidence today.  I want to just resubmit



          6     my thoughts as to what has been missed by you when you



          7     were a hearing officer and now sitting as a director.



          8               HEARING OFFICER SPACKMAN:  But what I intend



          9     to do, honestly, is to have each of these people who



         10     participated in the preparation of this document, they



         11     are here today --



         12               MR. KUGLER:   Well, I object as far as the



         13     record is concerned to any presentation of evidence



         14     other than after I submit some, and I'm not submitting



         15     any, and I think the rule provides that.  They let you



         16     do it by way of a rebuttal type of thing, because this



         17     was from my review of the record, and that is not the



         18     record.



         19               HEARING OFFICER SPACKMAN:  But we are not



         20     recording yet.  Are we?



         21               MR. MATT WEAVER:  I was recording.



         22               HEARING OFFICER SPACKMAN:  Okay.  That's fine.



         23     It's an informal discussion.  That's fine.  I'm happy to



         24     have it on the record.



         25               For the record, John, based on the order that
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          1     was issued, it's my opinion that the record was



          2     deficient in this particular area and that you should



          3     have the opportunity to present evidence and that the



          4     Department as well should have the opportunity to put on



          5     evidence regarding those particular issues.  And I won't



          6     create a further deficiency by not having the evidence



          7     in the record.



          8               So from my perspective this hearing today is



          9     for the purpose of bringing this document into the



         10     record, as well as supporting information regarding this



         11     information, so that all of that is in the record.  And



         12     then if you want to appeal the matter, you can appeal



         13     it -- and the information, a reviewing court would have



         14     the necessary information.



         15               Otherwise, in my opinion, I'm set up for a



         16     remand to go through the same process down the road if,



         17     in fact, you don't agree with decision.



         18               MR. KUGLER:  Well, I understand where you are



         19     coming from in that particular position, I do.  As I



         20     say, my objection is also a formality as far as the



         21     record is concerned, because we had a hearing, and that



         22     is the record which I had taken forward.  Yes, I was



         23     granted a chance to present additional evidence, but



         24     that didn't extend to the State, that was from my



         25     standpoint.
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          1               Had I presented some, yes, you could have



          2     offered some.  That is the argument that I will present



          3     on that particular position.  I don't even understand



          4     what that is about.  I can't read it.  I don't know it.



          5               HEARING OFFICER SPACKMAN:  Well, and I guess



          6     my intention this morning, John, is to put each of these



          7     witnesses on and just very generally ask them some



          8     questions to explain what is in the documents so you



          9     understand what is here.



         10               MR. KUGLER:  Well, I appreciate that part, but



         11     I don't want to waive my right of objection accordingly.



         12               HEARING OFFICER SPACKMAN:  Okay.  And I agree,



         13     you certainly have the right to object, but I want this



         14     to be a full and complete record at this point.  And



         15     that is why I've asked staff to prepare the memorandum



         16     and that is why I've asked that you be here today.  And



         17     you are entitled to ask them after they present their



         18     testimony -- it will be more narrative, than anything --



         19     to ask them questions about the information that is



         20     contained here in on cross-examination.



         21               MR. KUGLER:  All right.



         22               HEARING OFFICER SPACKMAN:  All right.  With



         23     that introduction, and maybe we ought to introduce



         24     everybody here again.



         25               My name is Gary Spackman, I'm the hearing
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          1     officer and the interim director of the Department.



          2     This is Matt Weaver to my right, he will be recording



          3     the testimony today.  And Mr. Kugler is here, John



          4     Kugler, we've been conversing.  And also here today is



          5     Shelley Keen, Allan Wylie, Liz Cresto, and Craig Saxton.



          6               And the record has already captured the



          7     discussion about the proceedings today.  I won't need to



          8     repeat them.  Today is the time and place that was set



          9     for this augmentation hearing.



         10               Do we have any other matters to discuss before



         11     we go on the record?



         12               MR. KUGLER:  I just want one question with



         13     you, sir.



         14               HEARING OFFICER SPACKMAN:  Yes.



         15               MR. KUGLER:  That is, this ground was in CRP



         16     when this water right in 1990 was granted, and that I



         17     think is a part of the Department record.  But there was



         18     a CRP contract along the land; am I correct?



         19               HEARING OFFICER SPACKMAN:  That is my



         20     recollection.



         21               MR. KUGLER:  That is my recollection.



         22               HEARING OFFICER SPACKMAN:  Let me just --



         23               MR. KUGLER:  Because I was going to bring the



         24     CRP contract itself physically, but I believe I



         25     testified to that during the prior hearing.
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          1               HEARING OFFICER SPACKMAN:  That is what I



          2     recall.  And, John, let me give you an opportunity,



          3     first of all, to make an opening statement, you might



          4     want to do that here.  And then I would like -- well, I



          5     will call the witnesses that participated in the



          6     preparation of these documents, because I don't think



          7     it's appropriate that I take this into the record



          8     without you having the opportunity to have them here and



          9     examine them.



         10               MR. KUGLER:  Well, okay, I understand.



         11               HEARING OFFICER SPACKMAN:  And then following



         12     their testimony then you'll have an opportunity to



         13     present whatever you want to present.  And from my



         14     perspective, there won't be any kind of rebuttal from



         15     the Department.  I'm just trying to bring evidence into



         16     the record.



         17               So let's start, Mr. Kugler, do you wish to



         18     make an opening statement?



         19               MR. KUGLER:  Briefly it is, I would start off



         20     by commenting with respect to that particular document.



         21     I think it's irrelevant to the issue anyway, the



         22     petition involved here.  So in addition to procedural



         23     objection, I think it's irrelevant on its face.



         24               The question being here is whether or not I



         25     was entitled to drill a well as a result of having a
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          1     permit issued to me.  And it is my position that it is,



          2     and I think from that particular standpoint, the record



          3     did evaluate that I should have been granted a right --



          4     a well right to drill a well and have a well driller



          5     apply for a drilling permit on this particular ground.



          6               And also that not only is it relevant, even if



          7     it were relevant to this particular proceeding, the



          8     mitigating factors which do, in fact, exist within here



          9     as to how much money I had expended and how much time



         10     and effort I had spent trying to get that well done



         11     before we even tried to put it into CRP.  And I had a --



         12     I think the record shows that I had a major investment



         13     in equipment that a well driller asked me to acquire and



         14     then he stole it and sold it, that type of thing, all of



         15     which are factors there.  And I think those overcome any



         16     other difficulties and that I should have the right to



         17     have the well that came as a part of the issuance of the



         18     permit.



         19               HEARING OFFICER SPACKMAN:  Well, those



         20     certainly are issues that need to be addressed.



         21               MR. KUGLER:  Yeah.



         22               HEARING OFFICER SPACKMAN:  And I don't want to



         23     discount those issues.



         24               MR. KUGLER:  Yeah.



         25               HEARING OFFICER SPACKMAN:  The other issues in
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          1     my opinion that relate to this are:  What is the



          2     relationship of your permit with other permits that



          3     either may have been allowed to develop or may have been



          4     held for whatever reason?  What are the policies of the



          5     Department?  What is the law?  And then what are the



          6     impacts?



          7               MR. KUGLER:  Well, I understand that, yeah.



          8               HEARING OFFICER SPACKMAN:  So those are



          9     important issues as well.  And I know you feel they are



         10     irrelevant, but to develop a full and complete record, I



         11     want to have all of that information in place.



         12               MR. KUGLER:  Well, the only rebuttal or



         13     additional statement I would make in that regard is:  My



         14     position would be is that the record already had a



         15     finding in that regard of record.



         16               HEARING OFFICER SPACKMAN:  There certainly was



         17     a finding that there wasn't supporting evidence in the



         18     record, and that's part of the reason why this order



         19     granting the augmentation hearing was issued.



         20               With that opening statement, I will call



         21     Shelley Keen.  If you'll step forward, Mr. Keen.  Take a



         22     seat at the microphone and raise your right hand.



         23                          SHELLEY KEEN,



         24     first duly sworn to tell the truth relating to said



         25     cause, testified as follows:
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          1               HEARING OFFICER SPACKMAN:  Thank you, please



          2     be seated.



          3



          4                             EXAMINATION



          5     QUESTIONS BY HEARING OFFICER SPACKMAN:



          6           Q.  Mr. Keen, I'll hand you a copy of what is



          7     identified as IDWR Staff Memorandum in the Matter of



          8     Permit No. 35-8359 in the name of John B. Kugler and



          9     Diane K. Kugler.



         10           A.  Thank you.



         11           Q.  Are you aware or acquainted with this



         12     document?



         13           A.  I am.



         14           Q.  And it is contained in the files of the



         15     Department of Water Resources and in particular in the



         16     File 35-08359.  And you are aware that the director



         17     requested preparation of a staff memorandum?



         18           A.  Yes.



         19           Q.  And can you explain your participation in the



         20     preparation of this memorandum?



         21           A.  Yes.  I was asked to prepare a list of water



         22     rights that have been issued in the trust water area and



         23     which contain a condition of approval limiting them to a



         24     specific term of years.  And I did that and produced



         25     approximately a 15-page list of about 680 water right
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          1     approvals containing those conditions from that trust



          2     water area.



          3           Q.  Can you explain your acquaintance with trust



          4     water, and if you could identify trust water and what it



          5     is and where it came from.  I just want you to narrate



          6     this information as best you can.  I don't want to



          7     necessarily engage in a very rigid examination process.



          8               And, Mr. Kugler, if you have some objection



          9     during the testimony, you are welcome to tender it at



         10     any time.



         11               MR. KUGLER:  Well, I have a standing objection



         12     against all of it.  Thank you.



         13               HEARING OFFICER SPACKMAN:  So recognized.



         14           Q.  (BY HEARING OFFICER SPACKMAN)  Mr. Keen?



         15           A.  Okay.  Thank you.



         16               Trust water as defined in the water



         17     appropriation rules for the Department of Water



         18     Resources is that portion of an unsubordinated water



         19     right for generating hydropower that is in excess of a



         20     state-established minimum stream flow.



         21               And in Idaho when we speak of trust water, we



         22     are usually thinking of the water in the Snake River or



         23     its tributaries, including groundwater from Milner Dam



         24     where the minimum stream flow is zero, downstream to



         25     Murphy Gage where the minimum stream flows are, if I
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          1     remember correctly, 3900 cfs from April through October,



          2     and 5600 cfs from November through March.



          3               And the reason for that specific area is that



          4     on the downstream end near Murphy there is an Idaho



          5     Power Company dam and facility at Swan Falls where the



          6     unsubordinated water right was, if I remember correctly,



          7     about 8400 cfs.



          8               So commencing in 1977 there was a lawsuit and



          9     several things that occurred, but it resulted in the



         10     State of Idaho acquiring, in exchange for establishment



         11     of those minimum stream flows, the portion exceeding



         12     those minimums of Idaho Power Company's hydropower right



         13     in trust and the opportunity to reallocate that trust



         14     water for upstream development as long as that upstream



         15     development is in the public interest.



         16           Q.  You referred to trust water being located in a



         17     particular area.  Can you define that geographical area?



         18           A.  Sure.  As I mentioned before, it's the Snake



         19     River and surface water and groundwater tributary to the



         20     Snake River from Murphy, which is in southwestern Idaho,



         21     upstream to Milner Dam in south central Idaho on the



         22     Snake River.  And that area generally encompasses



         23     groundwater across the Eastern Snake River Plain Aquifer



         24     and to some extent in tributary basins like the Wood



         25     River and the Lost River Basin, and then also some area
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          1     on the south side of the Snake River extending across



          2     the Magic Valley.



          3           Q.  Are there fixed boundaries that identify where



          4     groundwater or surface water is considered to be trust



          5     water?



          6           A.  Yes.  That boundary is in the Water



          7     Appropriation Rules, IDAPA 37-0308, if I remember



          8     correctly, in an appendix in that area is described with



          9     metes and bounds and a map.



         10           Q.  Do you have any familiarity with the way in



         11     which the boundary was developed?



         12           A.  I'm not really familiar with exactly how that



         13     was developed at the time.  I suspect there was some



         14     modeling effort, but really I can't testify to extensive



         15     knowledge of that.



         16           Q.  And can you characterize the importance of



         17     trust water area as it relates to the entire Swan Falls



         18     controversy and settlement that occurred statewide in



         19     the '80s?



         20           A.  Yes.  The importance of that was that if the



         21     unsubordinated hydropower right held by Idaho Power at



         22     Swan Falls had to be honored, then there would have had



         23     to be likely a curtailment of water rights throughout



         24     the trust water area in order to meet the 8400 cfs water



         25     right at Swan Falls.
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          1               By entering into the agreement the State



          2     avoided that delivery call and allowed water use to



          3     continue upstream from Swan Falls and across the Eastern



          4     Snake Plain Aquifer and also enabled some additional



          5     development of consumptive water uses with the use of



          6     that trust water.



          7           Q.  What was the importance of having a boundary



          8     in a defined area for that settlement?



          9           A.  The importance of having a boundary was for



         10     proper administration.  The boundary attempts to



         11     describe the area in which water is tributary to the



         12     Snake River downstream from Milner Dam as opposed to



         13     upstream from Milner Dam.



         14               A water tributary to the Snake River upstream



         15     from the Milner Dam is often referred to as nontrust



         16     water and that area is the nontrust area.



         17               But for proper administration there needed to



         18     be some demarkation between the area where water was



         19     going to be considered tributary -- and I'm talking



         20     ground water here -- tributary to the Snake River below



         21     Milner as opposed to upstream.



         22           Q.  Can you explain the background regarding the



         23     water rights that you have listed in the staff



         24     memorandum and the term condition placed on those water



         25     rights?
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          1           A.  Certainly.  As the Department began processing



          2     applications for new water rights within the trust water



          3     area toward the end of the 1980s, it was the policy of



          4     the Department, which continues to this day, to limit



          5     the permits and licenses issued based on those permits



          6     to a term of years, typically 20 years, to allow the



          7     opportunity for the water user to amortize the cost of



          8     development.



          9           Q.  Let me just interrupt for a minute.  I'm sorry



         10     for the interruption.



         11               Is this limitation of time, is it purely based



         12     on policy or are there other grounds for the Department



         13     to have placed a term limit of years, do you know?



         14           A.  I actually took some time yesterday to try to



         15     determine that question.  And, you know, maybe my



         16     research was not complete, but I didn't find the



         17     opportunity for a term limit in statute or in rules.  I



         18     traced it back to the implementation policy from 1988



         19     for the Swan Falls agreement and found several



         20     references and an explanation of that policy in that



         21     document.



         22           Q.  Okay.  Go ahead.  I'm sorry to interrupt.



         23           A.  No problem.



         24               So the purpose of the term limit is to provide



         25     the director of the Department of Water Resources an
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          1     opportunity periodically to evaluate whether those trust



          2     water rights remain in the public interest.  When they



          3     are initially reviewed, they are reviewed to make sure



          4     that they are individually and collectively not going to



          5     provide a significant reduction to flows of the Snake



          6     River.  And if they are found to probably cause a



          7     significant reduction, then there is a public interest



          8     review and criteria in code and the rules for the



          9     director to conduct that public interest review.



         10               And that public interest review weighs the



         11     need for the additional development of the water and its



         12     economic value to the state of Idaho in opposition to



         13     the value of that water for generating hydropower.



         14           Q.  And what are the dates of some of those term



         15     limit approvals?



         16           A.  So the list that I prepared shows approvals



         17     occurring as early as the early 1980s.  I have one, for



         18     example, here from 1981, all the way up to current time.



         19     Although those that are from more recent time tend to be



         20     nonconsumptive uses and DCMI uses and that kind of



         21     thing.



         22               The older ones I suspect were permits that



         23     were issued and then reprocessed in the late 1980s and



         24     early 1990s.  The rules called for permits in the trust



         25     water area that had already been issued but had a
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          1     limited development to actually be reprocessed so that



          2     the public interest evaluation could be applied to them.



          3           Q.  Do you know if Mr. Kugler's permit 35-8359 was



          4     one of those that the Department reviewed for



          5     reprocessing?



          6           A.  Yes, that permit did show up on my list.  The



          7     approved date on the list is July 27th, 1990, according



          8     to what I came up with.  And I don't know right off the



          9     top of my head whether it was reprocessed or whether it



         10     was still in the application state when trust water



         11     processing began.



         12           Q.  Let's go back to the term of years for the



         13     list of water rights that you have.  Many of those were



         14     issued for -- and what was the term of years, its



         15     limitation?



         16           A.  Almost all of them have a term of 20 years.



         17           Q.  And based on the dates that you gave, are some



         18     of those term of years expiring now, or terms of years?



         19           A.  Yes, that is correct.  Many of the approvals



         20     occurred around 1990 or shortly thereafter, so just



         21     about now we would be seeing some of these permits and



         22     licenses begin to reach the date after which the



         23     director can review them for -- to make sure they remain



         24     in the public interest.



         25           Q.  So what are we doing, now that those terms of
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          1     years are expiring?



          2           A.  The Department has drafted a letter, which has



          3     not gone out yet, but the letter is addressed to holders



          4     of these permits and licenses, and some of them may even



          5     have been decreed in the Snake River Basin Adjudication



          6     now, which contain the term review condition.



          7               And it's notifying those water right holders



          8     that their terms, their 20-year terms are expiring and



          9     that the Department may begin evaluating those to



         10     determine and if they are still in the public interest.



         11               The letter as drafted currently, and I have to



         12     say that it hasn't gone out yet, indicates that the



         13     Department probably won't begin that review process



         14     until about 2014, because the Department is addressing



         15     some other priorities first.



         16           Q.  And what is the reason for the concern or the



         17     letter at this point?



         18           A.  As I understand it, I haven't been too heavily



         19     involved in these discussions, but to some extent it has



         20     to do with the fact that the Snake River Basin



         21     adjudication is addressing the hydropower rights held by



         22     Idaho Power Company and was an important part of the



         23     adjudication process to define some outstanding issues



         24     related to trust water and trust water processing.  And



         25     as part of that, the State of Idaho needed to commit to
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          1     Idaho Power that it would conduct this review of these



          2     trust water rights.



          3           Q.  Has there been any concern expressed about the



          4     continued use of this trust water and its impacts on the



          5     minimum flows at Murphy?



          6           A.  Yes.  There has been some discussion over the



          7     years.  There have been a limited number of times that



          8     the opportunity to maintain the minimum stream flows has



          9     come into question, the ability to maintain those



         10     minimum stream flows.



         11               And because of that -- again, the State of



         12     Idaho could be facing the need to curtail water rights



         13     to make sure that those minimum stream flows are



         14     maintained.  And if the Department were to curtail water



         15     rights, presumably these that I've identified on the



         16     list, these trust water rights, by definition would be



         17     ones that would be candidates for curtailment because



         18     they use the water that is tributary to the Snake River



         19     and that minimum stream flow reach.



         20           Q.  Mr. Keen, do you know whether or not the point



         21     of diversion proposed by permit number 35-8359 is within



         22     or without the trust water area?



         23           A.  Yes, I looked at that yesterday.  And it is



         24     within the trust water area about three to four miles



         25     north of the line dividing trust water from nontrust

�



                                                                      24









          1     water in the area of American Falls Reservoir, and north



          2     of that line would put it firmly in the trust water



          3     area.



          4           Q.  But close to the boundary of the trust water?



          5           A.  Yes.  Three to four miles is relatively close



          6     to the boundary, yes.



          7           Q.  And because it's close to the boundary, you



          8     testified at one time about a nontrust water area that



          9     would be upstream, or water tributary above Milner.  Can



         10     you talk about the nontrust water area and what it is?



         11           A.  Yes.  Under the State water plan, the minimum



         12     stream flow on the Snake River at Milner Dam, which is



         13     in south central Idaho, is zero, meaning that there is



         14     no obligation to deliver water upstream from Milner Dam



         15     to uses downstream from Milner Dam.



         16               And the area where groundwater and surface



         17     water are tributary to the Snake River upstream from



         18     Milner Dam and, therefore, potentially subject to



         19     curtailment and administration to regulate water rights



         20     by priority, that area is typically referred to as the



         21     nontrust water area.



         22           Q.  And will you talk about the Department's



         23     processing of water rights in the nontrust and trust



         24     water area and any possible restrictions on



         25     appropriations that have been imposed or in place by the
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          1     Department over the last 20 or 30 years?



          2           A.  Yes.  In 1992 Director Higginson of the



          3     Department of Water Resources established a moratorium



          4     on new appropriations in the Snake River Basin,



          5     including surface and groundwater upstream from Weiser,



          6     which is on the Snake River across from Oregon, so on



          7     the western side of the state.



          8               And that moratorium was in response to a



          9     period of drought in the state of Idaho in which stream



         10     flows were down, so reliance on groundwater



         11     appropriations became greater and the maintenance of



         12     minimum stream flows, particularly the one at Weiser,



         13     was becoming difficult to accomplish.



         14               And so the first step there in making sure



         15     that the minimum stream flow was maintained was to make



         16     sure we weren't exacerbating the problem by issuing new



         17     water right approvals.



         18               As conditions changed, "conditions" meaning



         19     precipitation and snow pack over the years, that



         20     moratorium was modified, first to carve out the nontrust



         21     water area and establish a separate moratorium there,



         22     and then to back the end point of the remaining piece of



         23     the moratorium up to King Hill, which is upstream from



         24     Swan Falls.



         25               And so the way things sit now, is that since
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          1     1992 there has been the moratorium, in its modified form



          2     now, that extends across the trust water area and



          3     includes tributary basins, such as the entire Wood River



          4     Basin, the entire Little Lost and Big Lost River Basins.



          5               And in the nontrust water area, the moratorium



          6     order there had some language that was supported by



          7     legislation that caused it to be in place until 1997.



          8     That language was a little bit ambiguous, but the



          9     Department has since interpreted that to mean that the



         10     moratorium in the nontrust water area upstream from



         11     Milner has expired and there is no moratorium in place



         12     there.  However, there have been delivery calls made in



         13     that area by surface water users against groundwater and



         14     other appropriators.



         15               And the conclusion of the Department is that



         16     for the most part there isn't water available for



         17     appropriation without jeopardizing the ability of the



         18     senior surface water users to receive their full



         19     supplies.  And so even though there is no moratorium in



         20     the nontrust water area, a water user in the nontrust



         21     water area would have to show the Department that there



         22     actually is some water that could be appropriated



         23     without causing injury to the senior water users or that



         24     user would have to mitigate for the potential injury to



         25     senior surface water users.
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          1           Q.  And, Mr. Keen, do you know if permit number



          2     35-8359 was affected by the execution and issuance of



          3     moratoriums in 1992 by Director Higginson?



          4           A.  Yes.  The permit had been issued by the time



          5     the moratorium went into place.  But in 1994 Director



          6     Higginson issued an order, I believe it was called a



          7     temporary stay in development, in which he required



          8     permit holders who -- in the trust water area who have



          9     not yet submitted proof of beneficial use to either



         10     submit proof of beneficial use indicating that they had



         11     completed their development, or to show that they have



         12     made a substantial investment in development of their



         13     permit.



         14               I don't remember what that threshold was for



         15     substantial, seems like it was $15,000 or $25,000,



         16     something like that.  I don't remember that precise



         17     number.  Or the third option was to request an ongoing



         18     stay in development until circumstances changed.



         19               And so Mr. Kugler's permit, if I remember



         20     correctly, ultimately received a stay in development, a



         21     long-term stay, and then that was extended through or



         22     requests for extension of time to submit proof of



         23     beneficial use, if I recall correctly.  And I don't



         24     remember how many of those extensions there might have



         25     been.
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          1               HEARING OFFICER SPACKMAN:  I don't have any



          2     other questions for Mr. Keen.



          3               Mr. Kugler, do you wish to cross-examine Mr.



          4     Keen regarding new information?



          5



          6                            EXAMINATION



          7     QUESTIONS BY MR. KUGLER:



          8           Q.  Well, I was wondering when these rules that he



          9     talked about to begin with were adopted, that you were



         10     talking about, as far as trust waters were concerned.



         11               Do you know the specific date?



         12           A.  The water appropriation rules were first



         13     adopted in 1986 or thereabouts, if I remember correctly,



         14     and I think maybe modified slightly the year after.  I



         15     remember reading something about two years in the



         16     mid-1980s when the rules were adopted and then adjusted



         17     in the next legislative session.  So I think it was '86



         18     and '87, but I could be off by a year or two there.



         19           Q.  Does this list that you have in this



         20     particular document include issuance of permits from



         21     nontrust waters as well, or is it all trust water only?



         22           A.  This list is only what the Department



         23     considers to be trust water.  There are no -- the points



         24     of diversion are within the trust water area.



         25           Q.  But you indicated that a line is within the
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          1     trust area?  Do you know what the boundary lines are in



          2     that particular area specifically?



          3           A.  Yes.  Yours is within the trust water area,



          4     but it is close to the boundary line.  It's about --



          5           Q.  You talked about the north boundary.  What



          6     about the west boundary?



          7           A.  Well, at that location the boundary between



          8     trust and nontrust runs on a line trending mainly



          9     east-west but a little bit north-south.  So if you



         10     picture it coming past American Falls Reservoir on the



         11     north side, it runs northeast to southwest.  And your



         12     point of diversion for your permit is on the north, or I



         13     guess you could say northwest side of that line within



         14     the trust water area, and it's about three to four miles



         15     from that line.



         16           Q.  Both north and west?  I mean, the line crosses



         17     this way on a rectangle.  There is a square corner up in



         18     there somewhere.



         19           A.  If you took the most direct line



         20     southeastward, that would be three to four miles.  If



         21     you went directly south, it would be a little more than



         22     that.  If you went directly eastward, it would be



         23     considerably more than that, if I remember correctly.



         24           Q.  Now, are there permits that were issued



         25     between 1984 and 1990 that are not on that particular
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          1     list that cover this general area?



          2           A.  Yes.  Yes, there were permits that were issued



          3     in that time frame that would not have been reprocessed



          4     under the trust water processing established in the



          5     rules, because the development would have been completed



          6     by the time the trust water processing began or there



          7     would have been a substantial investment made and the



          8     right -- the permit holders would have been asked to



          9     provide evidence of that, if they had not already



         10     submitted proof of beneficial use.



         11           Q.  Between 1984 and 1990 could you provide a list



         12     of those documents, of those permits?  Could it be



         13     extracted from Department records?



         14           A.  I think it certainly could.  I'm not sure how



         15     much effort it would take.  I would have to think



         16     through how we would identify those, but I would think



         17     it would certainly be possible.



         18           Q.  Well, I'm thinking of between -- up until that



         19     July date of 1990 when my permit was actually physically



         20     issued, the application being filed much earlier, of



         21     course, than that, when I was trying to develop the land



         22     in the '80s, '84 and '85.  You don't have any idea what



         23     number that might be?



         24           A.  I don't right off the top of my head.  If I



         25     had to ballpark it, I would say probably hundreds, but I
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          1     don't know how many hundreds.  And that is just a guess



          2     based on my experience issuing water right licenses for



          3     those in the 1990s.



          4           Q.  Okay.  But I'm talking about on or before July



          5     of 1990.



          6           A.  Yes.  If you are asking about permits issued



          7     before July of 1990 and after some date in the early



          8     '80s and those permits were not reprocessed and did not



          9     get the term limit, like I said, I would guess it would



         10     be in the hundreds, but I don't know how many hundreds.



         11           Q.  You don't know how many of these permits



         12     combined would have a priority date on and after 1984?



         13           A.  Yeah, I don't.  I'm sure we could figure that



         14     out, but I don't know the number for sure.



         15           Q.  And, of course, if I were ready to develop, my



         16     priority date would go back and revert to the 1984



         17     filing, does it not?



         18           A.  Yes, typically, unless proof of beneficial use



         19     is submitted late, the priority date stays the same as



         20     the application date.



         21           Q.  And when you are talking about proof being



         22     submitted late, we both know that I'm looking for a well



         23     now, and I can't submit a proof without it, can I?



         24           A.  That's correct.



         25           Q.  And the Department will not give me a well
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          1     permit to this date, have they?



          2           A.  You know, I haven't been involved in those



          3     discussions, but that is my understanding, yes.



          4               MR. KUGLER:    Thank you.  Nothing further.



          5               HEARING OFFICER SPACKMAN:  Thank you, Mr.



          6     Keen.



          7               I will next call Liz Cresto to come forward.



          8               Raise your right-hand, please.



          9                           LIZ CRESTO,



         10     first duly sworn to tell the truth relating to said



         11     cause, testified as follows:



         12               HEARING OFFICER SPACKMAN:  Thank you.  Please



         13     be seated.



         14



         15                           EXAMINATION



         16     QUESTIONS BY HEARING OFFICER SPACKMAN:



         17           Q.  I probably ought to give you the opportunity,



         18     I didn't give Mr. Keen.  State your name for the record,



         19     if you would.



         20           A.  Liz Cresto.



         21           Q.  And what is your employment?



         22           A.  I work here at IDWR.  I'm a technical



         23     hydrologist.



         24           Q.  Working as a technical hydrologist, what do



         25     you do?
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          1           A.  I'm mainly involved with surface water, so one



          2     of my jobs is to monitor the flows of the Snake River



          3     near Murphy.



          4           Q.  And Ms. Cresto, I'll hand you a document that



          5     we referred to earlier during Mr. Keen's testimony, and



          6     it's titled "IDWR Staff Memorandum."  Are you acquainted



          7     with this document?



          8           A.  Yes.



          9           Q.  And did you assist in its preparation?



         10           A.  Yes.



         11           Q.  And can you explain what part of this report



         12     that you prepared?



         13           A.  I prepared -- within the document are several



         14     memos, and I prepared a memo on the flows at Snake River



         15     near Murphy, 1980 to 2010.



         16               HEARING OFFICER SPACKMAN:  Is her voice being



         17     picked up, Mr. Weaver?



         18               MR. MATT WEAVER:  It is.



         19               HEARING OFFICER SPACKMAN:  Okay.  Thanks.



         20               If you could speak up, Ms. Cresto, I'd



         21     appreciate it.



         22               THE WITNESS:  Okay.



         23           Q.  (BY HEARING OFFICER SPACKMAN)  And can you



         24     explain your -- the work that you've conducted over the



         25     past few years related to monitoring the flows at Murphy
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          1     Gage?



          2           A.  So for, I think since 2005, I've been



          3     monitoring the flows of the Snake River near Murphy.



          4     And what I do is I look at the minimum flows, which is



          5     3900 cfs from April through October, and then 5600 cfs



          6     from November through March.  And I monitor those



          7     flows -- the physical flows on the Snake River near



          8     Murphy to make sure we are not hitting the minimum.



          9               In addition to the minimum, we term it a



         10     reference flow, because we also look at making sure that



         11     during the flow augmentation season that flow



         12     augmentation water that is released from Milner or is a



         13     part of the Bell Rapids out by the Bureau, that that



         14     water physically makes it past the Murphy Gage.



         15           Q.  So that augmentation water is considered as



         16     what on top of the minimum flow?



         17           A.  We call it a reference flow, but we consider



         18     that we need to protect that water, kind of as if it



         19     were a minimum flow, because with the obligation to



         20     shepherd the Bureau's water down and out of the state.



         21     I'm not sure if there is a formal agreement for that.



         22           Q.  So if you were characterizing the reference



         23     flow, it is a flow rate that includes the minimum stream



         24     flows, as I understand.



         25           A.  Correct.
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          1           Q.  At Murphy.  Plus, some additional flow on top



          2     of it that is being released either as storage or other



          3     water that is supposed to move through the system that



          4     can't be counted as part of the minimum; right?



          5           A.  Correct.



          6           Q.  And so even though the flows at Murphy are



          7     higher than the minimums, that additional flow can't



          8     count toward the minimum, is my understanding.



          9           A.  There is a little bit of -- I guess if we were



         10     to fall below the reference line, we might not be



         11     violating the Swan Falls agreement, the 3900, but we



         12     would be, I guess, violating our obligation to the



         13     Bureau.



         14           Q.  This water that you are talking about, it's in



         15     addition to the minimum flow, it's intended to flow



         16     downstream past the Murphy Gage for what purpose?



         17           A.  For both the minimum and the flow augmentation



         18     purposes.



         19           Q.  Okay.  And can you tell me why it is that



         20     you've been monitoring these flows?



         21           A.  Because we've had numerous drought years and



         22     we've come pretty close to that reference line or the



         23     minimum flow line.  So I mainly closely monitor them



         24     this time of year in the drought years, not this year,



         25     but other years this time of year typically the flows
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          1     dip down in the early summer, and that is our main



          2     period of concern.



          3           Q.  Are you aware of any times when the Department



          4     has been concerned about flows below the minimum or very



          5     near the minimum?



          6           A.  I think  -- in this memo I only said on



          7     December 14th, 1987 that the flows actually dropped



          8     below the minimum.  But in 2005 and in -- I know in



          9     2005, 2007 we came very close to that reference line, so



         10     the minimum plus the flow augmentation.  And then in



         11     2007, I believe, we actually sent out letters warning



         12     people that we are really close to that reference line



         13     or that there is the potential to shut off, I believe,



         14     groundwater users.



         15           Q.  And so this may be a difficult question, but



         16     you can answer it or not, depending on how comfortable



         17     you are.  But if the flows at Murphy Gage or the



         18     reference flow dropped below the minimums, then what



         19     would you anticipate the Department might do?



         20               MR. KUGLER:  Object to the question; form and



         21     speculation.



         22           Q.  (BY HEARING OFFICER SPACKMAN)  Okay.  Do you



         23     have any acquaintance with what the Department has done



         24     in the past?



         25           A.  I just have the acquaintance with the
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          1     reference -- or the warning letter that was sent out.



          2           Q.  And what did it warn?



          3               MR. KUGLER:  Objection about the best



          4     evidence.



          5               HEARING OFFICER SPACKMAN:  Well, I'll overrule



          6     that because she's acquainted with the letter, she can



          7     always talk about what --



          8               THE WITNESS:  It was just a warning to



          9     potentially shut people off if the flows continued to be



         10     below the reference line.



         11           Q.  (BY HEARING OFFICER SPACKMAN)  And this would



         12     be users from what sources of water?



         13           A.  The groundwater users and junior priority to



         14     the minimum flow.



         15           Q.  And this would be within the trust water area?



         16           A.  I believe so, yes.



         17               HEARING OFFICER SPACKMAN:  Mr. Kugler, I don't



         18     have any more questions.  Do you have questions for Ms.



         19     Cresto?



         20               MR. KUGLER:  I just want to thank her a lot



         21     for enjoying the weather this year.  It's wonderful when



         22     you see that.  But I do have one simple question for you



         23     with respect to that.



         24



         25
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          1     ///



          2                            EXAMINATION



          3     QUESTIONS BY MR. KUGLER:



          4           Q.  You are talking about the shut-off warnings,



          5     which of course is in the overall water case decision



          6     type of thing as far as priority is concerned.  But are



          7     you familiar with my filing permit in this proceeding?



          8           A.  Yeah.



          9           Q.  So I would have considerable priority over



         10     quite a number of those permit holders, would I not, if



         11     I get to drill a well?



         12           A.  I'm not really sure how that plays in -- I was



         13     not involved in developing the list of the warning



         14     letters and how they go through the priorities.  I just



         15     know they send out a general list.



         16           Q.  So your comments in general strictly relate to



         17     that one little portion of this, referring to that



         18     aspect of it.



         19           A.  Yes.



         20               MR. KUGLER:  Thank you.  That's all.



         21               HEARING OFFICER SPACKMAN:  John, I would be



         22     happy to recall Shelley Keen.



         23               MR. KUGLER:  No, that's okay.



         24               HEARING OFFICER SPACKMAN:  He would probably



         25     know some of that.
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          1               MR. KUGLER:  That's all right.



          2               HEARING OFFICER SPACKMAN:  Thank you, Ms.



          3     Cresto.



          4               Now, John, the last witness is Allen Wylie,



          5     and I'll just have Allen come up and swear him in.  And



          6     I want to tell you, to just give you a preview of why



          7     Allen is testifying.



          8                           ALLEN WYLIE,



          9     first duly sworn to tell the truth relating to said



         10     cause, testified as follows:



         11               HEARING OFFICER SPACKMAN:  Thank you.  Please



         12     be seated.



         13               The reason that I asked Allen to participate



         14     and prepare a portion for this memo was because as a



         15     result of where your point of diversion is located, it



         16     has impacts, the diversion of that groundwater, both to



         17     the trust water and the nontrust water areas, based on



         18     modeling that the Department has done.



         19               And so I want Allan to testify about it and



         20     put it in the record because there is a question, and I



         21     think this may cut in your favor more than against you.



         22     I'm serious.



         23               MR. KUGLER:  I understand.  I appreciate that.



         24     And after the hearing aspect I would like to visit a



         25     little bit with a couple of the individuals if possible.
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          1               HEARING OFFICER SPACKMAN:  I think that is



          2     great.  But what we have is we have a trust water area



          3     that is very fixed in both rule and law and in --



          4               MR. KUGLER:  I'm aware of that.



          5               HEARING OFFICER SPACKMAN:  We have a lot of



          6     law that doesn't necessarily support that very strict



          7     stringent definition.



          8               MR. KUGLER:  Yes.



          9               HEARING OFFICER SPACKMAN:  And so it's a



         10     dichotomy somewhat to me as the director and as hearing



         11     officer about what to do with it.  And like I say, it



         12     may cut -- in fact, I think it does, his testimony



         13     probably will cut more into your favor than against it.



         14               MR. KUGLER:  I could see that possibility.



         15               HEARING OFFICER SPACKMAN:  But I want to have



         16     it there, because if I don't then we don't have a



         17     complete record.



         18               MR. KUGLER:  I appreciate that aspect of it



         19     too.



         20               HEARING OFFICER SPACKMAN:  Okay.



         21               MR. KUGLER:  I'm just looking at the other



         22     wheel.



         23               HEARING OFFICER SPACKMAN:  Yeah.  Okay.  So



         24     let's just go through it here.



         25
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          1     ///



          2                            EXAMINATION



          3     QUESTIONS BY HEARING OFFICER SPACKMAN:



          4           Q.  Mr. Wylie, will you state your full name



          5     please for the record.



          6           A.  Allan Wylie.



          7           Q.  And will you explain what you do in your work



          8     here for the Department.



          9           A.  I do groundwater modeling.  I've done a



         10     groundwater model for the Eastern Snake Plain Aquifer,



         11     and for the Spokane RAFN model.



         12               HEARING OFFICER SPACKMAN:  Do you want me to



         13     go through and establish him as an expert witness?



         14               MR. KUGLER:  Not at all.  I would love to talk



         15     to him about Spokane RAFN.



         16               HEARING OFFICER SPACKMAN:  Well, I can tell



         17     you that he's appeared at various hearings, contest case



         18     hearings for the Department.



         19               MR. KUGLER:  I know the name.



         20               HEARING OFFICER SPACKMAN:  So I'll dispense



         21     with it.



         22           Q.  (BY HEARING OFFICER SPACKMAN)  But, Mr. Wylie,



         23     are you acquainted with the report that is in front of



         24     you titled "IDWR Staff Memorandum"?



         25           A.  I am.
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          1           Q.  And you prepared a portion of the memorandum?



          2           A.  I did.



          3           Q.  And can you explain what you prepared for the



          4     memorandum?



          5           A.  I was asked to do a modeling analysis of Mr.



          6     Kugler's permit, and I went through and found the number



          7     of acres that he was requesting to irrigate.



          8               I selected -- from the permits I found the



          9     location he was intending to put his well.  Then I took



         10     the average crop consumptive use and I subtracted off



         11     average precipitation and applied that result to his



         12     acres, and then put that stress on the aquifer at his



         13     well and ran a modeling analysis and using the model



         14     determined where his impacts would be realized along the



         15     Snake River.



         16           Q.  Can you back up a little bit and explain what



         17     the model is and what it's intended to try to simulate?



         18           A.  The model, we divided up the aquifer into one



         19     mile by one mile grids and each grid has different



         20     stresses and different physical properties.  And these



         21     different stresses and different physical properties



         22     allow the model to steer the impacts in what we hope is



         23     something approaching the way the real world situation



         24     is.



         25               And the intent of that is that this results in
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          1     a better tool for administering water than just having a



          2     bunch of experts at a hearing argue about where the



          3     impacts might be realized.



          4               And the model was constructed by many experts,



          5     representatives from Idaho Power, the Bureau, other



          6     people sent experts, some people participate on their



          7     own.  And the intent of that is to give everybody common



          8     ground for this tool to use to see how the impacts are



          9     distributed along the Snake River.



         10           Q.  Somebody inputting the information that you



         11     explained earlier into the model, and will you go back



         12     and explain what those inputs would then simulate using



         13     the model with respect to Mr. Kugler's application -- or



         14     his permit?  I'm sorry.



         15           A.  I came up with just under 540 acre feet per



         16     year would be consumptively used if Mr. Kugler's permit



         17     were fully developed.  Is that what you are asking?



         18           Q.  And then that would be how much water would be



         19     consumptively used.  But then what are the simulated



         20     impacts on the Snake River and reaches above and below



         21     Milner?  Because I think the report probably shows that



         22     information.



         23           A.  Do you want all 11 reaches or just -- I've got



         24     490.5 above Milner.  So based on Mr. Keen's that would



         25     be in the nontrust.  And then 49 acre feet per year
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          1     would be below Milner, and that, as I understand from



          2     Mr. Keen, would be in the trusts.



          3           Q.  And you referred to various reaches.  I don't



          4     want to delve too far into this subject because I'm not



          5     sure how relevant it is.  But the model apparently



          6     simulates through the pumping depletions to various



          7     identified reaches of the Snake River.



          8           A.  There is a total of 11 reaches.  Do you want



          9     me to go through all of them or --



         10           Q.  No, just to sort of generally explain, there



         11     are some reaches above, some below.



         12           A.  There are five reaches above Milner and six



         13     reaches below Milner.  So that is just areas where the



         14     model is totaling up the impact from whatever stress is



         15     being applied to the model.



         16           Q.  And the impacts or the simulated impacts that



         17     you are explaining would occur within what time frame if



         18     Mr. Kugler's pumping?



         19           A.  This would be steady state, so that is a long



         20     time after full build out.  I did do transient graphs,



         21     which simulate how long it would take to realize that,



         22     and I went out 100 years.



         23               And in most cases, particularly below Milner,



         24     it takes quite a few years before -- some of them you



         25     never even get a 10th of a cfs impact.  I think if I
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          1     look back here to the full build out, it doesn't get to



          2     half of a -- it doesn't get to a 1/10th of a cfs.  It's



          3     less than five years before it gets to -- before it gets



          4     up to a 100th of a cfs.



          5           Q.  Is there more information that you would like



          6     to add or discuss regarding the simulations and the



          7     model itself?



          8           A.  No, I can't think of anything.



          9               HEARING OFFICER SPACKMAN:  Okay.  Thank you.



         10               Mr. Kugler, again, the reason for the



         11     presentation was to lend to the record the expertise



         12     that the Department --



         13               MR. KUGLER:  I understand that aspect of it



         14     from that standpoint.  I was looking at other things.  I



         15     have no questions for him.  Thank you.



         16               HEARING OFFICER SPACKMAN:  Okay.  Thank you,



         17     Mr. Wylie.



         18               That is all the information that we had



         19     prepared in support of the staff memorandum, John, and



         20     you are welcome to present whatever additional evidence



         21     you want to regarding --



         22               MR. KUGLER:   Let me just briefly state, and



         23     I'll leave that for your standpoint, because I don't



         24     think that you have given any thought to or looked at



         25     the impact.  My recollection -- and I'm getting old, I
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          1     don't remember a lot anymore.  But there was a statute



          2     before a lot of these rules and regulations came in



          3     enacted by the legislature, and I think it's 42-223, if



          4     I remember right.  And you didn't address that in your



          5     order, and I would like that addressed at this time if



          6     you believe it has any impact as far as the decision is



          7     concerned.



          8               HEARING OFFICER SPACKMAN:  What do you believe



          9     the statute says?



         10               MR. KUGLER:  I think that is the one that



         11     protected my rights as if I had gone in and had a well



         12     permit issued to me originally in 1984, and protects it



         13     just as existed as it was first issued between '84 and



         14     '85, '89 for that matter, a five-year period.



         15               HEARING OFFICER SPACKMAN:  Okay.  I don't



         16     recall that.



         17               MR. KUGLER:  That has to do -- because this



         18     statute was enacted prior to the moratorium statute, and



         19     I think that is a legal issue, may or may not be



         20     involved eventually.  As I said, I want to chat briefly



         21     with these gentlemen here and talk about something else,



         22     part of it.



         23               HEARING OFFICER SPACKMAN:  Is the statute



         24     identified in any of your briefing?



         25               MR. KUGLER:  I doubt it because -- not to my
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          1     recollection.  I think I argued it orally at that last



          2     reconsideration hearing.



          3               HEARING OFFICER SPACKMAN:  I would appreciate



          4     a direct reference, because what you are talking



          5     about --



          6               MR. KUGLER:  I'll get it to you in writing.



          7               HEARING OFFICER SPACKMAN:  Okay.  Additional



          8     arguments or evidence you wish to present, Mr. Kugler?



          9               MR. KUGLER:  No, no, nothing further, no.



         10               HEARING OFFICER SPACKMAN:  I know, John, that



         11     you are concerned, again, about the second portion of



         12     what we talked about and that is that -- and you



         13     presented evidence at the first hearing regarding what



         14     you felt was a significant expenditure of money on your



         15     part for development.



         16               MR. KUGLER:  Right.



         17               HEARING OFFICER SPACKMAN:  And I certainly



         18     want to look at that as well, but I know that



         19     information is in the file and was presented at the



         20     initial hearing.  And so certainly if you want to



         21     expound or expand on that particular issue --



         22               MR. KUGLER:  No, no, I blubbered too much at



         23     that time.



         24               HEARING OFFICER SPACKMAN:  Okay.  Well, I hope



         25     you recognize at least in the presentation of the
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          1     evidence that is in the record, part of my reason for



          2     going through the more formal presentation was to set



          3     the stage for what I think is an important issue and



          4     some degree it is a test case for me and --



          5               MR. KUGLER:  Well, there is no question that



          6     this is a unique proceeding, but the advantage of it is



          7     you'll never have another one.



          8               HEARING OFFICER SPACKMAN:  Maybe.



          9               MR. KUGLER:  From what I know about other



         10     pending (inaudible), I don't anticipate one of this



         11     particular nature.  Mine is unique.  Because some of the



         12     controversies that are out there have been pending for a



         13     long time, even before.  And secondly, those newer ones



         14     that are developing by those three or four other people



         15     who attempt to prolong are not in the same position as



         16     mine by a long ways because of how late they filed to



         17     begin with.



         18               HEARING OFFICER SPACKMAN:  I think you are



         19     right in that smaller context, but in the larger view we



         20     have, and this is part of the reason all of this came



         21     in, we have many, many water rights right now --



         22               MR. KUGLER:  From what I see now, what your



         23     future applications are, you are right.  I go back to



         24     1962 when I argued for the three Idaho Power licenses



         25     before the National Park Association.  And I argued the
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          1     State's position as far as granting the licenses at that



          2     point in time, so I know a little bit about downstream



          3     flow.



          4               HEARING OFFICER SPACKMAN:  Who were you



          5     representing then?



          6               MR. KUGLER:  The State of Idaho.



          7               HEARING OFFICER SPACKMAN:  Were you working



          8     for the Attorney General?



          9               MR. KUGLER:  As a special appointment, yep,



         10     because I worked for the Commission.



         11               HEARING OFFICER SPACKMAN:  That is very



         12     interesting.



         13               MR. KUGLER:  A long time ago, almost 50 years.



         14               HEARING OFFICER SPACKMAN:  I know that.  But



         15     my concern in this is we have many, many water rights



         16     that have term limits expiring.



         17               MR. KUGLER:  Yes.  Well, I see where that



         18     comes into a different -- a little bit different play



         19     than mine, but you might get some guidance if I go



         20     forward, yes.



         21               HEARING OFFICER SPACKMAN:  Yeah, because many



         22     of those people, if we approve your water right or we



         23     approve it with some limited mitigation requirement,



         24     many of them might come in and hire somebody to apply



         25     the model to it and say:  My impact down below isn't all
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          1     to trust water.  It's not all depletion to Milner.



          2               MR. KUGLER:  I don't think that is open on any



          3     of those that I'm aware of anyway.



          4               HEARING OFFICER SPACKMAN:  It's not right now,



          5     but we have many of them that we will be going through a



          6     review, and we may be requiring of them something to



          7     ensure that the minimum flows at Murphy are maintained,



          8     that Liz talked about, because we were down some years



          9     bumping against it.



         10               So those are the kinds of issues that we are



         11     looking at, and consequently in some respects what you



         12     are presenting is a test case for the Department and



         13     maybe for --



         14               MR. KUGLER:  I don't want to make it a test, I



         15     would rather resolve it without that aspect of it.  That



         16     is why I wanted to have a hearing a couple years ago, as



         17     my CRP was expiring in 2009.



         18               HEARING OFFICER SPACKMAN:  Well, we knew it



         19     was on the rise even then, that is part of the reason



         20     for the delay.



         21               Okay.  If we don't have anything further,



         22     thank you and we'll close the record.  And you are



         23     welcome to talk to them.



         24               MR. KUGLER:  Yeah, I just want to chat a



         25     little bit about a change of point of diversion, as a
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          1     matter of fact.



          2               HEARING OFFICER SPACKMAN:  So you can stop the



          3     tape.



          4               (Off the record.)



          5               HEARING OFFICER SPACKMAN:  I've reopened the



          6     record -- are we recording, Matt?



          7               MR. MATT WEAVER:  Yes.



          8               HEARING OFFICER SPACKMAN:  I've reopened the



          9     record just to clarify the representation here today.



         10               Mr. Kugler, will you please state for the



         11     record your intention regarding your own representation



         12     here as contested.



         13               MR. KUGLER:  I have from the beginning been



         14     appearing pro se, and as far as this proceeding is



         15     concerned have done so.  I have not authorized anyone to



         16     make any filings with the Department for me.



         17               HEARING OFFICER SPACKMAN:  Okay.  And Jerry



         18     Rigby is --



         19               MR. KUGLER:  And Jerry Rigby specifically.



         20               HEARING OFFICER SPACKMAN:  Is not counsel of



         21     record.



         22               MR. KUGLER:  Is not counsel of record.



         23               HEARING OFFICER SPACKMAN:  Okay.  All right.



         24     Thank you very much for clarifying.  And we'll go off



         25     the record again.   (Hearing Concluded.)
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