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Attorneys for City of Pocatello

BEFORE THE DIRECTOR
OF THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO

IN THE MATTER OF T HE REQUEST FOR )
ADMINISTRATION IN WATER DISTRICT 120 )
AND THE REQUEST FOR DELIVERY OF WATER))
TO SENTOR SURFACE WATER RIGHTS BY )
A&B IRRIGATION DISTRICT, )
AMERICAN FALLS RESERVOIR DISTRICT #2, ) MOTION FOR STAY
BURLEY IRRIGATION DISTRICT, )
MILNER IRRIGATION DISTRICT, )
MINIDOK A IRRIGATION DISTRICT, )
NORTH SIDE CANAL COMPANY, AND }

)

)

TWIN FALLS CANAL COMPANY

The City of Pocatello respectfully requests that the Director stay all deadlines set in the
Third Amended Scheduling Qrder until he determines whether a hearing should be held in this
matter prior to final resolution of Case No. CV- 2005-600, in which the Gooding County Distriet
Court has entered an order on sumimary judgment.

This motion is based upon the following recent developments:
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On May 19, 2006, the Director entered his Third Amended Scheduling Order, which
establishes a series of deadlines, leading up to a hearing on September 26, 2006, Of
immediate concerm, the deadline for completing expert depositions currently is set for

June 30, 2006.

The hearing before the Director has been set, and is to be conducted, under procedures
provided in the Conjunctive Management Rules (“CMR"). Substantively, the hearing is
expected to address what is required under the CMR in response to a delivery call made

by the Surface Water Coalition.

On June 2, 2006, Judgs R. Barry Wood entered an Order on Plaintiffs” Motion for
Summary Judgment in Case CV-2005-0000600, Gooding County, Idaho. The Gooding
County Order addresses the CMR and concludes:

“Because (1) the Director has a clcar legal duty to administer water in
accordance with priority, (2) the CMR's do not contain reasonable and
objective standards, omit significant concepts of the law; try to re-write
others; and fail to establish a time frame for administration commensurate
with the nceds for irrigation; the result iz a diminighment of vested rights.
... The end result is this Court must declare the CMR’s, ag written, are not
in accord with the statute authorizing the Dirsctor to promulgate rules, and
the Rules ate also otherwisc unconstitutional and void in the respects

noted herein.”

The Order is virtually certain to be appealed by one or more of the parties fo that case,
possibly including the Director, who is a defendant in that proceeding.

The Gooding County Qrder, until reviewed by the Idaho Supreme Court, leaves both
substantive and procedural provisions of the CMR in doubt. Among other things, the
Gooding County Order presents the question of whether the Director can and should
proceed to a hearing in this maftter, because the hearing is based upon the CMR.

Proceeding with preparation for a hearing ~ particularly proceeding with cxpert
depositions — will be time consuming and expensive. To date, depositions have been

scheduled but have not yet begun. If the Director decides not to conduct a hearing,
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pending further resotution of the issues presented by the Goeding County Order, further
effort towards trial preparation, including depositions, would be wasteful and would need

to be repeated in the future.

6. The Director should be given the opportunity to consider whether to proceed to a hearing
in this matter, and if s0, on what basis, with briefing from the parties if this would assist

him.

Whetefore, Pocatello requests the Director stay all deadlines set in the Third Amended
Scheduling Order.

Respectfully submitted this 9th day of June 2000.

BEEMAN & ASSOCIATES, P.C.

-~ J
By %W ¥ ﬁwﬂw
“Q Joscphine P. Beeman
ITE & JANKOWSKI, LLP

o Dbl B Bovn

(for) Sareh A. Klahn

Attorneys for the City of Pocatello

POCATELLO'S MOTION FOR STAY ~ PAGE 3



BE/89/2808  i6:36 3318354

PEGE

CERTIFICATE OF SERVICE

I hereby certifiy that on this 9% day of June 2006, I caused to be served a true and corrsct copy of
the foregoing document by FAX to the Department, and by regular U.3, Mail, postage prepaid, to:

Roger D, Ling

Ling Robinson & Walker
PO Box 396

Rupert, Idaho §335¢

Jokhn A. Rogholt

Travis L. Thompson

Barket Rosholt & Simpson

113 Maim Ave. West, Suite 303
Twin Falls, Jdaho 83301-5167

John Simpson

Barker Rosholt & Simpson
PO Box 2139

Roise, Idaho 83391-2139

Jeffrey C, Fereday

Michae! C. Creamer

Givens Pursley

&01 Bannock Street, Suite 200
PO Box 2720

Boise, 1daho 83701-2720

Kathleen Magion Carr

Office OF The Field Solicitor
350 W. Front Strect, MSC 020
Boige, daho 83724

Ron Cerlson

Lewis Rounds

IDWR Eastem

900 N. Skyline Drive

Idaho Falls, I 83402-6105

James 8, Lochhead

Adam T. DeVoe
Brovwnstein Hyatt & Farbet
410 17th Street, 22nd Floor
Denver, CQ B0202

Terry Ultling
I. R. Simplot
P.O.Box 27
Boize, ID 83707
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C, Tom Arkoogh

Atkoosh Law QOffices, Chtd.
PO Box 32

Gooding, ldaho 83330

W. Kent Fletcher
Fletcher Law Office
PO Box 248

Burley, Idaho 83318

Scott L. Campbell

Moffatt Thormas

101 8. Capitol Bivd,, 10th Floor
PO Box 829

Boise, Idzho 83701-0829

Michael 5. Gilmore
Deputy Attormey General
Statchouse, Room 210

P. (. Box 83720

Boise, 1D 83720-0010

Matt Howard, PMN-3130
.8, Bureau of Reclamation
1150 N, Curtis Road

Boise, ID 83706

Allen Merritt

Cindy Yenter

TDWR. Southern

1341 Filimore Street, Suite 200
Twin Falls, ID 83301

James Tucket

Tdshn Power Cotapany
1221 West ldaho street
Boise, ID 83702
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