
BEFORE THE DEPARTMENT OF WATER RESOURCES 

OF THE STATE OF IDAHO 

IN THE MATTER OF DISTRIBUTION OF WATER ) 
TO VARIOUS WATER RIGHTS HELD BY OR FOR ) 
THE BENEFIT OF A&B IRRIGATION DISTRICT, ) ORDER DENYING 
AMERICAN FALLS RESERVOIR DISTRICT #2, ) REQUEST TO DISQUALIFY 
BURLEY IRRIGATION DISTRICT, MILNER 1 DIRECTOR AS PRESIDING 
IRRIGATION DISTRICT, MINIDOKA IRRIGATION ) OFFICER AT HEARING 
DISTRICT, NORTH SIDE CANAL COMPANY, 1 
AND TWIN FALLS CANAL COMPANY ) 

Background 

On June 3,2005, the Director of the Department of Water Resources ("Director" or 
"Department") issued an order in this matter entitled Order on Petitions for Reconsideration, 
Clarijkation, Stay, Request for Hearing, and Request,for Independent Hearing Oflcer ("June 3 
Order"). The order responded to the request of the Surface Water coalition' (or "Coalition") and 
the Idaho Power Company ("Idaho Power"), made pursuant to Idaho Code 5 42-1701A(2), that 
the Director appoint an independent hearing officer in this matter. The June 3 Order denied the 
requests for appointment of an independent hearing officer. The order also provided for a status 
conference to be held in this matter on June 15,2005. 

On June 14, 2005, the Surface Water Coalition filed Surface Water Coalition's Petition 
for Review of Director's June 3, 2005 Order Denying Requests to Appoint an Independent 
Hearing Oflcer, and Su~face Water Coalition's Disqualification of the Director as the Hearing 
Oflcer as a Matter ofRight. Also on June 14,2005, Idaho Power filed Idaho Power Company's 
Disyualij?cation ofthe Director as the Hearing Officer as a Matter ofRight? At the status 
conference on June 15,2005, parties agreed to brief the issue of whether the Director should be 
disqualified from serving as the hearing officer in this case, or more precisely hearing the case as 
a presiding ~ f f i c e r . ~  In the Order Regarding Status and Scheduling Conference of June 15, 

' The Surface Water Coalition is comprised of A&B Irrigation District, American Falls Reservoir District #2, 
Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal Company, and 
Twin Falls Canal Company. 

Idaho Power's filing is not addressed in the present order due to its non-party status. Idaho Power's lack of party 
status in this proceeding is addressed in a separate order of the Director issued July 22, 2005. 

The Department's Rules of Procedure distinguish between a "hearing officer" and a "presiding officer." See 
IDAPA 37.01.01.410 ("A hearing officer is a person other than the agency head appointed to hear contested cases 
on behalf of the agency."); IDAPA 37.01.01.41 1 ("Agency heads are not hearing officers, even if they are 
presiding at contested cases. The term 'hearing officer' as used in these rules refers only to officers subordinate to 
the agency head."). Thus, when the Director hears a contested case he is serving as a presiding ofiicer. 
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2005, the Director provided that all briefing on the issue regarding his disqualification to hear the 
case was to be filed within fourteen (14) days of the status and scheduling conference. 

On June 29,2005, the Idaho Ground Water Appropriators, Inc. ("IGwA")~ filed Idaho 
Ground Water Appropriators' Brief on the Question of Disqual~jicution of the Director as 
Hearing Oficer in this Case; the State Agency Ground Water Users ("SAGWU")~ filed State 
Agency Ground Water Users' Opposition to Disqualz$ing Director as Presiding Oficer at 
Hearing; the City of Pocatello filed City qfPocatello 's Brief in Response to: 1) Surface Water 
Coalition's Petition,for Review ofDirector 's June 3, 2005 Order Denying Requests to Appoint 
an Independent Hearing Oflcer and 2) the Surface Water Coalition's Disqualification of the 
Director as the Hearing Officer as a Matter of Right and City ofPocatello's Response to Idaho 
Power Company's Disqual~fication of the Director as the Hearing Oficer as a Matter of Right; 
and the U. S. Bureau of Reclamation filed Reclamation's Statement of DisqualiJication ofthe 
Director as Hearing Officer. 

Review of the June 3 Order 

The Surface Water Coalition petitions the Director in accordance with Department Rule 
of Procedure 71 1, IDAPA 37.01 .01.71 I ,  to reverse the June 3 Order denying requests for 
appointment of an independent hearing officer made pursuant to ldaho Code 5 42-1701A(2). 
Rule 71 1 provides that any party or person affected by an interlocutory order may at any time 
petition for review of the order. The Surface Water Coalition reiterates its previous arguments 
that the Director should appoint an independent hearing officer to preside over the hearing in this 
matter because of (1) the Director's participation and involvement with the recalibration of the 
Eastern Snake Plain Aquifer ("ESPA") ground water model; (2) the Director's involvement in 
gathering facts related to "injury" suffered by the Coalition members as determined in the 
Director's Order of May 2, 2005, in this matter; and (3) the Director's prior involvement in 
direct negotiations between the parties. 

The Surface Water Coalition's petition is supported by the Affidavit ofCharles E. 
Brockway, Ph.D., P.E. The Surface Water Coalition relies in part upon Dr. Brockway's affidavit 
to support its argument that the level of the Director's participation in the recalibration of the 
ESPA ground water model warrants the appointment of an independent hearing officer in this 
proceeding. 

The Director has reviewed and considered the information and arguments presented in 
the Surface Water Coalition's Petitionfor Review ofDirector2s June 3, 2005 Order, the Director 
declines to reverse his June 3 Order denying requests for appointment of an independent hearing 
officer in this matter. The arguments raised by the Surface Water Coalition in its petition for 

IGWA members include Aberdeen-American Falls Ground Water District, Bingha~n Ground Water District, 
Bonneville-Jefferson Ground Water District, Madison Ground Water District, Magic Valley Ground Water 
District, Southwest Irrigation District, and North Snake Ground Water District. 

SAGWU includes the Idaho Department of Fish & Game, the ldaho Department of Health & Welfare, the Idaho 
Department of Juvenile Corrections, and the ldaho Transportation Department. 
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review are substantially the same arguments that the Coalition presented in its initial request for 
appointment of an independent hearing officer. 

The considerations supporting the Director serving as the presiding officer, identified in 
the June 3 Order, outweigh the concerns that have been expressed. Concerns regarding the 
Director's participation in the recalibration of the ESPA ground water model, the Director's 
participation in gathering factual information relating to this matter, and the Director's 
participation in prior negotiation sessions between the parties prior to the commencement of the 
contested case do not require the appointment of an independent hearing officer. 

Disqualification as a Matter of Right 

On June 14,2005, the Surface Water Coalition filed Surface Water Coalition's 
DisqualiJication of the Director as the Hearing Officer as a Matter of Right and Idaho Power 
filed Idaho Power Company's Disqualification ofthe Director as the Hearing Oflcer as a 
Matter of Right. In contrast to their initial requests that the Director exercise his discretion to 
appoint an independent hearing officer pursuant to Idaho Code 5 42-1701A(2), the 
disqualifications filed by the Surface Water Coalition and Idaho Power on June 14 assert a right, 
pursuant to Idaho Code 5 67-5252(1), to disqualify the Director without cause from serving as 
the presiding officer at the hearing in this matter. The Surface Water Coalition and Idaho Power 
do not seek to disqualify the Director for cause pursuant to Idaho Code 5 67-5252 in their filings 
of June 14,2005. 

For contested case hearings, Idaho Code 5 67-5242(2) provides that, "The agency head, 
one (1) or more members of the agency head, or one (1) or more hearing officers may, in the 
discretion of the agency head, be the presiding officer at the hearing." Agency head is defined to 
mean "an individual or body of individuals in whom the ultimate legal authority of the agency is 
vested by any provision of law." Idaho Code 5 67-5201(4). In the case of the Department of 
Water Resources, the individual in whom the ultimate legal authority of the agency is vested is 
the Director. See Idaho Code 5 5  42-1801, -1804, and -1805. Addressing the potential 
disqualification of a presiding officer, Idaho Code 5 67-5252 provides, in pertinent part, as 
follows: 

(1) Except as provided in subsection (4) of this section, any party shall have the 
right to one ( I )  disqualification without cause of any person serving or designated to 
serve as presiding officer . . . . 

(2) Any party may petition for the disqualification of a person serving or 
designated to serve as presiding officer: 

(a) within fourteen (14) days after receipt of notice indicating that the person will 
preside at the contested case; 
. . . . 
(4) Where disqualification of the agency head or a member of the agency head 

would result in an inability to decide a contested case, the actions of the agency head 
shall be treated as a conflict of interest under the provisions of section 59-704, Idaho 
Code. 
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Department Rule of Procedure 410 providing for the appointment of hearing officers 
states that, "A hearing officer is a person other than the agency head appointed to hear contested 
cases on behalf of the agency." IDAPA 37.01 .01.410. Rule of Procedure 41 1, which contrasts 
hearing officers with the agency head, provides: "Agency heads are not hearing officers, even if 
they are presiding at contested cases. The term 'hearing officer' as used in these rules refers only 
to officers subordinate to the agency head." IDAPA 37.01.01.41 1. Department Rule of 
Procedure 412 addresses the disqualification of officers hearing contested cases: 

Pursuant to Section 67-5252, Idaho Code hearing officers are subject to disqualification 
for bias, prejudice, interest, substantial prior involvement in the case other than as a 
presiding officer, status as an employee of the agency, lack of professional knowledge in 
the subject matter of the contested case, or any other reason provided by law or for any 
cause for which a judge is or may he disqualified. Any party may promptly petition for 
the disqualification of a hearing officer after receiving notice that the officer will preside 
at a contested case or up011 discovering facts establishing grounds for disqualification, 
whichever is later. Any party may assert a blanket disqualzfication for c a w  of all 
employees of the agency hearing the contested case, other than the agency head, 
without awaiting the designation by a presiding o f f e r .  A hearing officer whose 
disqualification is requested shall determine in writing whether to grant the petition for 
disqualification, stating facts and reasons for the hearing officer's determination. 
Disqualzjkation of agency heads, if allowed, will be pursuant to Sections 59-704 and 
67-5252(4). 

IDAPA 37.01.01.412 (emphasis added). 

A comprehensive analysis of the Idaho Administrative Procedure Act as adopted in 1992 
and amended in 1993 by the Idaho Legislature was undertaken by Deputy Attorney General 
Michael S. Gilmore and University of Idaho Professor of Law Dale D. Goble in 1993 ("Gilmore 
and Goble"). Michael Gilmore & Dale Goble, The Idaho Administrative Procedure Act: A 
Primer For The Practitioner, 30 IDAHO L. REV. 273-432 (1993-94). Gilmore and Goble note that 
the purpose behind the provisions of I. C. § 67-5252 concerning disqualification of the presiding 
officer and I. C. 5 67-5253 on exparte communications is to ensure that the decision maker is 
unbiased and bases the order solely on the facts and arguments contained in the record created at 
the evidentiary hearing. Id at 321. Gilmore and Goble provide the following analysis of the 
provisions of I. C. 5 67-5252: 

To appreciate the operation of the provisions on disqualifications, it is necessary 
to begin by distinguishing three terms: "presiding officer," "hearing officer," and "agency 
head." The presiding officer is the person who presides over the evidentiary hearing in 
the contested case proceeding. There are two kinds of presiding officers: a "hearing 
officer," who is someone other than the agency head, and the "agency head" itself. 
Different disqualification rules potentially apply to these two categories of presiding 
officers. 

Hearing officers may be disqualified from hearing a contested case without cause 
in two situations. First, each party has a right to one disqualification without the need to 
specify cause. The second and the most significant expansion of the right to disqualify 
potential hearing officers, however, is the provision allowing a party to assert a blanket 
disqualification of all agency employees. . . . 

The APA also expands the types of "cause" that are sufficient to disqualify a 
presiding officer. Hearing officers may be disqualified not only for bias, prejudice, 
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interest, substantial prior involve~nent in the case other than as a presiding officer, or any 
other cause for which a judge may be disqualified, but also for lack of professional 
k~iowledge in the subject matter of the contested case. These rights of disqualification, 
particularly the right to disqualify all agency employees, are unusually broad and have no 
parallel in the federal or model state APAs. 

The broad rights of disqualification of hearing officers do not always extend to 
the agency head. While presiding officers who are agency heads are subject to 
disqualification under the same provisions as hearing officers, the APA includes a "rule 
of necessity": when the disqualification of the agency head or a member of the agency 
head would result in an inability to decide a contested case, the person is not [to] be 
disqualified and may decide the case. Rather than disqualifying the decisionmaker and 
precluding a decision, the APA requires the actions of the agency head to be treated as a 
conflict of interest under the Ethics in Govem~nelit Act. 

The APA also sets out the procedure to be used by a party in exercising its right 
to disqualify a presiding officer. The right to disqualify all agency e~nployees may be 
exercised without awaiting the designation of a presiding officer; indeed, this right should 
be exercised as soon as a party is notified that a contested case has been initiated. Other 
petitions for disqualification are to be filed within fourteen days of notification of the 
identity of the presiding officer or "promptly upon discovering facts establishing grounds 
for disqualification." Petitions are to be filed with the officer whose disqualification is 
sought; the officer is required to decide the petition in writing and to include in that 
decision a statement of facts and reasons. 

Id. at 32 1-323 (internal citations omitted). 

An initial consideration is whether the Surface Water Coalition's disqualification as a 
matter of right was filed within the time limit established by statute. If not, the disqualification 
must be considered waived. Idaho Code 5 67-5252(2)(a) provides that any party may petition for 
the disqualification of a person serving or designated to serve as a presiding officer within 
fourteen days after receipt of notice indicating that the person will preside at the contested case. 

The Director first stated his intent to serve as the presiding officer at the hearing in this 
matter in an Order issued on January 25,2005, in response to a January 20,2005, letter from the 
Surface Water Coalition requesting that the Director and certain Department employees be 
removed from involvement in the matter. The Order of January 25,2005, provided that all 
employees of the Department other than the Director would be disqualified from serving as the 
hearing officer in the matter. Subsequently, in an Order of February 14,2005, the Director 
formally designated this matter as a contested case pursuant to Idaho Code § 67-5240 and gave 
notice that he would preside in the contested case. In the June 3 Order, addressing the Surface 
Water Coalition's request for appointment of an independent hearing officer pursuant to Idaho 
Code 5 42-1701A(2), the Director addressed the lack of a timely petition for disqualification 
under Idaho Code 5 67-5252 as follows: 

No party sought disqualification of the hearing officer under Idaho Code 5 67-5252. Any 
request under Idaho Code $ 67-5252 must be raised within fourteen days "after receipt of 
notice indicating that the person will preside at the contested case." Notice that the 
Director would preside over the contested case was served on February 14, 2005. Since 
more than fourteen days have expired since the notice was served that the Director would 
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serve as the hearing officer, any request for disqualification without cause under Idaho 
Code 5 67-5252 has bee11 waived. 

June 3 Order at 2, fn. 3. 

The Surface Water Coalition attempts to avoid the waiver of a request for disqualification 
under Idaho Code 5 67-5252 by asserting that the present contested case did not commence until 
issuance of the June 3 Order, which responded to the Coalition's May 17,2005, request for a 
hearing on the Director's Order of May 2, 2005. Under this view of the case, the Coalition's 
Disqualification filed on June 14,2005, would be timely because it comes within fourteen days 
of the June 3 Order. The Director rejects this view of the case because it contradicts the specific 
provisions of the Order of February 14, 2005, which designated the matter as a contested case 
pursuant to Idaho Code 5 67-5240. Feb. 14 Order at 33. 

The Coalition further argues that it did not receive "formal notice" of the Director's 
intention to serve as the presiding officer in this contested matter until issuance of the June 3 
Order. Surface Water Coalition's Disqualification at 7. The argument is not convincing. In 
addition to designating the matter as a contested case, the February 14 Order provided clear 
notice that the Director was serving as the presiding officer in the case. The Director in the 
February 14 Order took several actions in the case and clearly signaled that he would continue in 
a presiding role: 

The Director will make a detennination of the extent of likely injury after April 
1, 2005, when the USBR and USACE release forecasts for inflow to the Upper Snake 
River Basin for the period April 1 through July 1, 2005. 

The Director will consider the water delivery call as a call for administration and 
curtailment ofjunior priority ground water rights in Water Districts No. 120 and No. 130 
that are alleged to be causing injury to the senior surface water rights of the members of 
the Surface Water Coalition. 

Order ofFebruary 14, 2005, at 33. 

Thus, the Surface Water Coalition had notice that the Director was serving as the 
presiding officer for this contested case as of February 14,2005. Pursuant to the provisions of 
Idaho Code 5 67-5252(2)(a), the Coalition had fourteen days from February 14,2005, to file a 
petition seeking to disqualify the Director from serving as the presiding officer in this case. 
Because the Coalition did not seek disqualification of the Director within this fourteen-day time 
period, any request for disqualification without cause under Idaho Code 5 67-5252 has been 
waived. 
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ORDER 

Based upon a review of the record and the briefs and pleadings of the parties relating to 
this issue and consistent with the forgoing discussion and analysis, IT IS HEREBY ORDERED 
as follows: 

1. The Surface Water Coalition's petition for review of the Order of June 3, 2005, 
Denying Requests to Appoint an Independent Hearing Officer in this matter pursuant to Idaho 
Code 5 42-1701A(2) is DENIED. 

2. The Surface Water Coalition's disqualification of the Director to serve as 
the presiding officer in this case as a matter of right is DENIED because it was not timely 
filed within fourteen days after receipt of notice indicating that the Director would 
preside at the contested case, as required by Idaho Code 5 67-5252(2)(a). 

3. The Idaho Power Company's disqualification of the Director to serve as 
the presiding officer in this case as a matter of right is DENIED due to Idaho Power's 
lack of party status in the case. 

DATED this 22' day of July 2005. 
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CERTIFICATE OF SERVICE 

vlll 
I HEREBY CERTIFY that on t h i s a  day of July, 2005, the above and foregoing, was 

served by the method indicated below, and addressed to the following: 

TOM ARKOOSH 
ARKOOSH LAW OFFICES 
PO BOX 32 
GOODING ID 83330 
(208) 934-8873 
alo@cableone.net 

W. KENT FLETCHER 
FLETCHER LAW OFFICE 
PO BOX 248 
BURLEY ID 833 18-0248 
(208) 878-2548 
wkf@,vmt.org 

ROGER D. LING 
LING ROBINSON 
PO BOX 396 
RUPERT ID 83350-0396 
(208) 436-6804 
1nrlawiii~mt.org 

JOHN ROSHOLT 
TRAVIS THOMPSON 
BARKER ROSHOLT 
113 MAIN AVE WEST STE 303 
TWIN FALLS ID 83301-6167 
(208) 735-2444 
jar@,idahowaters.corn - 

tlt@idahowaters.coill 

JOHN SIMPSON 
BARKER ROSHOLT 
PO BOX 2139 
BOISE ID 83701-2139 
(208) 344-6034 
jks@,idahowaters.col~l 

(x) U.S Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JEFFREY C. FEREDAY 
MICHAEL C. CREAMER 
GIVENS PURSLEY LLP 
PO BOX 2720 
BOISE ID 83701-2720 
(208) 1300 
cf@,givenspurslev.colll 
mcc@,givenspurslev.com 

SCOTT CAMPBELL 
MOFFATT THOMAS 
PO BOX 829 
BOISE ID 83701 
(208) 385-5384 
slc@,moffatt.com 

KATHLEEN CARR 
OFFICE OF THE FIELD SOLICITOR 
550 W FORT STREET MSC 020 
BOISE ID 83724 
(208) 334-1378 

MATT HOWARD 
US BUREAU OF RECLAMATION 
1 150 N CURTIS ROAD 
BOISE ID 83706-1234 
(208) 378-5003 
mhoward@gn.usbr.gov 

RON CARLSON 
LEWIS ROUNDS 
IDWR 
900 N SKYLINE DR 
IDAHO FALLS ID 83402-6105 
(208) 525-7177 
ron.carlson@,idwr.idaho.gov 
lewis.rounds(iiiidwr.idaho.pov 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
( ) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsiinile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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ALLEN MERRITT 
CINDY YENTER 
IDWR 
1341 FILLMORE ST STE 200 
TWIN FALLS ID 83301-3033 
(208) 736-3037 
allen.me~~itt(ii)idwr.idal~o.~ov 
cindy.vei~ter@,idwr.idal~o.gov 

JOSEPHINE BEEMAN 
BEEMAN & ASSOC. 
409 W JEFFERSON 
BOISE ID 83702 
(208) 331-0954 
jo.beel~~an@,beemanlaw.com 

MICHAEL GILMORE 
ATTORNEY GENERAL'S OFFC 
PO BOX 83720 
BOISE ID 83720-0010 
(208) 334-2830 
mike.gil1noreir7,,a~.idaho.~ov 

TERRY UHLING 
JR SIMPLOT CO 
999 MAIN STREET 
BOISE ID 83702 
tul~li~~g@sin~plot.con~ - 

SARAH KLAHN 
WHITE JANKOWSKI 
51 1 ST STE 500 
DENVER CO 80202 
saral~k@,white-iankowski.com 

JAMES TUCKER 
IDAHO POWER CO 
122 1 W IDAHO ST 
BOISE ID 83702 
ja~~~estucker@,idal~ouower.com 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 
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JAMES LOCHHEAD 
ADAM DEVOE 
BROWNSTEIN HYATT 
41 0 1 7TH ST 22ND FLOOR 
DENVER CO 80202 
jlochhead@,bhf-law.com 
adevoe@bhf-1aw.colll 

(x) U.S. Mail, Postage Prepaid 
( ) Facsimile 
(x) E-mail 

~dministrative ~ s s i ~ n t  to the Director 
Idaho Department of Water Resources 
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