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INTRODUCTION 

 This consolidated subcase presents important questions regarding the 

Legislature’s exercise of its constitutional authority to “regulate and limit” hydropower 

water rights under landmark legislation that was enacted to settle the Swan Falls water 

rights controversy.  These are questions of great significance for Idaho water policy, 
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because the legislation was intended not only to resolve the Swan Falls matter, but also to 

provide a balanced and comprehensive solution to the underlying problem: the recurring 

conflict between the in-stream use of water for hydropower generation, and the needs of 

agriculture and other uses to divert water out of the stream.  The Swan Falls controversy 

was a symptom of an Idaho water policy conundrum that is more than a century old.   

The Legislature resolved the Swan Falls controversy and the underlying problem 

by exercising the State’s authority under section 3 of article XV of the Idaho constitution 

to “regulate and limit” the use of water for power purposes.   The resulting legislation 

balanced the competing interests of hydropower uses and other uses by providing that 

when the State establishes minimum in-stream flows, any hydropower water rights that 

exceed the minimum flows are held in trust by the State.  The hydropower water rights 

held in trust by the State are subordinated to future uses of water when the State 

determines that is in the public interest to do so.  The trust arrangement thus protects 

hydropower uses through the establishment of a minimum flow, while also allowing for 

judicious development of alternative uses of the water in excess of the minimum flow.  

Idaho Code § 42-203B is the vehicle through which the Legislature accomplished 

these purposes.  The statute’s plain language unambiguously provides that the State holds 

legal title to the hydropower water rights in this consolidated subcase that exceed the 

minimum flows the State established at the Murphy Gage below Swan Falls dam, and 

that the water rights held in trust by the State are subordinate to junior water rights 

acquired pursuant to State law.    

The Legislature was so committed to establishing a conclusive record of 

legislative intent on these points that it purposefully created an extensive legislative 
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history demonstrating that the State holds legal title to the water rights in trust and 

subordinates them to new uses approved by the State.  The Senate unanimously adopted 

the detailed “Statement of Legislative Intent” that the Senate Resources and Environment 

Committee had drafted for the Swan Falls trust and subordination legislation specifically 

to assist courts in resolving questions such as those presented in this consolidated 

subcase.   The Statement of Legislative Intent expressly provides that section  42-203B 

“results in the State of Idaho holding legal title to all water rights previously claimed by 

Idaho Power Company” above the minimum stream flows established at the Murphy 

Gage.1   This intent is further confirmed by the testimony memorialized in the minutes of 

the Senate Resources and Environment Committee and the House Resources and 

Conservation Committee of the representatives of the Governor, the Attorney General 

and Idaho Power, who drafted the Swan Falls Agreement and the implementing 

legislation—including Idaho Code § 42-203B. 

The State is therefore entitled as a matter of law to summary judgment that the 

State holds legal title to any portion of the hydropower water rights subject to the Swan 

Falls settlement in excess of the minimum flows established at the Murphy Gage, and 

that the water rights held in trust are subordinate to junior water rights approved pursuant 

to State law.  Idaho Power Company’s contractual and equitable claims correspondingly 

fail as a matter of law because they rely on the erroneous premise that the trust is a 

contractual arrangement under the Swan Falls Agreement rather than a statutory 

relationship created and defined by the Legislature.   

                                                 
1  Appendix C at 3 (“Statement of Legislative Intent – S 1008”); see also Affidavit of Michael C. 
Orr in Support of State of Idaho’s Motion for Partial Summary Judgment (“Orr Aff.”) at Exhibit 28, p.5 
(certified copies of excerpts of the Senate Journal, including “Statement of Legislative Intent – S 1008”). 
 

Underline
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STATEMENT OF UNDISPUTED FACTS 

 The following description of the Swan Falls controversy, the resulting settlement, 

and the subordination and trust legislation proposed thereunder and enacted by the 

Legislature—Idaho Code § 42-203B—relies on Idaho Supreme Court cases, certified 

copies of the legislative record of the statute, and other certified government records 

referenced herein.  

I. THE SWAN FALLS CONTROVERSY  

The Swan Falls controversy of the late 1970s and early 1980s resulted from 

competition between the interests of those seeking to use water for hydropower 

generation and those seeking to use water for agriculture and other uses.2  This 

competition is rooted in the fact that hydropower relies on in-stream flows, while 

agriculture and other beneficial uses require that water be diverted out of the stream.  The 

latent tension between these conflicting needs fueled public debate and political intrigue 

long before the Swan Falls controversy. 

In the 1889 debates over the water rights provisions of section 3 of article XV of 

the Idaho constitution, delegates to Idaho’s constitutional convention recognized that if 

hydropower uses were not limited, such uses could potentially preclude agricultural 

development.3  In the 1920s, when a number of new hydropower facilities were being 

proposed, the concern over the potential for hydropower uses to preclude future 

development re-surfaced.4  The State Commissioner of Reclamation urged the Governor 

                                                 
2  Idaho Power Co. v. State, 104 Idaho 575, 578, 661 P.2d 741, 744 (1983).   
3  II PROCEEDINGS AND DEBATES OF THE CONSTITUTIONAL CONVENTION OF IDAHO 1889 (I.W. Hart 
ed., 1912) at 1125-26. 
4  Orr Aff. at Exhibit 17, attachment to committee minutes of Jan. 17, 1985 entitled “Historical 
Outlines of the Swan Falls Controversy,” p.1 (“1926 – Citizen concern with the use of a downstream non-
consumptive right preventing future development.”) 
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to support the passage of a constitutional amendment allowing the State to deny 

hydropower applications, advising him that in the absence of such authority, “[t]he State 

was not in a position to protect its own interests . . . in the event these rights to the use of 

Snake River for power matured, the State would have been prevented from making any 

future consuming use in irrigation or otherwise . . .”5  As a consequence, a constitutional 

amendment to section 3 of article XV of the Idaho constitution was adopted in 1928, 

which provides that “the state may regulate and limit the use [of water] for power 

purposes.”6 

The divide between power generation and agricultural development re-appeared 

again in the 1950’s, when Idaho Power Company (“Idaho Power” or “the Company”) 

sought the support of Governor Len Jordan and Idaho agricultural interests for the 

Company’s Hells Canyon project against a competing federal proposal.  The Company 

obtained their support only after agreeing to unconditionally subordinate its water rights 

at its Hells Canyon and C.J. Strike facilities to future upstream depletions.7    

Despite Governor Jordan’s efforts to lay to rest the question of whether Idaho 

Power’s hydropower water rights were subordinated, the issue surfaced again in the 

1970s with the Swan Fall controversy. The controversy arose when a group of Idaho 

Power Company’s ratepayers filed a complaint with the Idaho Public Utilities 

Commission (“IPUC”).  The ratepayer complaint alleged that Idaho Power had wasted 

assets, overstated capital, and overcharged ratepayers by failing to preserve and protect 
                                                 
5  Orr Aff. at Exhibit 64, p. 3 (letter from Commissioner of Reclamation W. G. Swendsen to 
Governor C.C. Moore, dated August 18, 1924). 
6  Idaho CODE – GENERAL LAWS OF IDAHO ANNOTATED – CONSTITUTIONS ETC. 410 (2004) (Article 
XV § 3 of the Idaho Constitution, including “Compiler’s notes” for the 1928 amendment); see Donald 
Crowley & Florence Heffrom, THE IDAHO STATE CONSTITUTION: A REFERENCE GUIDE 231 (1994 
Greenwood Press); Dennis C. Colson, IDAHO’S CONSTITUTION – THE TIE THAT BINDS 173 (1991 University 
of Idaho Press). 
7  Idaho Power Co. v. State, 104 Idaho at 580, 661 P.2d at 746.   

Underline
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its water rights at the Swan Falls dam against depletions in the flows of the Snake River 

resulting from consumptive uses under junior priority water rights located above the 

dam.8   

The IPUC denied the  Company’s motion to dismiss the ratepayer complaint,9 and 

the Company responded by suing the Idaho Department of Water Resources (“the 

Department”) and several other defendants, seeking a determination that the Company’s 

water rights at its Swan Falls facility were valid and not subject to future depletions in the 

flows of the Snake River.10  The defendants asserted, among other defenses, that the State 

is authorized to regulate and limit water rights for power purposes under the 1928 

amendment to section 3 of article XV of the Idaho constitution, that the subordination 

provision in the Company’s federal license for the Hells Canyon project subordinated the 

Swan Falls water rights, and that Idaho Power had lost its water rights by adverse 

possession, forfeiture, and abandonment.11 

The district court granted the summary judgment against the Company based on 

the subordination language in Article 41 of the Federal Energy Regulatory Commission 

(“FERC”) license for Idaho Power’s Hells Canyon hydropower complex.  The district 

court held that Article 41 effectively subordinated all of the Company’s water rights 

upstream of Hells Canyon, including those at Swan Falls, to future depletions in the flows 

of the Snake River.12  The Idaho Supreme Court reversed, holding that the FERC license 

                                                 
8  Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748.  
9  Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748. 
10  Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 744.  The IPUC allowed the ratepayer action 
to remain inactive pending the outcome of the district court litigation.  Orr Aff. at Exhibit 65, p. 2 (IPUC 
order no. 19590 (April 11, 1985)). 
11  Idaho Power Co. v. State, 104 Idaho at 582, 661 P.2d at 748. 
12  Idaho Power Co. v. State, 104 Idaho at 583, 661 P.2d at 749.  At the time, FERC was known as 
the Federal Power Commission. 

Underline
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subordination provision did not apply to any facilities or water rights upstream of Hells 

Canyon.13  

The Supreme Court remanded the case for factual findings on affirmative 

defenses alleging that the Company had lost its water rights through abandonment, 

forfeiture or other means.14  The Company responded by filing a second lawsuit claiming 

unsubordinated water rights at Swan Falls and a number of other Company facilities 

below Milner dam, naming the State and approximately 7,500 water right holders in the 

Snake River basin as defendants (“the 7500 Case”).15  This prompted the Department to 

impose a moratorium on new water right applications upstream of the Swan Falls dam.16  

The lawsuits and the moratorium spawned a subordination controversy that expanded 

into the Legislature, where several unsuccessful attempts were made in the 1983 and 

1984 sessions to resolve the matter through legislation.17    

II. THE SETTLEMENT NEGOTIATIONS.  

Idaho Power sought a compromise with the State after the 1984 legislative session 

to avoid litigation between itself and thousands of water right holders.18   The ensuing 

settlement discussions in the summer and fall of 1984 led to the “Framework for Final 

Resolution of Snake River Water Rights Controversy,” which the Chief Executive 

Officer of Idaho Power, the Governor, and the Attorney General signed on October 1, 
                                                 
13  Idaho Power Co. v. State, 104 Idaho at 586, 661 P.2d at 752. 
14  Idaho Power Co. v. State, 104 Idaho at 588-89, 661 P.2d at 754-55. 
15  In re Snake River Basin Water System, 115 Idaho 1, 3, 764 P.2d 78, 80 (1988) (citing Idaho Power 
Co. v. Idaho Dept. of Water Resources, Ada County Case Number 81375).  This case was also sometimes 
known informally as “Idaho Power vs. The World.” 
16  See Affidavit of Michael C. Orr in Support of State of Idaho’s Motion for Partial Summary 
Judgment (“Orr Aff.”) at Exhibit 8, p.1 (committee minutes of Jan. 18, 1985) (“Since the Swan Fall’s [sic] 
lawsuit the Director has been imposing a moratorium . . .”). 
17  Orr Aff. at Exhibit 41, Track 1 at 1:44 – 2:15 (Costello statements in public information meeting, 
Oct. 25, 1984); see also id. at Exhibit 44, p. 3  (transcript) (“We fought that [subordination] battle over two 
years in the Idaho legislature, and fought it to a bloody standstill”); see also Affidavit of Kristin M. Ford, 
Legislative Librarian, Legislative Services Office (“Ford Affidavit”). 
18  Miles v. Idaho Power Company, 116 Idaho 635, 637, 778 P.2d 757, 759 (1989). 
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1984 (“Framework”).19  The Framework “identified a series of judicial, legislative and 

administrative actions which we agree should be taken in the public interest, and which 

would resolve the outstanding legal issues to our mutual satisfaction.”20  These actions 

included, among other things, increasing the State Water Plan’s minimum stream flows 

for the Murphy Gage below Swan Falls dam from 3,300 c.f.s. year-round to 3,900 c.f.s. 

during the irrigation season and 5,600 c.f.s. during the non-irrigation season, and 

requiring that new water rights applications be scrutinized under “public interest 

criteria.”21 

The parties continued working towards a final settlement, but the negotiations 

stalled on the question of whether Idaho Power’s claimed water rights for flows above the 

new minimums for the Murphy Gage would be immediately “subordinated” by the 

settlement agreement, or only “subject to subordination” at some point in the future, as 

new uses were approved under the “public interest” analysis.  This was not a trivial 

disagreement.  The Attorney General formally advised the Governor not to sign the 

agreement if it provided for “subordinatable” rather than “subordinated” water rights,22 

and the entire settlement was thrown into doubt.  The trust concept resolved this impasse 

on the question of “subordinated” versus “subordinatable” water rights. 

As Idaho Power’s attorney and negotiator Tom Nelson explained to the Senate 

Resources and Environment Committee (“Senate Resources Committee”) during its first 

substantive hearing on the legislation that produced Idaho Code § 42-203B: “In the 

course of the negotiations, in the final stages, we were ‘laugerheaded’ on the question of 

                                                 
19  Orr Aff. at Exhibit 29, Exhibit 32. 
20  Orr Aff. at Exhibit 29, p. 2 (“Framework”). 
21  Orr Aff. at Exhibit 29, p. 2-4 (“Framework”). 
22  Orr Aff. at Exhibit 69 (letter from Attorney General Jim Jones to Governor John Evans, Oct. 17, 
1984). 
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whether the Company’s water rights above the minimum flow would be immediately 

subordinated by implementation of the agreement or remain in place unsubordinated until 

such time as the state permitted that water to someone else’s use. . . . It became somewhat 

of a political problem.”23  The Attorney General’s written testimony for the same hearing 

also explained that “the parties encountered [difficulty] in defining Idaho Power 

Company’s Swan Falls water rights,” citing the State’s rejection of a “subordinatable” 

water right and the Company’s objection to “the State’s insistence on complete 

subordination.”24   

“The trust concept was adopted to get around” this problem, as Tom Nelson 

testified to the Senate Resources Committee on January 18, 1985.25  Mr. Nelson again 

explained to the Senate Resources Committee on February 1, 1985:  “The trust provision 

could get us around the subordinated versus the subordinatable nature of the water above 

the minimum flow.  It remains unsubordinated, but it’s held in trust by the state, and it 

neatly sidestepped the problem . . . .”26  The Attorney General’s written testimony also 

stated that the “[t]he trust approach embodied in these subsections is an outgrowth of the 

difficulty the parties encountered in defining Idaho Power Company’s Swan Falls water 

rights.”27    

                                                 
23  Orr Aff. at Exhibit 8, p. 3 (committee minutes of Jan. 18, 1985);  see also id. at Exhibit 33, Track 
2 at 9:48-10:40 (recording); see also Exhibit 37, pp. 21-22 (transcript).   
24  Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared 
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008,” p. 2. 
25  Orr Aff. at Exhibit 8, p. 3 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track 
2, 10:41-10:45, 11:36-11:45 (recording); see also id. at Exhibit 37, p.22   (transcript). 
26  Orr Aff. at Exhibit 11, p. 5 (committee minutes of Feb. 1, 1985); see also id. at Exhibit 36, 27:03-
27:28 (recording); see also id. at Exhibit 40, p. 24 (transcript). 
27  Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared 
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008,” p. 2. 
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The trust concept addressed the State’s concern “that leaving ownership in the 

Company did not provide adequate protection for the citizens of Idaho”28 by putting 

control of the subordination of the water rights in the State’s hands.  Tom Nelson testified 

to the Senate Resources Committee that the trust “makes clear the State’s control of the 

allocation of the water.”29  Pat Kole, the Attorney General’s counsel and negotiator, 

similarly explained that “[this package] restores control over Idaho waters to members of 

the legislature.” 30 

Tom Nelson further explained to the Senate Resources Committee: 

Part of this was kind of a put up or shut up situation on both sides.  The 
Company said it didn’t want to be watermaster; the state said OK, then 
take yourself totally out of any vestige of control over the rights that 
you have defined.  We said alright, but if you are going to be the 
watermaster then you get out and you take care of it. . . . The trust 
provision was I think an idea of the state.  I seized upon it because it filled 
what I saw as a major problem from our side, which was we can get the 
state to sign, but how did we get the state to live up to what they said they 
would do and that was a major problem from our side.31 
 
The trust arrangement also satisfied Idaho Power’s concern that the water rights 

for the flows above the new minimums remain unsubordinated until new uses were 

approved under the “public interest” criteria.  The Attorney General’s written testimony 

to the Senate Resources Committee explained that the trust arrangement allowed the State 

to approve only those water permit applications that were deemed to be in the public 

interest: “The trust concept, thus, permits the state to assert that the stream is fully 

                                                 
28  Orr Aff. at Exhibit 8, attachment to committee minutes Jan. 18, 1985 entitled “Prepared 
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008,” p. 3 
29  Orr Aff. at Exhibit 8, p.3 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track 2, 
10:56 – 11:11 (recording); see also id at Exhibit 37, p.22 (transcript).  
30  Orr Aff. at Exhibit 9, p. 2 (committee minutes of Jan. 21, 1985); see also id. at Exhibit 34a, 14:48 
– 15:00; see also id. at Exhibit 38, pp.12-13 (transcript) “And that’s the important element of this package.  
It restores control over Idaho water to you, members of the Legislature.”)  
31  Orr. Aff. at Exhibit 11, pp. 4-5 (committee minutes of Feb. 1, 1985) (emphasis added);  see also 
id. at Exhibit 36, 25:26 – 27:01(recording); see also id. at Exhibit 40, pp. 23-24 (transcript). 
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appropriated because of an existing claim while at the same time making water available 

to those uses that create a net benefit to the State.”32   

Thus, the trust was a compromise that satisfied both parties’ concerns on the 

question of “subordinated” versus “subordinatable” water rights.  Pat Kole summed up 

the arrangement during an Idaho Water Resource Board public information meeting on 

the settlement: “And what we ended up agreeing to was to, in essence, have the water 

right placed in trust in the ownership of the state in exchange for which we went with the 

concept of the subordinatable water right.”33   The parties quickly finalized the settlement 

agreement after the trust proposal resolved the problem of “subordinated” versus 

“subordinatable” water rights.  The final settlement agreement, which was simply entitled 

“Agreement,” was executed on October 25, 1984.34   

III. THE SWAN FALLS SETTLEMENT 

Consistent with the “Framework,” the Swan Falls Agreement was not a self-

executing instrument, but rather proposed a suite of legislative and administrative action 

that if implemented would resolve the controversy and the legal issues to the mutual 

satisfaction of the parties. 35  The parties agreed that the State Water Plan should be 

                                                 
32  Orr Aff. At Exhibit 8, attachment to minutes entitled “Prepared Testimony of Jim Jones, Idaho 
Attorney General on Senate Bills 1006 and 1008,” p. 3. 
33  Orr Aff. at Exhibit 43b, Track 1 at 10:36-10:58 (recording of public information meeting of Nov.  
1, 1984); see also id. at Exhibit 46, pp. 45-46 (transcript); see also Affidavit of Patsy McGourty, Secretary, 
Idaho Water Resource Board (“McGourty Affidavit”).   
34  Miles, 116 Idaho at 636-37, 778 P.2d at 758-59 (referring to the Swan Falls Agreement); In re 
Snake River Basin Water System, 115 Idaho at 2-3, 764 P.2d at 79-80 (same); see also Orr Aff. at Exhibits 
30-32.  The parties executed on the same day the “Contract to Implement Chapter 259, Sess Laws, 1983.”  
Orr Aff. at Exhibit 31.  This contract was also known as the “1180 Contract” because it was authorized by 
legislation proposed under 1983 Senate Bill 1180.  See 1983 Idaho Session Laws 689-91; Complaint at  7 ¶ 
20. 
35  See Orr Aff. at Exhibit 30 ¶ 13 (“Conditions on Effectiveness”) id. at Exhibit 30  ¶ 16 
(“Termination of Contract”); id. at Exhibit 29, p.2 (“Framework”) (“. . . would resolve the outstanding legal 
issues to our mutual satisfaction.”) 
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amended to increase the minimum flows for the Murphy Gage from 3,300 c.f.s.36 to 

3,900 c.f.s. during the period from April 1 to October 31, and to 5,600 c.f.s from 

November 1 to March 31.37   The parties also agreed that the Legislature should enact 

“subordination legislation”38 and adopt new “public interest criteria” to guide the re-

allocation of water from hydropower uses under the water rights held in trust to other 

uses under more junior water rights.39  The legislative program the parties proposed also 

included funding for hydrologic and economic studies of the Snake River basin and a 

general adjudication of the same, limitations on IPUC jurisdiction to hear claims that 

Idaho Power had failed to preserve or protect its hydroelectric water rights, and 

authorization for the Department to promulgate administrative rules and regulations to 

implement the “public interest” criteria.40   

The parties appended the proposed legislation and amendments to the State Water 

Plan to the Agreement in nine numbered exhibits.41  The proposed legislation and water 

plan amendments had been negotiated and approved by the parties and were intended to 

be enacted as a package,42 substantially as proposed by the parties.43  The Agreement 

                                                 
36  Idaho Power Co. v. State, 104 Idaho at 590, 661 P.2d at 756. 
37  Orr Aff. at Exhibit 30, at Exhibit 6 to Swan Falls Agreement. 
38  Orr Aff. at Exhibit 30 ¶ 13(A)(vii) (Swan Falls Agreement). 
39  Orr Aff. at Exhibit 30 ¶ 13 (Swan Falls Agreement);  id. at Exhibit 30 at Exhibit 1 to Swan Falls 
Agreement. 
40  Orr Aff. at Exhibit 30 ¶ 13 (Swan Falls Agreement); Exhibit 30 ¶ 6 (Swan Falls Agreement); see 
also id.at Exhibit 8, p.1 (minutes of Jan. 18, 1985); see also id. at Exhibit 10, p.5 (Dunn testimony in 
minutes of Jan. 25, 1985); see also id. at Exhibit 20, p.2 (Costello testimony in minutes of Feb. 11, 1985). 
41  Orr Aff. at Exhibit 30, at Exhibits 1-6, 7A, 7B, and 8 to Swan Falls Agreement. 
42  Orr Aff. at Exhibit 9, p. 2 (committee minutes of Jan. 21, 1985). 
43  Orr Aff. at Exhibit 9, p. 2 (Nelson testimony in minutes of Jan. 21, 1985) (“Remember it was 
negotiated by us and approved by the principals as a package and should be accepted or rejected as a 
package”)); see also id. at Exhibit 8, p. 6 (Nelson testimony in minutes of Jan. 18, 1985) (“We are tied to 
this program and are committed to it and if we start amending it, we will be in a real mess”); see also id. at  
Exhibit 9, p.1 (Costello testimony in minutes of Jan. 21, 1985) (“the bills are part of a larger compromise 
packages that was arrived at last fall between the Governor and Idaho Power and Attorney [General] Jim 
Jones this summer and fall . . . the five pieces of legislation that have been introduced so far . . . are the core 
of the agreement that was entered into”); see also id. Exhibit 33, Track 3 at 9:44 - 9:55 (Nelson); see also 
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provided that “each party agrees to actively and in good faith support such legislation or 

action.”44  

The Agreement was also contingent on the issuance of “appropriate” orders by the 

IPUC and FERC regarding the effect of the settlement.45  The parties agreed to meet on 

May 15, 1985, to determine whether to continue the Agreement or to terminate it.46  

On the day the Agreement was signed, the Idaho Water Resource Board, at the 

request of the Governor, sponsored the first of several “public information meetings” on 

the settlement at various locations in the southern part of the State.47  The attorneys who 

negotiated the settlement on behalf of Idaho Power, the Governor and the Attorney 

General—Tom Nelson, Pat Costello and Pat Kole, respectively—jointly explained the 

settlement at these meetings and took questions from legislators, the public and the 

members of the Water Board.48 

The various pieces of proposed legislation required to implement the settlement 

were introduced into the Legislature in the 1985 session under separate bills,49 but were 

generally recognized as components of an integrated package, all of which had to be 

enacted to resolve the controversy.50  The Water Board held hearings on the proposed 

                                                                                                                                                 
id. at  Exhibit 34a, 4:27 -  6:40 (Costello), 15:27 – 15:57 (Nelson); see also id. at Exhibit 37, p.32 
(transcript) (Nelson); see also id. at Exhibit 38, p.6 (transcript) (Costello), p.13 (Nelson). 
44  Orr Aff. at Exhibit 30 ¶ 4 (Swan Falls Agreement). 
45  Orr Aff. at Exhibit 30 ¶ 12 (Swan Falls Agreement). 
46  Orr Aff. at Exhibit 30 ¶ 16 (Swan Falls Agreement). 
47  Orr Aff. at Exhibit 32, p.1  (“Currents,” Nov. 1984) (reference to “public information meetings”); 
see also id. at Exhibit 33, Track 1, 14:51 – 15:04; see also id. at Exhibit 37, p.13 (transcript); see also id. at 
Exhibit 41, Track 1, 00:50 – 1:10 (Costello opening remarks in public information meeting); see also id. at 
Exhibit 44, p.2, (transcript).  
48  Orr Aff. at at Exhibits 41, 42, 43a & 43b (recordings of public information meetings); see also 
generally id. at Exhibits 44-46 (transcripts of the public information meetings); see also Orr Aff. at Exhibit 
71, p.2 (Water Board minutes of Nov. 2, 1984); see also  McGourty Affidavit.   
49  See, e.g., Orr Aff. at Exhibit 3 (Senate Bill 1008 and Statement of Purpose); id at Exhibit 4 (Senate 
Bill 1005 and Statement of Purpose). 
50  See Orr Aff. at Exhibit 9, p. 2 (Nelson statements in Senate Resources Committee minutes of Jan. 
21, 1985 ); see also id. at Exhibit 6 (Costello statements in Senate Resources Committee minutes of Jan. 
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amendments to the State Water Plan and passed the amendments proposed by the 

settlement on March 1, 1985.51  Idaho Power filed petitions with IPUC and FERC 

seeking declaratory orders accepting the settlement.52  The Legislature enacted the 

proposed legislation and ratified the State Water Plan amendments,53 and the IPUC 

dismissed the ratepayer complaint against Idaho Power under the newly enacted 

jurisdictional limitations protecting the Company from such claims.54  All contingencies 

except the required FERC order had been satisfied by May 15, 1985, and on that date the 

Governor, the Attorney General and Idaho Power Company executed an “Affirmation of 

Continuation of Agreement.”55 

Also in May 1985, the Department began holding hearings and soliciting public 

comment on the issues to be addressed in the administrative rules that would implement 

the “public interest” criteria legislation.56 Idaho Power submitted written comments the 

following month.57  The Department subsequently promulgated proposed “water 

allocation rules” and again held hearings and solicited public comment.58  Idaho Power 

submitted additional written comments, and in April 1986 also challenged the proposed 

                                                                                                                                                 
11, 1985); see also id. at Exhibit 34a, 00:19 – 00:56 (recording of Chairman Noh’s opening remarks in 
Senate Resources Committee “public hearing” of January 21, 1985); see also id. at Exhibit 38, p.3 
(transcript of same). 
51  Orr Aff, at Exhibit  66, p.1 (“Currents,” Jan. 1985); Id. at Exhibit 15, attachment to committee 
minutes of March 4, 1985 entitled “A Resolution” before the Idaho Water Resource Board. 
52  See Orr Aff. at Exhibit 9, p. 2 (Nelson statements in Senate Resources Committee minutes of Jan 
21, 1985); see also id. at Exhibit 34a, 15:01 – 17:35 (recording); see also id. at Exhibit 38, p. 13-15 
(transcript). 
53  See 1985 Idaho Session Laws chapters 14-19, 162, 204; see also Miles, 116 Idaho at 637, 778 P.2d 
at 759 (“Subsequently, our legislature enacted legislation to implement the agreement.”)  
54  Orr Aff. at Exhibit 65, p. 2 (IPUC order no. 19590 (April 11, 1985)). 
55  Orr. Aff. at Exhibit 47 (“Affirmation of Continuation of Agreement.”).  
56  Orr. Aff. at Exhibit 48 (News Releases) and at Exhibit 49 (Notice); see also 1985 Idaho Session 
Laws 22 (authorizing the Director to promulgate rules and regulations). 
57  Orr. Aff. at Exhibit 50 (Idaho Power Company comments of June 13, 1985). 
58  Orr Aff. at Exhibit 51 (acknowledging receipt of Idaho Power comments); id. at Exhibit 52  
(“Currents,” October 1985). 
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rules in a declaratory judgment action in the District Court for Twin Falls County.59  The 

Company dismissed the lawsuit later that year.60 

The final contingency for resolving the Swan Falls controversy was satisfied in 

1988.  FERC complied with a Congressional directive to issue a declaratory order on the 

Swan Falls settlement on March 25, 1988,61 and the “Joint Agreement Regarding Fish 

and Wildlife Studies” required under the FERC order was filed on May 25, 1988.62 

IV. THE SUBORDINATION LEGISLATION. 
 
 A. The Senate And House Committee Hearings. 
 

The “subordination legislation”63 required to implement the settlement was set 

forth in Exhibits 7A and 7B to the Agreement64 and was introduced into the Legislature 

in Senate Bill 1008. 65  Senate Bill 1008 proposed to codify Exhibit 7B in a new statute, 

Idaho Code § 42-203B.66  The bill was often referred to as the “centerpiece” of the 

legislation required to implement the settlement.67  

Senate Bill 1008 was the principal subject of four Senate Resources Committee 

hearings and a hearing before the House Resources and Conservation Committee (the 

                                                 
59  Orr Aff. at Exhibit 56 (“Petition for Declaratory Judgment”).  Idaho Power also filed an 
“Objection” and “Petition” with the Department on the same day.  Orr Aff. at Exhibit 58 (“Petition”) and 
Exhibit 59 (“Objection”). 
60  Orr. Aff. at Exhibit 57 (“Notice of Dismissal”). 
61  See Public Law 100-216 (Dec. 29, 1987); see also Orr. Aff. at Exhibit 67 (FERC order). 
62  Orr. Aff. at Exhibit 68. 
63  Orr Aff. at Exhibit 30 ¶ 13(A)(vii) (Swan Falls Agreement). 
64  Orr Aff. at Exhibit 30, at Exhibits 7A and 7B to Swan Falls Agreement. 
65  Compare Orr Aff. at Exhibit 30, at Exhibit 7B to Swan Falls Agreement with id. at Exhibit 3 (SB 
1008). 
66  Orr Aff. at Exhibit 3, p.2-4 (“a NEW SECTION, to be known and designated as Section 42-
203B”). 
67  Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18m, 1985 entitled “Prepared 
Testimony of Jim Jones, Idaho Attorney General on Senate Bills 1006 and 1008,” p. 2; id. at Exhibit 27, 
attachment to minutes entitled “Statement of Legislative Intent – S.B. 1008,” p. 1; id. at Exhibit 20, p.3 
(committee minutes).  
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“House Resources Committee”). 68  The two resources committees and the Senate State 

Affairs Committee also briefly considered the legislation in several other hearings.69  The 

tape recordings of the four principal hearings of the Senate Resources Committee were 

preserved as part of the legislative record at the instruction of the Chairman of the 

committee, Senator Laird Noh.70 

The three attorneys who negotiated the Agreement jointly attended three of the 

principal Senate Resources Committee hearings on Senate Bill 1008, and also the 

principal House Resources Committee hearing on the bill.71  Idaho Power’s attorney Tom 

Nelson also attended the fourth major Senate Resources Committee hearing on SB 

1008.72  The first and second Senate Resources Committee hearings opened with the 

negotiators jointly providing summary explanations of the proposed legislation and the 

overall settlement.73  The committee members questioned the negotiators at length on the 

proposed legislation and the overall settlement in each of the principal hearings.74 

Pat Costello, the Governor’s counsel and Swan Falls negotiator, opened the first 

major Senate Resources Committee hearing by providing a section by section summary 

of Senate Bill 1008.  He explained the “trust” provisions of the bill to the Senate 

Resources Committee as follows:  

                                                 
68  The dates for the Senate Resource Committee hearings were January 18, 21, 25 and February 1, 
1985; for the House Resource Committee, the hearing dates were February 1, 11 and 13, 1985.  See Orr 
Aff. at Exhibits 8-11 and 19-21 (committee minutes).  Members of the House Resources Committee also 
attended some of the Senate Resources Committee hearings.  See Orr Aff. at Exhibit 34a, 1:50 – 2:10 
(recording of hearing of Jan. 21, 1985) ; see also id. at Exhibit 38, p.4  (transcript). 
69  See Orr Aff. at Exhibits 6, 19, 21, 26, and 27 (committee minutes). 
70  Affidavit of Laird Noh. 
71  See Orr Aff. at Exhibits 8-10 and Exhibit 20 (committee minutes). 
72  See Orr Aff. at Exhibit 11 (committee minutes of Feb. 1, 1985). 
73  See Orr Aff. at Exhibits 8-9  (committee minutes). 
74  See Orr Aff. at Exhibits 8-11, 20 (committee minutes); see also id. at Exhibits 33-36 (recordings 
of the four principal Senate Resources Committee hearings); see also id. at Exhibits 37-40 (transcripts). 

Underline

Underline
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[Exhibit] 7B is the one that would impose this new trust concept on the 
portion of the hydropower right that is in excess of the minimum flow, and 
we wanted to keep this as far from being a transfer as we could.  So it’s 
being imposed by operation of law through this rather than the power 
company agreeing to it by contract . . . 75 
 

 Later in the hearing, in response to questions from committee members, Mr. 

Costello further explained that:  

[the trust] was simply a mechanism to sever, in lawyer’s terms, to sever 
the legal and equitable title to the water immediately so there’s some 
immediate change in position of the parties, that as soon as this 
agreement becomes binding and this statute takes effect, legal title will 
go to the state.76  
 
The Attorney General’s written testimony to the Senate Resources Committee on 

Senate Bill 1008 at the same hearing also stated that “[a]s drafted, the State possess[es] 

legal title to all waters previously claimed by the Company above 3,900 c.f.s.”77   

Idaho Power’s attorney Tom Nelson was present at this hearing and did not 

disagree with, object to, or attempt to qualify Mr. Costello’s statements or the Attorney 

General’s written testimony.  Rather, Mr. Nelson told the Senate Resources Committee 

that “[t]he state then takes that water and places it in trust, subject to reallocation.  This 

does two things; it makes clear the state’s control of the allocation of the water, and it left 

the water unsubordinated.”78   

Idaho Power’s subsequent written statement in support of Senate Bill 1008 to the 

Senate Resources Committee further explained that “[t]he state, as trustee, can protect 

                                                 
75  See Orr Aff. at Exhibit 33, Track 1, 2:19 – 2:47 (recording of committee hearing of Jan. 18, 1985); 
see also id. at Exhibit 37, pp. 4-5 (transcripts) (emphasis added).  
76  Orr Aff. at.Exhibit 33, Track 5, 6:36 – 6:59 (recording of committee hearing of Jan. 18, 1985); see 
also id at Exhibit 8, p. 11 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 37, p. 53 
(transcripts) (emphasis added). 
77  Orr Aff. at Exhibit 8, attachment to committee minutes of Jan. 18, 1985 entitled “Prepared 
Testimony of Jim Jones, Idaho Attorney General, on Senate Bills 1006 and 1008,” p. 3.  
78  Orr Aff. at Exhibit 8, p. 3 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track 
2, 10:57 – 11:53   (recording); see also id. at Exhibit 37, p. 22 (transcript). 
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those [water] rights, and so also can Idaho Power Company, as beneficiary of the trust 

and as user of the unsubordinated water right.”79  Idaho Power’s written statement also 

explained to the committee that rather than providing for “a voluntary transfer of [the 

Company’s] water rights,” that “the basis for [Idaho Code § 42-203B] is the State’s 

power to ‘regulate and limit’ the use of water for power purposes.”80 

This new “regime” under which the State would hold in trust hydropower water 

rights for flows above State-designated minimum flows81 was not to be limited to the 

Swan Falls matter, however.  The Attorney General explained in his supplemental written 

testimony to the Senate Resources Committee that the legislation was structured not 

simply to resolve the Swan Falls lawsuits but also “to prevent future Swan Falls types of 

situations from arising . . . The negotiators believed and still believe that a mechanism 

must be created in state law to provide a resolution process for addressing these 

problems.”82  Pat Kole similarly explained to the committee that “[w]e were trying to 

address two issues, first [the lawsuit], and secondly, more importantly, providing a 

mechanism in state law so that Swan Falls-type problems could be resolved without 

expensive litigation.”83 

                                                 
79  Orr Aff. at Exhibit 10, attachment to committee minutes of Jan. 25, 1985 entitled “Statement of 
Idaho Power Company in Support of Senate Bill 1008,” p. 1. 
80  Orr Aff. At Exhibit 10, attachment to committee minutes of Jan. 25, 1985 entitled “Statement of 
Idaho Power Company in Support of Senate Bill 1008,” p. 1. 
81  Orr Aff. at Exhibit 8, p.8 (committee minutes of Jan. 18, 1985); see also id. at Exhibit 33, Track 4, 
4:45 – 5:27, (recording); see also id. at Exhibit 37, p. 40 (transcript). 
82  Orr Aff. at Exhibit 10, attachment to committee minutes of Jan. 25, 1985 entitled “Supplemental 
Testimony of Attorney General Jim Jones Before the Idaho Senate Committee on Resources and 
Environment,” pp.1-2. 
83  Orr Aff. at Exhibit 35, Track 1, 4:03 – 4:17 (recording of committee hearing of Jan. 25, 1985); see 
also id. at Exhibit 39, pp.5-6 (transcript).  
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B. The “Statement of Legislative Intent.” 

From the outset of the committee hearings on the Swan Falls legislation, there 

was “more than the usual interest in establishing background as to what might be 

legislative intent.”84  In the third Senate Resources Committee hearing on Senate Bill 

1008 (January 25, 1985), then-State Senator Mike Crapo stated that the hearings had 

helped him understand the intent of the proposed legislation, but “if this ever gets to court 

or the Department of Water Resources needs guidance . . . it would be very beneficial if 

we, as a committee, develop a statement of legislative intent or purpose to accompany 

this.”85  There was general agreement among the committee members that it was 

important to establish the legislative intent of Senate Bill 1008 and to create a thorough 

legislative record, and Senator Crapo’s proposal sparked an extended discussion on 

whether to draft a separate statement to establish the legislative intent of the bill.86  

Ultimately the committee voted to hold the bill in committee for a week to give Senators 

Crapo and Peavey time to prepare a formal statement of legislative intent.87   

Senator Crapo distributed the final version of the “Statement of Legislative Intent 

– S.B. 1008” at the next Senate Resources Committee hearing on the legislation.  He 

explained that he had prepared the initial draft, discussed it with representatives of Idaho 

                                                 
84  Orr Aff. at Exhibit 34a,  2:25 – 2:39 (recording of committee hearing of Jan. 21, 1985); see also 
id. at Exhibit 38, p.4 (transcript). 
85  Orr Aff. at Exhibit 10, p. 8 (committee minutes of Jan. 25, 1985); see also id. at Exhibit 35, Track 
2, 11:10 – 12:00; see also id. at Exhibit 39, p.36 (transcript). 
86  Orr Aff. at Exhibit 10, pp. 8-9 (committee minutes of Jan. 25, 1985); see also id. at Exhibit 35, 
Track 2, 11:10 – 31:48 (recording) see also id. at Exhibit 39, pp. 36-54 (transcript). 
87  Orr Aff. at Exhibit 10, pp. 8-9 (committee minutes of Jan. 25, 1985); see also id. at Exhibit 35, 
Track 2, 11:10 – 31:48 (recording) see also id. at Exhibit 39, pp. 36-54 (transcript). 
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Power, the Governor’s office and the Attorney General’s office, revised the document, 

circulated it again, and made some further minor revisions.88   

The final Statement of Legislative Intent described SB 1008 as the “centerpiece” 

of the Swan Falls legislation.89   With respect to section (2) of the bill, which became 

Idaho Code § 42-203B, the statement provided that “[t]his legislation is an exercise of the 

State’s authority under the 1928 Amendment to Article XV, Section 3 of the Idaho 

Constitution to limit and regulate the use of water for power purposes.”90  The statement 

further provided that “this section establishes a trust in which title to certain specified 

water rights will be held.  The trust pertains to water rights for power purposes which 

are in excess of minimum stream flows established by state action. . . . .”91  Further, the 

statement explained that the trust was keyed to the established minimum flows “rather 

than any estimates of how much water may be available above such minimum flows.”92 

The statement also explained the intended effect of the statute with respect to the 

Swan Falls controversy: 

As applied to the agreement between Idaho Power Company, the 
Governor and the Attorney General, this trust arrangement results in 
the State of Idaho possessing legal title to all water rights previously 
claimed by Idaho Power Company above the agreed minimum stream 
flows and Idaho Power Company holds equitable title to those water rights 
subject to the trust. . . . At such time as a future appropriator is granted a 
water right in the trust waters, Idaho Power Company’s rights in such 
appropriated water become subordinated.93 
 

                                                 
88  Orr Aff. at Exhibit 36, 00:10 – 1:03 (recording of committee hearing of Feb. 1, 1985); see also id. 
Exhibit 40, pp. 3-4 (transcript); see also id. at Exhibit 11, p. 1 (minutes). 
89  Orr Aff. at Exhibit 11, attachment to committee minutes of Feb. 1, 1985 entitled “Statement of 
Legislative Intent – S.B. 1008,” p. 1. 
90  Id. at 2. 
91  Id. at 3. (emphasis added). 
92  Id. at 3. 
93  Id. at 4 (emphasis added). 
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The Statement of Legislative Intent also addressed Section 3 of Senate Bill 1008, 

which provided the “public interest” analysis to be codified in Idaho Code § 42-203C: 

“This section specifies the criteria which must be met to appropriate waters which are 

subject to the trust established in [Idaho Code § 42-203B].”94  The statement explained 

that these criteria were “intended solely to guide the Director of the Idaho Department of 

Water Resources in determining whether a proposed use has greater net benefits to the 

State than hydropower use.”95  The statement further explained that the legislation  

specifically ties the appropriation of water from the trust to conformance 
with ‘state law’ and not to the new public interest criteria.  This provides 
flexibility to the state in the future to change the law if necessary, without 
modifying the operation of the trust provisions.  Thus, State water policy 
is not frozen by this legislation.96 
 
C. Enactment and Amendment of the “Subordination Legislation.” 
 
The Senate Resources Committee voted to adopt the final Statement of 

Legislative Intent, and consented to Chairman Noh’s request for authorization to circulate 

the statement to the full Senate prior to a floor vote.97  The Senate passed SB 1008 on 

February 6, 1985, and immediately after doing so, unanimously approved Senator Noh’s 

request that the full text of the Statement of Legislative Intent be placed in the Senate 

Journal.98  Senate Bill 1008 and the new section 42-203B became law under chapter 17 of 

the 1985 Idaho Session Laws.99   

The Legislature amended Idaho Code §§ 42-203B, 42-203C and 42-203D the 

following year to address certain issues raised by the administrative rules the Department 

                                                 
94  Id. at 4. 
95  Id. at 6. 
96  Id. at 6. 
97  Orr Aff. at Exhibit 11, p. 2 (committee minutes of Feb. 1, 1985); see also id. at Exhibit 36, 10:47 – 
13:30 (recording); see also id. at Exhibit 40, pp. 12-14 (transcript). 
98  Orr Aff. at Exhibit 28 (Statement of Legislative Intent approved and set forth the Senate Journal). 
99  1985 Idaho Session Laws 23-27. 
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had promulgated to implement the “public interest” criteria.100  Senator Crapo and Idaho 

Power Company attorney Tom Nelson explained to the Senate Resources Committee and 

the House Resources Committee that the amendments only clarified the previous 

legislation and did not change the settlement.101  No other changes have been made to 

Idaho Code § 42-203B since its enactment.  Copies of the current version of Idaho Code 

§ 42-203B, Senate Bill 1008 as enacted under 1985 Idaho Session Laws, and the Senate 

Journal pages containing the “Statement of Legislative Intent – S 1008,” are appended 

hereto as Appendices A, B, and C. 

V. THE COURSE OF THE PROCEEDINGS. 
 

On December 29, 2006, the Director filed his recommendations for Basin 2 with 

this Court.  The Director recommended that Idaho Power Company be decreed as the 

owner of that portion of the hydropower water rights for flows of 3,900 c.f.s. from April 

1 to October 31, and 5,600 c.f.s. from November 1 to March 31, as measured at the 

Murphy Gage.  The Director recommended that any portion of the hydropower water 

rights for flows above these levels be decreed with the State holding legal title in trust for 

the benefit of Idaho Power and the People of the State of Idaho, and with equitable title 

being held jointly by Idaho Power and by the State for the benefit of the People of the 

State of Idaho.  These recommendations are summarized in Appendix D. 

The Director also recommended that the decrees for all of the hydropower water 

rights in question—Idaho Power’s water rights and the water rights to be held in trust by 

the State—contain remarks pertaining to subordination and the trust in the sections of the 

                                                 
100  1986 Idaho Sess. Laws 309-12; see also Orr Aff. at Exhibit 60 (1986 Senate Bill 1358 and 
Statement of Purpose). 
101  Orr Aff. at Exhibit 61 (committee minutes of Feb. 5, 1986); id. at Exhibit 62 (committee minutes 
of Feb. 19); see also id. at Exhibit 63 (committee minutes of March 13). 

Underline
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partial decrees for the “Quantity” element and for the “Other Provisions Necessary for 

Definition or Administration of This Water Right.”102 

On February 20, 2007, the Director filed amended reports for water rights 37-

2128, 37-2471, 37-2472, 37-20709 and 37-20710.103  The amended reports recommended 

that legal title to these water rights be decreed as being held in trust by the State for the 

use and benefit of Idaho Power and the People of the State of Idaho. 104  The amended 

recommendations also contained substantially the same subordination and trust remarks 

as the Basin 2 recommendations.105  

Idaho Power objected to the ownership and quantity elements in the amended 

recommendations for the Basin 37 water rights and to the Director’s subordination and 

trust remarks, asserting that the water rights should be decreed in the Company’s name 

without the subordination and trust language.106  The State objected to the amended 

recommendations on the ground that under United States v. Pioneer Irrigation District, 

(In re SRBA), 144 Idaho 106, 157 P.3d 600 (2007), the Name and Address section of the 

partial decrees should identify only the legal title holder, not the equitable or beneficial 

                                                 
102  See Director’s Reports for 02-100, 02-2001A, 02-2001B, 02-2032A, 02-2032B, 02-2036, 02-2056, 
02-2057, 02-2059, 02-2060, 02-2064, 02-2065, 02-4000A, 02-4000B, 02-4001A, 02-04001B, 02-10135 
(hereinafter, “Basin 2 water rights”). 
103   Hereinafter, “the Basin 37 water rights.”   These water right claims are associated with Idaho 
Power’s upper and lower Malad River facilities. 
104  See Amended Director’s Reports for the Basin 37 water rights.   
105  See Amended Director’s Reports for the Basin 37 water rights.  Note also that while the Basin 36 
water rights covered by the Swan Falls Agreement had been previously decreed in Idaho Power’s name and 
without any reference to the Agreement, this omission has been recognized as an oversight.  Order 
Designating Basin-Wide Issue Re: To What Extent, If Any, Should the Swan Falls Agreement be 
Addressed in the SRBA or Memorialized in a Decree? (In re SRBA, Basin-Wide Issue 13)  (Aug. 23, 2004) 
at 6 n.6.  
106  See Idaho Power Company’s Motion to File Late Objections and Standard Form I Objection to 
Amended Director’s Report (Subcase nos. 37-2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 1, 
2007). 
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title holder.107  The State also objected to correct a scrivener’s error: the remarks in the 

amended recommendations incorrectly stated that the Swan Falls Agreement was signed 

in 1985, rather than 1984.108 

Idaho Power filed a “Response” to the State’s Pioneer objection, including a 

twenty-six (26) page “Counterclaim” raising a number of issues and claims.109  Idaho 

Power simultaneously filed in the main SRBA case a substantially identical “Complaint 

and Petition for Injunctive and Declaratory Relief” (“Complaint”).  Idaho Power moved 

to stay the subcases for the water rights subject to the Swan Falls Agreement in favor of 

proceeding under the Complaint, or alternatively to consolidate the subcases,110 and the 

State moved to strike or dismiss the Complaint.111    

On July 24, 2007, this Court entered an order consolidating the relevant subcases 

on the issues of ownership of the water rights and the interpretation and/or application of 

the Swan Falls Agreement, dismissing Idaho Power’s claim for “repeal” of Attorney 

General Opinion 06-2, and separating and staying Idaho Power’s claims against the 

Director and the Department.112  The Court also stayed the proceedings in the 

consolidated subcase, with the exception of discovery, until the close of the Basin 2 

objection period on December 5, 2007.113   

                                                 
107  See State of Idaho’s Standard Form I Objection to Amended Director’s Report (Subcase nos. 37-
2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 3, 2007). 
108  See State of Idaho’s Standard Form I Objection to Amended Director’s Report (Subcase nos. 37-
2128, 27-2471, 37-2472, 37-20709, and 37-20710) (May 3, 2007). 
109  See Idaho Power Company’s Standard Form 2 Response to Objection to Amended Director’s 
Report (Subcase nos. 37-2128, 27-2471, 37-2472, 37-20709 and 37-20710) (May 10, 2007). 
110  Idaho Power Company’s Motion for Stay of Proceedings on Idaho Company Water Rights in 
Basins 2, 36 and 37, or Alternatively to Consolidate Proceedings. (In re SRBA, Case No. 39576) (May 10, 
2007). 
111  See generally Memorandum in Support of Motion to Strike or Alternatively to Dismiss Complaint 
and Petition for Declaratory and Injunctive Relief (In re SRBA, Case no. 39576) (May 30, 2007). 
112  Order at 14-17.   
113  Order at 17.  The parties have both served and responded to discovery requests, and discovery 
continues. 
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At the close of the objection period, the State and Idaho Power filed objections to 

the Director’s Basin 2 recommendations that were substantially similar to the objections 

each had previously filed in the Basin 37 subcases.  No other party objected to the 

recommendations pertaining to the consolidated subcase.  On December 14, 2007, the 

State moved for partial summary judgment on the following three issues:   

1. That pursuant to Idaho Code § 42-203B, legal title to any portion of the 

water rights subject to the Swan Falls settlement for flows in excess of the minimum 

flows established at the Murphy Gage under the State Water Plan is held in trust by the 

State of Idaho, by and through the governor, for the benefit of Idaho Power Company and 

the People of the State of Idaho; 

2. That pursuant to Idaho Code § 42-203B, the water rights for power 

purposes held in trust by the State of Idaho under Idaho § 42-203B are subject to 

subordination to and depletion by future upstream beneficial users whose rights are 

acquired pursuant to State law; and 

3. That the equitable doctrines of reformation, mutual mistake of fact, 

estoppel,  waiver and laches cannot be invoked or applied in a manner contrary to or  

inconsistent with Idaho Code § 42-203B.114 

ARGUMENT 

I. LEGAL STANDARDS 

Summary judgment is proper when “the pleadings, depositions, and admissions 

on file, together with the affidavits, if any, show that there is no genuine issue as to any 

material fact and that the moving party is entitled to a judgment as a matter of law.”  

I.R.C.P. 56(c). “All disputed facts are to be construed liberally in favor of the non-
                                                 
114  See State of Idaho’s Motion for Partial Summary Judgment. 
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moving party, and all reasonable inferences that can be drawn from the record are to be 

drawn in favor of the non-moving party.”  Robert Comstock LLC v. Keybank Nat’l Assn., 

142 Idaho 568, 571, 130 P.3d 1106, 1109 (2006). 

The interpretation of a statute is a question of law over which a court exercises 

free review. Cowan v. Board of Comm'rs of Fremont County, 143 Idaho 501, 511, 148 

P.3d 1247, 1257 (2006).  The objective of statutory interpretation is to give effect to 

legislative intent.  State v. Yzaguirre, 144 Idaho 471, 475, 163 P.3d 1183, 1187 (2007). 

The best guide to legislative intent is the words of the statute itself, therefore the 

interpretation of a statute must begin with the literal words of the statute. Id.  Where the 

statutory language is unambiguous, the Court does not construe it but simply follows the 

law as written. Id.  The statutory words must be given their plain, usual, and ordinary 

meaning, and the statute must be construed as a whole. Idaho Cardiology Associates, 

P.A. v. Idaho Physicians Network, Inc., 141 Idaho 223, 225, 108 P.3d 370, 372 (2005).   

When a statute is ambiguous, “‘it must be construed to mean what the legislature 

intended it to mean. To determine that intent, we examine not only the literal words of the 

statute, but also the reasonableness of proposed constructions, the public policy behind 

the statute, and its legislative history.’”  Hayden Lake Fire Protection Dist. v. Alcorn, 141 

Idaho 388, 398-399, 111 P.3d 73, 83-84 (2005) (internal citation omitted).  In such cases, 

a court should consider “context in which language is used, the evils to be remedied and 

the objects in view.”  Hayden Lake Fire Protection Dist. v. Alcorn, 141 Idaho 307, 312, 

109 P.3d 161, 166 (2005). 



 
MEMORANDUM IN SUPPORT OF STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY JUDGMENT - 27 

II. THE PLAIN LANGUAGE OF IDAHO CODE § 42-203B PROVIDES THAT 
THE STATE HOLDS LEGAL TITLE TO HYDROPOWER WATER 
RIGHTS PREVIOUSLY CLAIMED BY IDAHO POWER THAT EXCEED 
THE MINIMUM FLOWS ESTABLISHED AT THE MURPHY GAGE. 
 
A. Idaho Code § 42-203B Implements The State’s Constitutional Authority 

To Regulate And Limit Hydropower Water Rights By Establishing A 
Trust In Which The State Holds Legal Title To Hydropower Water Rights 
That Exceed State-Designated Minimum Flows.  

 
Idaho Code § 42-203B expressly provides that it is an implementation of “the 

state’s power to regulate and limit the use of water for power purposes” under the Idaho 

Constitution.  Idaho Code § 42-203B(1); see also Idaho Const. art. XV § 3 (“the state 

may regulate and limit the use [of water] for power purposes”).  This exercise of 

constitutional authority is intended “to define the relationship between the state and the 

holder of a water right for power purposes to the extent such right exceeds an established 

minimum flow.”  Idaho Code § 42-203B(1).  The statute defines the relationship as a 

dual-purpose trust intended to “assure and adequate supply of water for all future 

beneficial uses” and to protect a hydropower user’s right “to continue using the water 

pending approval of depletionary future beneficial uses”:   

The purposes of the trust established by subsections (2) and (3) of this 
section are to assure an adequate supply of water for all future beneficial 
uses and to clarify and protect the right of a user of water for power 
purposes subordinated by a permit issued after July 1, 1985, or by an 
agreement, to continue using the water pending approval of depletionary 
future beneficial uses. 

 
Idaho Code § 42-203B(1). 

Under “the trust established by subsections (2) and (3),” Idaho Code § 42-

203B(1), the hydropower water rights for the flows that exceed a State-established 

minimum stream flow are held in trust by the State: “Any portion of the water rights 

for power purposes in excess of the level so established shall be held in trust by the 
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state of Idaho, by and through the governor, for the use and benefit of the user of the 

water for power purposes, and of the people of the state of Idaho.”  Idaho Code § 42-

203B(2) (emphasis added); see also id. § 42-203B(3) (“Water rights for power purposes 

in excess of such minimum stream flow shall be held in trust by the state of Idaho, by and 

through the governor, for the use and benefit of the users of water for power purposes and 

of the people of the state of Idaho”). 

It follows as a matter of law that the State holds “legal title” to the water rights 

held in trust under Idaho Code § 42-203B.  Under Idaho law, the “separation of the legal 

title from the beneficial interest” is an “essential characteristic” of a trust relationship.  

DBSI/TRI V v. Bender, 130 Idaho 796, 809, 948 P.2d 151, 164 (1997).  “[T]he trustee is 

the holder of legal title to the property subject to the beneficial interest of the 

beneficiary.”  Id. at 808, 948 P.2d at 163. 

These principles were well established in Idaho law long before the enactment of 

Idaho Code § 42-203B.  See In re Eggan’s Estate, 86 Idaho 328, 337, 386 P.2d 563, 

568 (1963) (“The essential characteristics of a trust are the separation of the legal from 

the beneficial interest and the existence of a fiduciary relationship”); see also State v. 

Cosgrove, 36 Idaho 278, 284, 210 P. 393, 395 (1922) (A trustee . . . is the owner of the 

property, and deals with it as principal, as owner and as master . . . .”). 115  

“Statutes are construed under the assumption that the legislature was aware of all 

other statutes and legal precedence at the time the statute was passed.  The legislature is 

presumed not to intend to overturn long established principles of law unless an intention 

                                                 
115  The principle that a trustee holds legal title to the trust res is well-established in the law generally.  
See Black’s Law Dictionary 1546 (8th ed. 2004) (“trust, n.  1.  The right, enforceable solely in equity, to the 
beneficial use of property to which another holds the legal title”).   
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to do so plainly appears by express declaration or the language employed admits of no 

other reasonable construction.”  McCann v. McCann, 138 Idaho 228, 236, 61 P.3d 585, 

593 (2002) (citations and internal quotation marks omitted).  Thus, under long-standing 

principles of Idaho law, the trust established by Idaho Code § 42-203B results in the State 

holding “legal title” to the water rights held in trust.  See also State v. Parker, 141 Idaho 

775, 779, 118 P.3d 107, 111 (2005) (“We assume the legislature has full knowledge of 

existing judicial decisions and our caselaw.”). 

Further, and consistent with the express exercise of the State’s constitutional 

authority to regulate and limit hydropower water rights, the State holds legal title to water 

rights that exceed a State-established minimum flow in trust regardless of whether the 

State and the hydropower user have entered into an agreement.   Compare Idaho Code § 

42-203B(2) (water rights that exceed a minimum flow held in trust when there is a 

subordination agreement) with id. § 42-203B(3) (water rights that exceed a minimum 

flow held in trust in the absence of a subordination agreement).      

The statute expressly provides that an agreement between the State and the 

hydropower user may define the extent to which water rights for flows below the State-

designated minimum flows are subordinated to other uses.  See Idaho Code § 42-203B(2) 

(providing that water rights for power purposes that are “defined by agreement with the 

state as unsubordinated to the extent of a minimum flow established by state action shall 

remain unsubordinated as defined by the agreement”).  The trust pertains to water rights 

that exceed State-established minimum flows, however. 

In addition, the sole relevance to the trust of a subsection (2) subordination 

agreement is simply that the existence of such an agreement means that new uses of 
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waters subject to the water rights held in trust must comply with the “public interest” 

requirements of Idaho Code § 42-203C.  Conversely, in the absence of a subsection (2) 

subordination agreement, new uses of waters subject to the water rights held in trust need 

not comply with the “public interest” analysis.  Compare Idaho Code § 42-203B(2) 

(“including compliance with the requirements of section 42-203C, Idaho Code”) with id. 

§ 42-203B(3) (“excluding compliance with the requirements of section 42-203C, Idaho 

Code”) (emphases added). 

The trust established by Idaho Code § 42-203B thus balances the dual and often 

competing purposes of “assur[ing] an adequate supply of water for all future beneficial 

uses” while preserving the hydropower user’s right “to continue using the water pending 

approval of depletionary future beneficial uses.”  Idaho Code § 42-203B(1).  The statute 

is a constitutionally authorized and carefully considered legislative solution to the policy 

conundrum presented by the long running competition between hydropower and other 

beneficial uses for the use of Idaho’s water resources.  

B. Pursuant to Idaho Code § 42-203B The State Holds Legal Title To 
Hydropower Water Rights Previously Claimed By Idaho Power For Flows 
That Exceed The Minimums Established At The Murphy Gage By State 
Action.  

 
 Section 42-203B provides that the State holds in trust hydropower water rights 

that exceed “a minimum flow established by state action.”  Idaho Code §§ 42-203B(2), 

(3).  The State established the minimum stream flow applicable to the water rights at 

issue in this consolidated subcase through amendments to the State Water Plan passed by 

the Idaho Water Resource Board and ratified by the Legislature.   

 The Idaho Water Resource Board is the “Water Resource Agency” authorized by 

section 7 of article XV of the Idaho constitution.  Idaho Power Co. v. State, 104 Idaho 

Underline
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570, 572, 661 P.2d 736, 738 (1983); see also Idaho Code § 42-1734(1) (“the water 

resource board, herein created, is hereby constituted the [Article XV, section 7] water 

resource agency”).  The Water Board is charged with developing and maintaining a 

comprehensive state water plan, Idaho Code § 42-1734A, which is subject to the 

Legislature’s review and approval.  Idaho Code § 42-1736.   

 On March 1, 1985, the Idaho Water Resource Board passed amendments to Policy 

32 of the State Water Plan116 that established minimum stream flows at the Murphy 

gaging station of 3,900 c.f.s from April 1 to October 31, and 5,600 c.f.s from November 1 

to March 31. Orr. Aff. at Exhibit 15 (attachment to Senate Resources Committee minutes 

of March 4, 1985, entitled “In the Matter of Policy 32 of the State Water Plan – A 

Resolution”).  The Legislature ratified the amendments by statute shortly thereafter.  

1985 Idaho Session Laws 514.  The minimum flows defined for the Murphy Gage by the 

State Water Plan, which was formulated by the Idaho Water Resource Board and ratified 

by the Idaho Legislature, plainly constitute a “minimum flow established by state action.”  

Idaho Code § 42-203B(2)-(3).  

 Pursuant to the plain statutory language, the State thus holds in trust any portion 

of the hydroelectric water rights at the Idaho Power facilities located above the Murphy 

Gage station that exceed the minimum flows established at the Murphy Gage station by 

the State Water Plan.  Idaho Code § 42-203B(2)-(3).  This necessarily includes the water 

rights enumerated in the Swan Falls Agreement.  This conclusion is confirmed by 

subsection (5) of the statute, which specifically recognizes that the hydropower water 

rights subject to the Swan Falls settlement are held in trust by the State pursuant to 

subsection (2).  Idaho Code § 42-203B(5).  The State therefore holds “legal title” to the 
                                                 
116  The policies in the State Water Plan were later re-numbered, and Policy 32 is now Policy 5.  
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water rights in this consolidated subcase for flows that exceed flows of 3,900 c.f.s from  

April 1 to October 31 and 5,600 c.f.s from November 1 to March 31 as measured at the 

Murphy Gage.  See DBSI/TRI, 130 Idaho at 808, 948 P.2d at 163.   

Thus, the Director was correct in recommending that the portion of the Basin 2 

and Basin 37 water rights for flows above 3,900 c.f.s from April 1 to October 31 and 

5,600 c.f.s from November 1 to March 31 as measured at the Murphy Gage be decreed 

with the State holding legal title. The Director had no other proper option under Idaho 

Code § 42-203B.   

III. THE WATER RIGHTS HELD IN TRUST BY THE STATE UNDER 
IDAHO CODE § 42-203B ARE SUBORDINATE TO ANY USE OF WATER 
AUTHORIZED UNDER A WATER RIGHT ACQUIRED PURSUANT TO 
STATE LAW. 

 
Idaho Code § 42-203B expressly provides that “[t]he rights held in trust shall be 

subject to subordination to and depletion by future upstream beneficial users whose rights 

are acquired pursuant to state law.”  Idaho Code §§ 42-203B(2), (3).  Thus, the State’s 

issuance of a new water right in compliance with the requirements of state law has the 

legal effect of subordinating the water rights held in trust by the State to the newly 

approved water right.  

This statutory subordination process authorizes the State to re-allocate water from 

hydropower use under the water rights held in trust by the State to alternative uses under 

new water rights.  By subordinating the priority of the senior hydropower water rights 

held in trust by the State to the newer, junior water right, the State opens the door to new 

development or alternative uses of the water formerly used for hydropower generation. 

Without this statutory subordination process, the senior priority of the hydropower water 

Underline
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rights held in trust would effectively block new development and prevent alternative uses 

of the water, the very problem the Legislature sought to remedy. 

While Idaho Code § 42-203B created the trust and authorizes the State to 

subordinate the water rights held in trust to junior water rights, it does not define what 

new uses will enjoy the benefit of the subordination.  This determination is governed by 

other applicable “state law.”  Idaho Code § 42-203B(2), (3).  The applicable “state law” 

includes compliance with the “public interest” requirements of Idaho Code § 42-203C 

only when the State and a hydropower user have entered into an agreement defining the 

extent to which hydropower water rights for flows below the minimum flows are to 

remain unsubordinated.  Compare Idaho Code § 42-203B(2) with id. § 42-203B(3).   

This statutory framework allows the State to modify the standards for approving 

new water rights and subordinating the water rights held in trust—such as the “public 

interest” criteria or any other applicable provisions of state law—without altering the 

trust itself.  In short, rather than establishing favored and disfavored uses for purposes of 

subordinating the water rights held in trust, the Legislature created a flexible 

subordination scheme that focuses not on the nature of the proposed use, but whether the 

new water right has been approved in accordance with applicable state law.  Thus, the 

Legislature is free to alter or modify the standards and procedures of the applicable “state 

law” for approving new uses, and mold state water policy to suit changing conditions and 

needs.   

This flexibility is an integral part of the legislative determination that the “water 

rights subordination plan” of the Swan Falls settlement “balances all of the parties’ 

concerns and insures that existing hydropower-generating facilities will remain useful, 

Underline
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that ratepayers will not be burdened with excessive costs, and that availability of water 

for additional domestic, manufacturing, and agricultural uses will judiciously expand.”  

Miles, 116 Idaho at 640, 778 P.2d at 762; see also 1985 Idaho Sess. Laws 20.  Thus, it 

would be contrary to the plain language and legislative intent of Idaho Code § 42-203B 

for the water rights held in trust to be decreed with any subordination limitations beyond 

the requirement that new water rights be acquired pursuant to state law.  Idaho Code § 

42-203B(2), (3).   

IV. THE LEGISLATIVE HISTORY CONFIRMS THAT IDAHO CODE § 42-
203B WAS INTENDED TO GIVE THE STATE LEGAL TITLE TO 
HYDROPOWER WATER RIGHTS “PREVIOUSLY CLAIMED BY 
IDAHO POWER.” 

 
 The Court need not examine the legislative history of Idaho Code § 42-203B 

because the plain terms of the statute compel the conclusion that the State holds legal title 

to the water rights in question and that they are subordinate to any junior water right 

acquired pursuant to applicable State law.  Nonetheless, even assuming, arguendo, that 

the statute is ambiguous on the questions of the ownership and subordination of the 

hydropower water rights that exceed the minimum flows established at the Murphy Gage, 

the legislative history of the statute leads inexorably to the conclusion that the Legislature 

intended the statute to result in the State holding legal title in trust to such water rights 

previously claimed by Idaho Power, and that the water rights held in trust by the State 

would be subordinate to junior water rights acquired pursuant to State law.  

A. The Statement of Legislative Intent Confirms That Idaho Code 42-203B Was 
Intended To Place Legal Title To The Water Rights In Trust With The State And 
That The Water Rights Held In Trust Would Be Subordinated By The State To 
Any Use Authorized By A Water Right Acquired Pursuant To State Law.  
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Outside of the plain statutory language, the Statement of Legislative Intent is the 

most authoritative explanation of the legislative intent of Idaho Code § 42-203B.  The 

statement was itself the product of a legislative-type process, having been drafted and 

revised by Senator Crapo with the input and comment of Senator Peavey and the 

negotiators of the Swan Falls Agreement, adopted by vote of the Senate Resources 

Committee, and unanimously approved by the full Senate.  The statement fills two and a 

half pages of the Senate Journal and provides a detailed, section-by-section explanation 

of the intent of the legislation. 

The Statement of Legislative Intent explains that Idaho Code  § 42-203B “is an 

exercise of the State’s authority under the 1928 Amendment to Article XV, Section 3 of 

the Idaho Constitution to limit and regulate the use of water for power purposes.”  

Statement of Legislative Intent at 59.117  Specifically, “this section establishes a trust in 

which title to certain specified water rights will be held.  The trust pertains to water 

rights for power purposes which are in excess of minimum stream flows established by 

state action.”  Id. at 59 (emphasis added).   

Further, the trust is keyed to minimum stream flows “rather than any estimates 

of how much water may be available above the minimum flows.”  Id. (emphasis 

added).  Thus, “[a]ny portion of such water rights above the established minimum stream 

flows will be held in trust by the State of Idaho, by and through the Governor of the State 

of Idaho.”  Id. 

The Statement of Legislative Intent also succinctly sums up the intended 

application and effect of Idaho Code § 42-203B with regard to the Swan Falls 

                                                 
117  The “Statement of Legislative Intent” is appended hereto in Appendix C; see also Orr Aff. at 
Exhibit 28.  The page citations used in this discussion refer to the Senate Journal pages.  The statement is 
set forth on pages 58-61 of the 1985 Senate Journal.  
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controversy:  “this trust arrangement results in the State of Idaho possessing legal 

title to all water rights previously claimed by Idaho Power Company above the 

agreed minimum stream flows.”  Statement of Legislative Intent at 60 (emphasis 

added).  With regard to subordination of the water rights held in trust, “[t]he Idaho 

Department of Water Resources is the entity which makes the determination of whether 

water is to be reallocated from the trust under the criteria of Section 42-203C and in 

compliance with the State Water Plan . . . . At such time as a future appropriator is 

granted a water right in the trust waters, Idaho Power Company’s rights in such 

appropriated water become subordinated.”  Id. at 60.   

The statement also demonstrates that Idaho Code §§ 42-203B and 42-203C were 

not intended to limit subordination of the water rights held in trust to any particular type 

of use, but rather to provide flexible subordination standards that the Legislature could 

change as it saw fit: “the legislation specifically ties the appropriation of water from the 

trust to conformance with ‘state law’ and not to the new public interest criteria.”  

Statement of Legislative Intent at 60.  “This provides flexibility to the state in the future 

to change the law . . . without modifying the operation of the trust provisions.  Thus, State 

water policy is not frozen by this legislation.”  Statement of Legislative Intent at 59-61.  

B. The Parties’ Testimony In The Committee Hearings Is Consistent With The  
Statement Of Legislative Intent.  

 
As previously discussed, Idaho Code § 42-203B began as part of the 

“subordination legislation” proposed by the Swan Falls Agreement.  This proposed 

legislation was drafted and negotiated by the parties and presented to the Senate 

Resources Committee as a ‘take it or leave it’ proposition.  The negotiators discouraged 

any amendments to the proposed legislation and testified to the Senate Resources 
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Committee and the House Resources Committee that the settlement depended on 

enactment of the language proposed in the exhibits to the Agreement.   

The negotiators explained the intent of the proposed legislation to the Senate and 

House committees in some detail, and the committee members questioned the negotiators 

extensively on the legislation and the overall settlement.  The negotiators’ explanations 

and responses are part of the legislative record for Idaho Code § 42-203B, and further 

demonstrate the committee members’ understanding of the intent of the legislation that 

their committees approved.   The negotiators’ oral and written testimony in the committee 

proceedings is consistent with the plain language of the Idaho Code § 42-203B and the 

Statement of Legislative Intent on the questions of legal title, the nature and res of the 

trust, and the standards for subordinating the water rights held in trust. 

In his opening statement in the first Senate Resources Committee hearing to take 

up the proposed legislation in detail, the Governor’s negotiator, Pat Costello, told the 

committee that the proposed Idaho Code § 42-203B “is the one that would impose this 

new trust concept on the portion of the hydropower right that is in excess of the 

minimum flow, and we wanted to keep this as far from being a transfer as we could.  

So it’s being imposed by operation of law through this rather than the power 

company agreeing to it by contract.”  See Orr Aff. at Exhibit 33, Track 1, 2:19 – 2:47 

(recording); see also id. at Exhibit 37, pp. 4-5 (transcripts) (emphasis added).   

Tom Nelson, Idaho Power’s negotiator, was present for this testimony and did not 

object to, qualify, or attempt to distance Idaho Power from Mr. Costello’s statements, in 

that hearing or in  any other subsequent  hearing.  To the contrary,  Idaho  Power  also

explained in its written statement to the Senate Resources Committee on Senate Bill 
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1008 that rather than providing for “a voluntary transfer of [the Company’s] water 

rights,” that “the basis for Section 2 is the State’s power to ‘regulate and limit’ the use of 

water for power purposes.”  Statement of Idaho Power Company in Support of Senate 

Bill 1008 – Presented to the Senate Resources and Environment Committee January 25, 

1985.  Idaho Power also expressly recognized that “the state, as trustee, can protect those 

[water] rights, and so can Idaho Power Company, as beneficiary of the trust and as user 

of the unsubordinated water right.”  Orr Aff. at Exhibit 10 (committee minutes of Jan. 25, 

1985), attachment entitled “Statement of Idaho Power Company in Support of Senate Bill 

1008,” p.1 (emphases added). 

 The Attorney General’s written testimony on Senate Bill 1008 also stated that 

“[a]s drafted, the State possess [sic] legal title to all waters previously claimed by the 

Company above 3,900 c.f.s.”  Orr Aff. at Exhibit 8 (committee minutes of Jan. 18, 

1985), attachment entitled “Prepared Testimony of Jim Jones, Idaho Attorney General, on 

Senate Bills 1006 and 1008,” p.3.  Pat Costello, the Governor’s negotiator, told the 

Senate Resources Committee that “[the trust] was simply a mechanism to sever, in 

lawyer’s terms, to sever the legal and equitable title to the water immediately so there’s 

some immediate change in position of the parties, that as soon as this agreement becomes 

binding and this statute takes effect, legal title will go to the state.”  Orr Aff. at Exhibit 

33, Track 5, 6:36 – 6:59 (recording); see also id at Exhibit 8, p. 11 (committee minutes of 

Jan. 18, 1985); see also id. at Exhibit 37, p. 53 (transcript). 

 Mr. Nelson made it clear to the Senate Resources Committee that the legislation 

would not bar the State from any particular action or decision with respect to the water 

rights held in trust:  “Anything above the minimum flow the state is free to do as it likes.”  

Underline
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Orr Aff. at Exhibit 11, p. 7 (committee minutes of Feb. 1, 1985); see also id. at Exhibit 

36, 37:23 – 37:30; (recording); see also id. at Exhibit 40, p. 32 (transcript).  Mr. Nelson 

also explained to the Senate Resources Committee that: 

The statute and the contract don’t prohibit development.  They’re not 
intended to and they don’t.  They simply say, look, you may have an 
adverse impact on hydropower generation.  That element of the public 
interest has to be addressed before you have further development.  And if 
it’s addressed and it’s found to be in the public interest that you have that 
impact on hydropower, that it’s in your state’s overall best interest to 
proceed with development, you proceed with development.  
 

Orr Aff. at Exhibit 33, Track 2, 1:24 – 1:59; (recording of committee hearing of Jan. 18, 

1985); see also id. at Exhibit 8, p. 2 (committee minutes of Jan. 18, 1985); see also id. at 

Exhibit 37, p. 15 (transcript). 

Further, the Attorney General’s written testimony to the Senate Resources 

Committee demonstrates that the statutory mechanism for subordinating the water rights 

held in trust was intended to provide ongoing flexibility rather than to preclude 

opportunities for new uses: 

It is very important to note that the water held in trust by the State subject 
to reallocation is tied to state law and not the public interest criteria.  This 
is very important because it gives the State flexibility into the future. If the 
public interest criteria is [sic] not, after trial and error, precisely what the 
legislature desires, the standards can be changed without affecting this 
agreement, state legal ownership of the water rights involved and the 
trust arrangement established.  

 
Orr. Aff. at Exhibit 8 (committee minutes of Jan. 18, 1985), attachment entitled.  

“Prepared Testimony of Jim Jones, Idaho Attorney General, on Senate Bills 1006 and 

1008,” pp. 5-6 (emphasis added). 

 These are just a few passages from an extensive official record on a historic piece 

of legislation.  These passages, and the record as a whole, demonstrate that in addition to 
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providing a balanced solution to the larger question of resolving the tension between 

hydropower uses and consumptive uses, the Senate and House committees understood 

Idaho Code § 42-203B as giving the State legal title to any water rights previously 

claimed by Idaho Power Company for flows above the minimums established at the 

Murphy Gage, that the State would hold the water rights in trust for benefit of Idaho 

Power Company and the People of the State, and that the water rights held in trust would 

be subordinated to upstream uses and depletions under any new water rights acquired 

pursuant to applicable state law rather than to a laundry list of favored and disfavored 

uses.   

V. THE  EQUITABLE DOCTRINES OF REFORMATION, MUTUAL 
MISTAKE, LACHES, WAIVER AND ESTOPPEL CANNOT BE 
INVOKED OR APPLIED CONTRARY TO THE PLAIN LANGUAGE OF 
IDAHO CODE § 42-203B. 

 
 Idaho Power Company seeks reformation of the Swan Falls settlement based on  

an alleged mutual mistake of fact, and also asserts that the State’s claim of legal title to  

the water rights in question is barred by estoppel, laches and waiver.  Complaint at 21-22.  

The State is entitled to summary judgment as a matter of law on these claims because 

reformation, mutual mistake of fact, laches, waiver and estoppel are equitable doctrines 

and cannot be invoked or applied to defeat the plain statutory language and legislative 

intent of the Swan Falls legislation.  Further, the undisputed facts of this case demonstrate 

that the Company comes to this Court with unclean hands. 

A. Equity Must Follow The Plain Statutory Language. 

 Reformation, mutual mistake, estoppel, laches and waiver are all equitable 

doctrines under Idaho law.  See, e.g., Schneider v. Howe, 142 Idaho 767, 773–74, 133 

P.3d 1232, 1238–39 (2006) (laches, estoppel, waiver); Holscher v. James, 124 Idaho 443, 
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445, 860 P.2d 646, 648 (1993) (reformation, mutual mistake).  Idaho law dictates that 

equitable doctrines cannot be invoked or applied to defeat legislative enactments.  

“Equity follows the law,” as the Idaho Supreme Court has explained: “wherever the 

rights or the situation of parties are clearly defined and established by law, equity has no 

power to change or unsettle those rights or that situation, but in all such instances the 

maxim ‘AEquitas sequitur legem’ is strictly applicable.” Allen v. Kitchen, 16 Idaho 33, 

146,  100 P. 1052, 1056 (1909).  “Courts of equity can no more disregard statutory and 

constitutional requirements and provisions than can courts of law. They are bound by 

positive provisions of a statute equally with courts of law.”  Id. at 145, 100 P. at 1056.118 

As previously discussed, the plain language and legislative history of section 42-

203B compels the conclusion that the State holds in a statutory trust the legal title to any 

portion of the hydropower water rights for flows that exceed the minimum flows 

established at the Murphy Gage under the State Water Plan.  Similarly, the plain statutory 

language and legislative history demonstrate that the water rights held in trust are 

subordinated to any and all uses under water rights that are acquired pursuant to State 

law.   

In short, “the rights or the situation of parties are clearly defined and established 

by law.”  Allen, 16 Idaho at 146, 100 P. at 1056 .  The questions of ownership and 

subordination of the water rights held in trust under Idaho Code § 42-203B thus are 

precisely the type of statutorily-controlled matters that equity may not invade.  See id.  
                                                 
118  The principle that equity may not be invoked to defeat statutory language is a fundamental tenet in 
other jurisdictions as well.    See, e.g., Ligouri v. Wyandotte Hosp. and Medical Center, 655 N.W.2d 592, 
595 n.4 (Mich. Ct. App. 2002) (“equity may not be invoked to avoid application of a statute”) (citing Stokes 
v. Millen Roofing Co.,  649 N.W.2d 371, 377 (Mich. 2002) (“Courts must be careful not to usurp the 
Legislative role under the guise of equity"));  In re DCP, 30 P.3d 29, 32 (Wyo. 2001) (“We must also keep 
in mind our longstanding principle that the exercise of equitable jurisdiction may not prevail over statutory 
language”). 
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Therefore, as a matter of law, Idaho Power Company is barred from invoking the 

equitable doctrines of reformation, mutual mistake, laches, waiver and estoppel for 

purposes of asserting ownership of the water rights held in trust or for purposes of 

modifying the statutorily-defined subordination of those water rights.   

B. Equity May Not Be Invoked In Violation Of The Principle of Separation of 
Powers. 

 
 It would be especially inappropriate to apply equitable doctrines in a manner 

contrary to statutory language in this particular case, because Idaho Power has not asked 

simply for judicial reformation of the Swan Falls Agreement, but rather of the entire 

Swan Falls Settlement. Complaint at 22 (“The Swan Falls Settlement should therefore be 

reformed”).  This is not a trivial distinction, and Idaho Power Company is well aware that 

the “Settlement” involves much more than just the “Agreement.” Complaint at 7 ¶ 20 

(defining the “Settlement” as including, in addition to the Agreement, “subsequent 

implementing legislation, rules, regulations and administrative practices”). 

The Swan Falls controversy presented issues that were “of large significance to 

the majority of the people of the state. . . . the Snake River and its use has exercised and 

will continue to exercise an enormous influence over a very substantial portion of Idaho 

and its people.”  Idaho Power Co. v. State, 104 Idaho at 578, 661 P.2d at 743.  These 

issues of great public concern were not resolved simply through the Agreement, which by 

its plain terms was not self-executing and only proposed a settlement.  Rather, the 

proposed settlement required a broad range of legislative, executive, and administrative 

actions that together worked a fundamental change in Idaho water law and policy, not to 

mention public perceptions and expectations.    
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The parties, the Idaho Water Resource Board, and the Legislature went to great 

lengths to explain the proposed settlement to the public and obtain public input and 

comment.  The legislation and the State Water Plan amendments proposed by the 

Agreement were subject to intense scrutiny by the Legislature and the Water Board.  The 

settlement even had federal dimensions and required approval by FERC, an undertaking 

that took several years of effort and ultimately had to be forced by congressional action.   

The equitable doctrines of “reformation” and “mutual mistake” authorize courts to 

modify contracts between private parties, not statutes enacted by the Legislature.  Thieme 

v. Worst, 113 Idaho 455, 459, 745 P.2d 1076, ___ (1987) (“Reformation is an equitable 

remedy available in a limited situation when the parties, having reached an agreement, 

failed to express it correctly in writing”); see also Bilbao v. Kettinger, 91 Idaho 69, 73, 

415 P.2d 712, 716 (1966) (discussing mutual mistake as to “written instrument [that] 

does not express the intention or agreement of the parties”) (internal citation omitted).   

These equitable doctrines certainly do not authorize judicial re-structuring of an 

intricate settlement achieved primarily by legislative and executive action, which would 

violate the principle of separation of powers.  This is one of the lessons of Miles v. Idaho 

Power Company, 116 Idaho 635, 778 P.2d 757 (1989), in which the plaintiff sought, 

among other relief, judicial declarations ordering that the settlement include additional 

protections for utility ratepayers.  

In Miles, the Plaintiff challenged on constitutional grounds the Swan Falls 

legislation that limited IPUC’s jurisdiction to hear claims that Idaho Power should have 

more vigorously protected its water rights.   Among other relief, he sought modification 

of the settlement via declarations that “a mechanism be established to allow for 
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compensation to Idaho Power ratepayers for all new or increased diversions from the 

Snake River system occurring on or after July 1, 1985,” and that “the Department be 

required to condition all the water permits issued on or after July 1, 1985, by requiring 

the appropriator to make payment (either by purchase or rental) to Idaho Power to 

compensate for decreased generating capacity caused by diversion.”  Miles, 116 Idaho at 

638, 778 P.2d at 760.   

In its 1989 decision, the Supreme Court determined that while it could reach the 

question of the constitutionality of the implementing legislation, it would violate the 

separation of powers principle for the Court to review the merits of “the water rights 

subordination plan” implemented by the legislative and executive branches:  

 [T]he advisability of the agreement is not a proper subject for judicial 
deliberation. The question involves an initial policy determination of a 
kind clearly for nonjudicial discretion. Determining how our scarce water 
resources will best serve the state, whether by increased agricultural use or 
increased power generation use, is a matter peculiarly within the 
legislative and executive branches. The executive branch, by entering into 
the agreement, and the legislative branch, by enacting implementing 
legislation, have each given approval to the water rights subordination 
plan.  Both branches have declared that 

 
[the Swan Falls Agreement] is in the public interest for all 
purposes including, but not limited to, all purposes under the 
public utilities law, as amended. Implementation of the settlement 
will resolve continuing controversy over electric utility water 
rights in the Snake River Basin above Murphy U.S.G.S. gauging 
station. That controversy has rendered the amount of the water 
available for hydropower uncertain, thus placing at risk both the 
availability of low cost hydropower to the ratepayers and the state's 
ability to manage an increasingly scarce resource. This settlement 
balances all of the parties’ concerns and insures that existing 
hydropower-generating facilities will remain useful, that ratepayers 
will not be burdened with excessive costs, and that availability of 
water for additional domestic, manufacturing, and agricultural uses 
will judiciously expand. 
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Clearly then, it would be inappropriate for this Court to second-guess the 
merits of the agreement.  

 
Miles, 116 Idaho at 640, 778 P.2d at 762  (quoting 1985 Idaho Sess. Laws, ch. 14, § 1) 

(internal quotation marks and citation omitted).  

It would be similarly inappropriate to apply the equitable doctrines of reformation 

and mutual mistake so as to re-structure the Swan Falls settlement, but that is precisely 

what Idaho Power asks this Court to do.  Idaho Power’s claim for equitable reformation 

of the Swan Falls settlement is entirely contrary to plain statutory language, the Miles 

decision and the principle of separation of powers, and must be rejected as a matter of 

law. 

C. Idaho Power Company Comes To This Court With Unclean Hands. 

It is axiomatic in Idaho that a claimant seeking equitable relief must come to the 

court “with clean hands.”  Campbell v. Kildew, 141 Idaho 640, 648, 115 P.3d 731, 

739 (2005).  The undisputed facts demonstrate that Idaho Power’s hands are anything but 

clean with respect to this matter.   

The first page of the Agreement expressly provides that “the State  . . . shall assert 

the existence of water rights held in trust by the State.”  Orr Aff. at Exhibit 30 ¶ 4 (Swan 

Falls Agreement).  The State has made such assertions in, among other places and 

circumstances, the State’s Notices of Change of Water Rights Ownership, and in this 

Court.  Yet Idaho Power Company has brazenly claimed that such assertions are breaches 

of the Swan Falls Agreement.  See Complaint at 16 ¶ 46.  The Company has also sought 

an injunction barring the State from taking any action “on the basis of the State’s asserted 

legal title to such water rights.”  Complaint at 25 ¶ 81(a).  Not only do these claims fly in 

the face of the express language in the Agreement obligating the State to assert the 
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existence of water rights held in trust by the State, but they almost certainly constitute 

breaches of the Agreement by Idaho Power Company. 

Idaho Power has also misrepresented its role in the drafting of the Swan Falls 

legislation.  The State’s first set of discovery to Idaho Power Company included many 

certified copies of official records provided by the Legislative Reference Library, 

including the certification and cover letters from the Librarian, and requested that Idaho 

Power admit that the certified copies were genuine, true and correct.119  Idaho Power 

denied every such request.   

Among the documents that were the subject of the State’s requests for admission 

was legislation proposed to implement the Swan Falls Settlement: Senate Bills 1005 and 

1008, which enacted the legislation the parties proposed under Exhibits 1, 5 and 7B to the 

Agreement.  Idaho Power denied the State’s request to admit that the certified copies of 

these bills were genuine, true and correct, partly on the ground that the Company “was 

not privy to the drafting of the attached proposed legislation.”120  This denial is simply 

untrue.   

In 1985, Idaho Power’s attorney Tom Nelson represented to the Senate Resources 

Committee that the legislation “was negotiated by us and approved by the principals.” 

Orr Aff. at Exhibit 9, p. 2 (committee minutes of Jan. 21, 1985).  At the same hearing, Pat 

Costello, the Governor’s negotiator, similarly testified that “the bills are part of a larger 

compromise package that was arrived at last fall between the Governor and Idaho Power 

and Attorney [General] Jim Jones this summer and fall . . . the five pieces of legislation 

that have been introduced so far . . . are the core of the agreement that was entered into.”  

                                                 
119  Orr Aff. at Exhibit 74.   
120  Orr Aff. at Exhibit 75.   
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Orr Aff. at Exhibit 9, p. 2 (committee minutes of Jan. 21, 1985).  Plainly, Idaho Power 

has misrepresented its role in drafting and supporting the legislation. 

Further, Tom Nelson represented to the Senate Resources Committee that the 

various pieces of legislation proposed by the parties “should be accepted or rejected as a 

package,” Orr Aff. at Exhibit 9, p. 2 (committee minutes of Jan. 21, 1985), and without 

any amendments: “if we start amending it, we will be in a real mess.”  Orr Aff. at Exhibit 

8, p. 6 (committee minutes of Jan. 18, 1985).  Idaho Power’s current claim for 

reformation is entirely contrary to these representations, and attempts to reconfigure or 

amend the same “package” settlement that the Company previously represented to the 

Legislature that it could not modify without unraveling the entire settlement.  

Idaho Power also continues to claim that all of the water rights should be decreed 

in the Company’s name, should recite the same quantities the Company claimed prior to 

the Swan Falls settlement, and should not contain any subordination or trust remarks.121  

It was precisely such claims that precipitated the Swan Falls controversy in the first 

place.  Reasserting the same objectionable claims is a breach of good faith and 

contravenes the Swan Falls settlement.  

Indeed, Idaho Power openly seeks to obtain exclusive ownership and control of 

“subordinatable” water rights, putting the subordination decision in the Company’s hands 

rather than in the State’s.  See, e.g., Complaint at 11 ¶ 30.  This is precisely the demand 

the State flatly rejected in 1984, resulting in a settlement “loggerhead” that was resolved 

only by the parties’ adoption of the trust proposal, as Idaho Power’s counsel explained to 

the Senate Resources Committee in its hearings on the trust legislation.  Orr Aff. at 

                                                 
121  See Idaho Power’s Objections to the Director’s Reports for the Basin 2 water rights. 
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Exhibit 8, p. 3 (minutes);  see also id. at Exhibit 33, Track 2 at 9:48-10:40 (recording); 

see also Exhibit 37, pp. 21-22 (transcript).   

As Idaho Power’s attorney testified, “the state said OK, then take yourself totally 

out of any vestige of control over the rights that you have defined.  We said alright . . .” 

Orr. Aff. at Exhibit 11, pp. 4-5 (committee minutes of Feb. 1, 1985).   Indeed, Mr. Nelson 

testified that one of the key points of the trust was that it “makes clear the State’s control 

of the allocation of the water.”  Orr Aff. at Exhibit 8, p.3 (committee minutes of Jan. 18, 

1985).  Idaho Power’s claim to eliminate the trust and take exclusive ownership of 

“subordinatable” water rights is an attempt to recover through judicial intervention a 

position of legal control that, as Idaho Power made clear to the Senate Resources 

Committee, the Company had bargained away in the settlement negotiations, while 

retaining the other benefits of the settlement, such as the elevated minimum stream flows 

and the statutory limitation on IPUC jurisdiction to hear claims against the Company.   

The legislative record for the legislation implementing the settlement 

demonstrates that the Idaho Power’s characterization of the Swan Falls settlement, and 

particularly the trust, is a convenient mix of fact and fiction that amounts to a self-

serving narrative, a blatant attempt to revise the record—a record that Idaho Power 

knowingly and intentionally helped to create.   

The undisputed facts conclusively establish that Idaho Power has not come to this 

Court with clean hands.  Therefore, as a matter of law, Idaho Power may not rely on the 

equitable doctrines of reformation, mutual mistake, laches, waiver and estoppel.  
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pay all actual burial costa In case a person confined Ur detained was
ini tislLy arrested by a city police officer for violation of the


mat or
vehicle laws of this state or For violation of a city ordinance the
coat of such confinement or detention shall be a charge against such
city by Che county wherein the order nF confinement was entered A11
payments under this section shall be acted upon for each calendar
month by the second Monday of the month following the date of hill ing


Approved March 24 1986


CHAPTER 116


58No 1349


AN ACT


RELATING TD PUBLIC EPUSITORIFS REPEALING 5ECrIDN 57133 A IDAHO
CUUE


He IC Fnxc fed by the Legislature of Che Stxte uE Idaho


5ECLLON 1 That Section 57133A Idaho Code he xnd the same is


hereby repealed
1


j Approved March 24 1986


CHAPTER 117


5R Nc 1358 Aa Amended


AN AcT


RELATT NG IU TRUST WATERS ON THE SNAKE RIVER ESTA8LI5HE PURSUANT TO


AGAEEMFNTAMENDSNG SECTION 422038IAH7CODE TO PRDVI UE TlIAlA


USER DF WATER FOR POWER PURPOSES 5URORDINATP 0Y A PERMIT ISSUED


AFTER JULY 1 1985 OR EY AN AGREEMENT MAY CONTi NUE USINC THE


NALER PFNLNG APPROVAL OF DEPLETIONARY FUTURE HENEFICIAL USES TU


CLARINY APPLICATION TD CERTAIN WATERS OP THE SNAKE RLVEA DR A SUR


FACE DR GROUND WATER TRIBUTARY TO THF SNAKE RIVER UPSTREAM PROM


MILNER AM LD PROME APPLICATION LO CERTAIN WATERS OF tkiE SHAKE


RIVER DR A SURFACE DR GROUND WATER TRI RUrARY TO THE SNAKE RIVER


DOWNSTREAM FROM MT LNER DAM REGARDING THE DETERMINATIUN AN AUMTN


IS1RATION DF RIGHTS TD Tl1E llSR UF CERTAiNWATERS OF THF SNAKE


RiVER AND TO PROVIDE REFERENCES TD IDAHO CODE CITATIONS AMPNUING


SECTION 42203C TDAHD CODE TO PROVIDE IF AN APPLICANT INTENDS TU


AP PROPRIATF WATER WHICH IS HELD IN TRUST RY THE STATE OF LAAHU


PURSUANLTO CFRTALN LAW THE UI RECTOR UP THE DEPARTMENT OF WATER


RESOURCES SHALL Cf7N5iDER WHETHER THE PROPOSED USE INDIVIDUALLY GR


CUMULATIVELY W1TH OTHER EXISTING USES OR USES REASONABLY LTKECYTD


EX I9T WITHIN TWELVE MONTHS OP THE PRUPOSEO ll38 WOULD SIGNIFICANTLY
REDUCE THE AMOUNT OF TRUST WATER AVAILABLE TD THE HOLDER OF THE







W5 C 116 1117 B6 IDAHO SES STUN LAWS 309


erson confined or detained WATER RIGHT USED FOR POWER PRIDUCfION WHICH I5 DEFINED eY AN


cer for violation of the ma iACEEEMENT PURSUANT 1D IDAHO LAW AND AMENUINC SECTION 422U3D


ion of a city ordinance IDAHO CODE TD PROVIDE THAT Lf1E DIRFCTUR OF THF DFPARSMENT OF


shalt 6e a charge againatr WpTER RESOURCES Sk1ALL RFVIEW AL PERMfTS ISSUE PRIOR TU 3ULY 1


confinement wad entered 1985 WHICH PROPOSE TD DIVERT WATER HELU IN TRUST 6Y T11E STATE OE


e acted upon for each calep IDAHO PURSUANT TU CERLATN STATE LAW TU DETERMINE WHETHER THFY


E o1lowing the date of 6i11 COMPLY WITH CERTAIN STALE LAW Tq PROVIDE IF THE DEPARTMENT FINDS


ITHpT PROPOSED USE IS ALLOWED UNDER CERLAIN STATE LAW THEN THE


pEPARTMENT SHALL RNTEH AN ORDER CONTINUING 1NE PERMIT TD CLARIFX


IAMGUAGE AND TU YRDVIDF CORRECT CLTAIION3 AND DECLARING AN EMER


GENCY
i


A Enacted 6y Che Legislature Cf the State of Idaho


x
SECTION 3 That Section 42203E Idaho Code 6e and the same is


a6v amended to read as follows


1LING SRCTLON 57133A


Stato of Idaho


Idaho Code 6e and the


7


Amended


IVFR ESTAeLI SHED PUR


IDAHO CODE TO PROM


SUHORDINA1ED 5Y A PERM


ENT MAY CONTINUE U


iNARY FUTURF 6ENFF ICIAL


RS UP THE SNAKE RIVER


HE SNAKE RIVER UPSTR


I TU CERTAIN WATERS OF


TRIBUTARY TO THE 5NA


NG THE UETERMTNATIONA
CFR1AIN WATERS OF LiIl


1 IDAHO CUUE CITATIUN9
VLUE IY AN APPLIEANT


7 iN TRUST 8Y THE 5TA
iUR OF THE DEPARTMEN
fHE PROYD3EU USE IIII
3ES UR USES RFASDNABZ
ROPOSED USE WOUTArS


lAfLAELE TU TOP H01v


203E AUTHORITY TO SUBORDINATE RIGH15 NATURE DP SUBORDI


WATER RLCNT AND AUTHORITY TD ESTAELISH A SURORDINATTUN CONDITION


7y0RITY TD LIMl1TERM OP PERMIT UR LI CENSF 1 The legisLa tore


and declares that it is in the pblic interest to specifically
lent the states power tc regulate and 1imit Lhe use of water for


purposea and Co detiine Lhe reletionship between Che skate and


alder of a water right for power purposes to the exCent such


@exceeda an established minimum flow The purposes of the rust


ished by subsections 2 and 3 of this section are to aa9uxe


4equate supply of water For e11 future 6eneEiciaL uses and to


y end protect the right of a user of water for power pucpu ses


lineted a permit issued after duly 1 f 985 or 6Y an agree


acontinue using thewater pending approval of depLeiena ry


neficial uses


A water right for power purposes which is defined 6y agree


Ikh Che state as unsubord1ated to the extent cf a minimum Llow


ed 6y state action ahaLl remain unsubnrd inated as defined 6y
ement Any portion of the water rights For power purposes in


fthe Level so establiahed shs11 be held in trust by the state


by and through the governor for Che use and 6eneCit of the


he water far power purposes and of the people of the state


p provided however that application of Lhe Qryvi9ians of


ion t0 water riqht s far hydropower purRo sea Un the Snake


its Cributa ries downstream from Milner dem shall na place in


water from the Snake river nr surface nr Rraund water tribu


he Snake river u str eamErom Mitnerdam For she purposes of


nation and adminiatratLon of ri hts to the use of the


Che Snake river nr its trihutari e5 downstream fYOm Milner


tron of Che waters o the Snake river or surf ace or round


utar to the Snake river upstream from Mil Her dam ehall 6e


The rights hald i Crust Shall 6e subject to subordination


etion by future upet ream 6enef iclal users whose rigHs are


auant Co State Law including compliance with the require
ion 422U3C Idaho Code


9r rights for power pur pa ses sat defined by agreement with
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the state shall not 6e subject to depletian below any applica6lemini
mum stream flow established 6y state action Water rights Evr power


purposes in ex tees of such minimum stream flow shall 6e held in Crust


6y Che state of Idaho by and through Lhe governorr Ear the use and


benefit of the users of warfor power purposes and of thepvple of


the state of Idaho The rights held in trust shall 6e subject to a6


ordination tv and depletion 6y future Consumptive upstream henef icial
users whose rights are acquired pursuant to state laws excluding
rum lianc with the re uaremgts of setLion4213C Idahu Code
P


47 The user of water for power purposes as benef iciary of the


trust fastabl iahed in subsections 2 and 7 ok this section shall 6e
entitled o use water avsila ble at its fat iLities to he extent of the


water right and to protect irs rights ro he use of the water as prc


vided by state law against deAlfa ions ar claims no in actsrdance with


state LAW
5 The governor ur his designee i9 hereby duthnrized and empow


ered tv enter into agreements with holders of water rights Evr power


purposes t defin that portiun of heir water rights at or below the


level of the applicable minimum stream flow as bLng un su60rdinat eel to


upstteam beneficial uses and depletions and Co define such rights in


excess thereof as he ins held in trust by the SCa to under subsection


2 of this section Such agreements Sha11 be subject Co raificaion


by Law The Contract entered into 6y the governor and she Ldsho Power


Company on Cctvber 25 1984 is hereby found and detlared o de such


an agrment and the Legielature hereby raCif ies the govprnora
authority and power to enter into Chia agrement


6 The director Sha11 have the auCheriy co subordinate the


rights granted in a permit or litnse for power pu rpus9to Suhsquen


upstream beneficial depLe ti unary uses A su6o rdmated water right for


power u3e dofe not give rise Co xiny Claim again at or right t0 rnter


fer with the holder aF subsequent up9t ream righs established pr


scant Co state LaW Thf director shall also have the authocity to


1imAt a permit orlicen4efor power purposes oa speci ELc e rm


Subsectiun fi of his section shall not apply o Licenses which


have already been issued as of the effective dace of thin act


7 The dirertar in the exercise of Che authority a limit t


permit or license For power purposes Co a Specific Cerm of years shall


designate the number of years th ruugh which Che Cerm of khe LLcnae


shall extend and for purposes aP detrmining such date shall Conside


among other factors
s Ihe term of any power purchase contract which is or rsasaatt
ahLy may become applicable tn such permit or License IPOGj li
b The policy of the Idaho public utilities tammission


regarding the term of power purchase contracts as adminiaterdIrR
the IPOC under and pursuant to the authority of Che public dCilr ii4
regulatory po Licy set of I978 Pl1RPAi


c The term of any federal enecgy regulate ry commissian
license granted or which reasonably may be granted WiGa ry
Co xny particular pe Ymit or License far power purpose


d Existing downstream water uses established pur9uao
law


The corm of years shall be determined at he time of isaua


C
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loan
ghal
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ty applicable mim permit yr as soon thereafter as practicable if adequate inForma lion


r rights For power is not then available The term of years 5haL1 commence upon applica


L be held in Cruet lion of water to beneficial use The term of yearn once eatsbl fished


or Fnr the use and ghaLL not thereafter be modified except in accordance with clue prates


d of the pen ple oI of Law


6e subject to sub1
pstream beneficial 5ECT10N 2 That Section 42203C Idaho Cade he and the same is


Catelaw exetuding hereby amended to read as fo11ow5


I lUanu wwc


422U3C HYDROPOWER WATER Rf GkT CRITERIA FOR REALIOCAfl
ieneFiciary of she


l l yEIGHT BURDEN OF PROOF 1 IE an applicant rnends to appropriate
beits section stea


which isormaybeaaatabFefarappropriatxenbyreaavmofa


o the extent of the eater
drnatrontnndilionappficabltvaWaterrightfarposerpnrf the water as pro inter ehen held in trust by the state of Id ahv pursuant to subsece con


eein accordance with Qea
5 of section 422076 Idaho Code the director eha11 rnnaider prior


approving the appLicaion the criteria established in section
Lhori zed and empe


Idaho Code and whether the proposed use mna6daignirfieantiy
103Ater righLS for paws


individually ar cumulatively with other existL uses or uses


darthts at ur below Ch


aeonabYikPLY to exist Wirhin Lwelae 12mnnthso1the pro Vo sed


ng unsubo rdinated
windsiniFicantly reduce the amount of trust water available Co


efine such rights
holder of a Che water right used for power production that re


e under subsecti
greement ursuan r to subsection 5 of sect inn 4220381fined by a


jec to calif icati
if sv whether the proposed redreron i5 in heandho Cade


and Che Idaho Po


leclaced tv be s tc interest


2 a The director in making such public interest deCermi
if ies Che governv


ations for purposes of this section shaL1 consider


i The potential henef its hoth direct and indirect that
tU suhord inato


Che proposed use waold provide to the state and Local ecan


irpo ses to subseq
ated water right omy


ii 1he economic impact the proposed use would have upon
t or right to inG


electric utility rates In the state of Tdaho and the avail
Ls established


i Eo re seeabil icy and cast of altscostive energyabilitythave the authnr
sorcee Co ameliorate auth impact


apeciCic term j
iil The promotion of the family farming eraditi nn


y tv licenses of
Vii iv The promotion of fujl economic and muiti ple use devel


vC his att


li vpment of the water resources of Che state vE Idahoq
authority o


v In Lhe SnaLce River Basin above the Murphy gauge whether


c term of years
li Cbe proposed development co of orms to a staged development


erm of the
olicy of up to twenty thousand 20000 acres per year or


h date aha11 coq a ighty Ch0U3and aa ono acres in any four 4 year period
Nv single factor enumerated above sha 11 he entitled Co


which is yr r


r weight by Che director in arriving at this determination
it licens ei


fi a burden of proof under the provisions of this section
anrti ea cvmmiss e on the protestant


is as administ P


of the public
3 That Section 42zD30 Idaho Code be and Che same ls


CUmm169ia
ed to read a9 follows


to ry


granted WithI 1 RHVIEW OF PERMITS aPPORTUNi 1Y FOR HEARING 1 The


r pu rpn sei
rsuant


ypl 2de department of water resources sha11 review all permits
ushed p o thee4fectiaedateafthinsettran July 1 19851 which


e G divert water held in trust b the state vE Idaho pursuantL
le of issuanc
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to subsection 5 of section G22039Idaho Code except to the extent
a permit hoe beEn put to beneficial ase prior to Suly 1 191j 5 o
date nnine whether they comply with the pruv 4ions of chapter2grire
42 sect inn 42203C Idaho Code IC the department Finds that the


Qo sad use is allowed under section 42203C Idaho Code then the
artment shall enter an order sontinuin eheermit Yf the depatt
ment finds that he Vro posed use doesnotsaliaftherriterzaof
chapter3ptitle49is not allowed under section 42203C Idaho Code
then the department 9ha11 either cancel the permit pr impose the
conditions required to bring the permit into compl fence with Chapter
4yeftE49 sec Ciao 4Z203C Idaho CodeEfthedepartmentfindstheQ
thepermitaatiafierthecriteriaestabiahednchapterPtieNq
Idaho60deyehenthedepartmentabaftenterannrdtrcontinningehe
permit


2 The department shall provide an opportunity far he arinR in
accordance with section 421701A Idaho Code and secLiaas 6752p9
through 675215 Idaho Code for each holder of a permit that is pro


posed either co be cancelled or made subject to new conditions


5ECTLON 4 An emeagency existing eherefar which emergency is
hereby deciared ca exist this act shad be in foil force and effect
En and after its passage and approval


Approved March 24 1986


CBAPfER 11B


59No 1417


AN ACT


RELATi NC TO pORT ULSTRI CI PURCHASING PROCEOURHS ANRNOiNG 5ECPlON


701612 IAH0 CODE TO INCREASE fHE MFNIMOM PORCHA39 RFgtfiR2GG
pUBIC 9LUING


9e It Enacted by the Legislature of the State of Idaho


5ECfION 1 That Section 701612 Idaho Code be and the same ie


hereby amended to read as follows


701612 PURCHA5ING pROCURES CONTRACTS 1Npon all pur


chases andor works involving fiae can thousand doiLars Si1d000 ar


less based upon the lia6iLity assumed by x part district thereon all


mscerial required by s part district may he procured in the dpec


market or by contract and a7L work ordered may be done by contract or


day labor AlL such purchases andor works involving in excess of fit
ten thousand dollars 5510000 as ao measured shall be lot apm


contract in the manner herein provided All such contracts shall Ee


let at public bidding upon notice published at least once in a asml


paper in fhe diet rict at least ten 10 days before the lating


ing far sealed bids upon the work plans and specif icstinns Edr
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FOR WHICH THE DIRECTOR MAY REFUSE TO ISSUE OR S 1088 6y Education Committee was read the second
REFUSE TO RENEW A CERTIFICATE pF REGISTRATION time at length and tiled for third reading


3 1995
BY TRANSPORTATION COMMITTER


AN ACT
RELATING TO IMPLEMENTS OF HUSBANDRY AMENDING


SECTION 49101 CDAHO CODE IO INCLUDH MINT TV85


AND MINT WAGONS UNDRR THH pFBINITiON OP


IMPLEMENTS OF HUSBANDRY AND DECLARING AN
HMEHGENCY


Third Readirtg o Bills


On request 6y Senator Ricks granted by unanimous


consent S 1008 S 1007 3 1008 and S IDDS were placed et


tho heed of the calendar


6 IODB was reed the third lime at length section 6y
section and placed before the Senate for Final consideration
he question being Shall the bill pass


S 1096


HX TRANSPORTATION COMMITTER


AN ACT


RELATING TO fHE DISTRIBUTION OP FEES FHUM
SNOWMOBILE FEES AMHNll1NU 56CT1pN 482608 IDAHO


CODE TO PROVIDE FOR THE DISTRIBUTION OP MONEYS
IO CREATE THE SEARCH AND RESCUE ACCOUNT TO


P HOVIDE FOR USES OP MONEYS IN THE SEARCH ANU


RESCUE ACCOUNT TRANSPERRING MONEYS PROM A


CERTAIN ACCOUNT IN fHE DEDICATED PUND 1O fHE


SEARCH AND RESCUE ACCOUNT ANU pHOVIllNU FOA
IlE USES OF SUCH MONEYS AND DECLARING AN


EMEROENCX


S 1097
BY TRANSPORTATION COM MITTBE


AN ACT


RELATING IU THE CRANSPDRTATION OP ALCOHOLIC
BEVERAGES WINE AND IIEER AMENDING SECTION


22505 IDAHO CODE TO PROHIBIT THE
THANSPORTACION OP OPEN CONTAINERS OF


ALCOHOLIC LIQUOR WINE AND BHER


S 1098


BY TRANSPORTATION COMMITTHE


AN ACT


RELATING IO MOTOR VEi1CLE LIENS AND
ENCll MBRANCRS AMENDING SECTION q9q12 IIJAHO


CODE TO PROVIDE THAT IF A TITLE APPLICATION IS


RETURNED POR CORRECTION AND IS NOT RETURNED


WITHIN A SPECIFIEII TIME fHE ORIGINAL DATE AND


HOUR OF RECEIPT SHALL BE VOID


3 1090 S 1091 S 109x S 1093 5 1094 1085 1086
5 1897 and S 1098 were Introduced read the first time at


length end referred to the Judiciary and Rule6 Committee
for printing


H 19 by Education Committee was introduced readthe
firs time et length and referred a he Education


Committee


Second Readug oBills


5 1054 6y Local Government and Taxation Committee
was read the second time al length and filed or third
reading


H 28 6y Resources end Conservation Committee was


read the second time al length and filed for third reading


S ID52 6y State Atfairs Committee was read the second


time at length and filed for third reading


S 1044 by Judiciary end Rules Committee was read the


second time at length and Piled for third reading


Roll call resulted es follows


AYESAnderson Beck eeitelspacher 8ilyeu Bray
Budge Calabretta Chapman Crapo Uarrington Dobler
Pairchild Gilbert Horsch KleberL Lannert Marley
McLaughlin McRoberts Non Ferry Peavey Rakozy Reed
Risch Smyser Stoker Sverdsten Sweeney Thnrne
Tominaga Twiggs Watkins Yarbrough Tots 24


NAYSBatt Carlson Crystal Rteks Hingert Rydalch
fatal 6


Absent and excusdLacyLittle Total 2


Total 42


Whereupon the President declared S 1008 passed titl
was approved and the bill ordered transmitted to the House


On request by Senator Noh granted by unanimous


consent the President ordered the Statement of Legislative
Intent relating to 3 11106 spread upon the pages eP the
Journal


STATRM ENT OP LEGISLATIVE INTENT


s lose


Prepared by Senator Michael D Crapo
pf the Senate Resources and Environmem Committee


February 1 1985


1 INTRODUCTORX STATEMENT


Beginning in approximately 1977 a significant
Controversy arose between Idaho Power Company end
Certain other water users in the Stale of Idaho over


the extent of Idaho Power Companyswater rights at
the Swan Falls Dam Ultimately li tigatipn was


instituted against numerous water users 6y Idaho
Power Company to clarify the status of the disputed
water rights Bath the Governor and the Attorney
General of the State oP Idaho became extensively
involved In attempts to resolve this dispute In 1989
end 1889 in two separate legislative sessions the


Idaho Legislature also grappled with th controversy
unsuccessfully At Inoue was whether the water


rights o Idaho Power Company should be
subordinated to future appropriators to encourage
further development of agricultural uses domestic
commercial municipal or industrial DCMI uses or


other uses which would be beneficial to Idaho


Ultimately n Oetvber 1884 an Agreement was


reached between the Governor othe State of Idaho
the Attorney General of the State of Idaho and dohs
Power Company which resolved the controversy The


agreement required legislative action and was made


contingent upon passage by the Idaho State
Legislature of certain legislation which was







II. STATEMENT Of PURPOSE.


B. SECTION 2. (ADDING A NEW SECTION TO
CHAPTER 2, 'l'lTL£ 42, iDAHO CODE.)


re(ereneed in the agreement. This bill~ Senate Bill
1008, is the centerpiece of the legislation which is
contempll9.tcd by the agreement.


defined by e.ny .!!pplicable contract with the
State_ As applied to the Swan Falls Agreement,
the existing minimum stream now at the
Murphy U.S.G.S. gauging station is
recommended for change to seasonal nows of
3,900 c.f.s. and 5,600 c.f.s. The Agr~~me:n.t


l"e~0lJ'hlzes Idaho Power Company's rights as
unsubordina.ted up to th~ amount or tnOSe
flows. While the State may later change the
minimum nQWSj the recognition of the na.ture of
the company's rights will not ~hange. Valid
subordination ~ot'lditiona governing any existing
hydropower rights are not modified or removcd
by this legislation.


To Qccompllsh the balancing- of these
poterltlally competing- interests, this section
establishes B trust in which title to certain
specified water rights. will be held_ The trust
pertain~ to water rights for power purposes
whjch are in excess of minimum stream flows
established by state action. The term Iistate
action" refers only to actlOrt by the Id8.ho
Department of Wf,lter l=tesources in compliance
with all applicable law, and/or ttl~


p.stablishment of minimum strea.m flows in the
Statl:! Wat~r Plart by the Id~ho Water Resource
Board, both of which actions ar@ subject to
ra.ti£lea.tlon1 rnorlificF.ltion or rejection by the
Ida.ho Sta.te Legislature. To the extent of the
~st8.bllshed mlnltnum flows end any right
recognized by contract, such water rights fOr
power purposes te!'J'lain unsubordinated to all
USeS. The IlImount of water or water rights held
in the trust is thus keyed to the ma.intenance of
the established minimum strf=am flows rather
than any ~stlJnates of how much water may be
available above such minimum flows.. Any
portion of such W8. tel' ri~hts above the
~stabHshed minimum flows will be held in trust
by the State of Idaho, by and through the
Govc-rnor of th~ State of Idaho. 'I'hi!i trust will
nold these water rights for the benefit of the
POW~t USer sO long ai; tney are not appropriated
8!'i provj{jecl by la.w by future upstream
beneficial users.. The trust /:lisa operates,
how~verl for the u::;e 8nd bf:!nerit of the people
or the State of Idaho l to assure that water is
made available fOr appropriation by futlJre
upstream Users who s.ati~ry the criteria of Idaho
ls,w for reallocation of the water rtghts h~ld in
the trust. No person to whom trust wateT'S are
reallocated shall be required to pay
C'ornpensation to any party, other than
appropriate administrative f~eS: established by
the direotor {or processing or the reallocation.
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Tn.us, ~xi.stlnlS hydropower right!! which ha.ve noi
been effectively subordinated shall not be
subject to depletion below any applica.ble
minimum flows {:stabHshed by the State.
Hydropower rights in excesS of such flows will
b~ held in tT'ust by the State and are sllbject 10
!lubordination to, !l.nd to depl~tion by lswful
beneficial uses. 11'1 l:lddition, if the holder of'


The governor hi given specific authority to
enter into agreements with poW~l' users to
dl!!flM eppHcabIe- minimum stream flows in
accord with the terms of this section. These
contraets must be rRtified by the Idaho State
l,!egisla tu reo


SENATE JOUR-NAL


Section 2 8.dd~ a new section tD Chapter 2 or
Title 42 of the Idaho Code to be designated as
Section 42-203B, Idaho Code. This legislation is
an cx:ercise of the Statels authority under the
1928 Amendmeflt to Article XV, Section .3 of
the Idaho Constitution to limit IlInQ re.gulate the
lise of water for power purposes. The section
represents a spe(!i(ic legislativE! finding- that it
Is in the: public interest of the State of Idaho to
assure that the StElte: has the power to re:gulate
and limit the use of water for power purpo!>es to
assure an Bc'Jequ~te supplY of water for future
beneficial upstrea.m uses_ It also represents a
leglsletivE!' pt'ot~ctlon of the rights of a user of
water for power purposes (J) against depletion
to the elttent of a. minimum flo ...... established by
Sta te a.ctionj and (2) to tne C!ontinued lL"ie o'f'
wate:t" E1.vailable above the minimum now
subje-et to reaUocation to rutur~ US(?;S acquired
pursuant to State law. 'the water right COl"
power purposes shall not be subject to depletion
lip to the amount of the minimum flow as


Section 1 amends Section 42~203 or the Idaho
Code by renutnbE:rlng the section to be Section
42-203A and adding new notice regui['em~nts


fOr applications to divert in ex~~.ss or tell (IO)
c.r.s. ot OM thousand (1,000) acre feet or
water. Notice of such a.pplica.tions must be
published statewide! once per week fOr two
consecutive weeks. Sectiol1 I also provides a
mechanism hy which persons lntetestad in being
notified of !!.!!y proposed {jjversions may request
in writing to be: notified by the Department of
Water Resouroe."i. Such requests may spl::~lfy


any da:!;s of notices of application. Persons
makillg such reqlle."its must pay annual rnallili.g
fees to be established by the Department of
WIl: te!" ResourceS.


The legislation a.lsQ clarifies the authority of the
Idaho Department or Water ResourceS to subordina.te
future hydropower water rights. Finally, the
legislation is 8n assertion by the: Leglslature of the
State of Idaho of its autl10rity to limit and regulate
the U~e of water for power purposes.


This legislation is ll'ltended to resolve conflicts over
whether an eKisting water right COl' power is
sUDordinated. The legislation resolves these conflicts
by d~fining the nature of such waU:r rights. It is also
intended to assure that wllter l:!i available for
development in Idaho and to provide a basis (or
reallocation of water for future d~v~lopment. It
recognil.es that Idaho!s population ano commercial
and industrial expansion 9.S well 85 Idal1o's
agricultural needs will require an assured amount of
water.


III. SBCTION HY SECTIQ.tLANALYSIS.


A. SECTION I. (AMENDING SECTION 42-203
OF THE IDAIiO CODE.)


[P'ebl"uery S


•
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such a hydropower rigs entere into en


agreement with the State defining the extent of


Its hydropower right the right will remain
ansubordinated to the extent provided by the


Agreement Such agreements moat 6e ratified


by law and retillvation of one such agreement
is conferred by this section


The Director v the Department of Water


Resources is empowered as to all future
licenses o subordinate the rlghis granted in


either a perm or a license lv subsequent
upstream beneficial depletionary uses to assure


the availability of water far such uses The


director also shall have he authority o Llmlt


permits or livemes or power purposes to a


speciie term


As applied o the agreement between Idaho


Power Company the Governor and the Attorney
General this trust arrangement results in the


State of Idaho possessing Legal title to all water


rights previously claimed by Idaho Power


Company above the agreed minimum stream


flows and Idaho Power Company holds equitaAe
tits o those water rights subject o the trust


The Idaho Department oP Water Resources is


the entity which makes he determination of


whether water Is to be reallocated from the


trust under the criteria oY Section 422p9C and


In compliance with the SlatO Water Plan The


Companysrights may be asserted by the state
as trustee and by Ideha Power Company as


beneficiary of he trust and as the user oP the


water right Idaho Power Company is not the


sole beneficiary of the trust however Future


appropriators aB persons on whose behalf the


trust watersflreheld may seek to appropriate
the trust waters in conformance with State


law The State sets as trustee in their behalf as


well Al such time es a future appropriator is


granted a water right in the trust waters Idaho


Power Companysrights in such appropriated
water become subordinated


C 3ECTIl7N 3 ADDING A NEW SECTION TO
CHAPTER 21TLE 42 IDAHO CODE


1 Section 9 odds a new section to Chapter 2 of


Title 42 of he Idaho Code o be designated as


Section 422p3C Idaho Code This section


specifies he criteria which must be met to


appropriate waters wlliab era subjevt to the


trust established in Section 2 This section
contemplates a threestep analysis as to


sppropriatlons of water from the trust


established in Section 2


First the proposed use must be evaluated
under the criteria prenUy existing in
section 42203A ineludirtg local public
interest Senate Bill 1008 does not


adversely affect the use of existing local


public interest criteria Review oP these


1 factors is aeparaeProm the new factors


77
added by the bill in Section 422p3C


F
Second if the proposed use meets these


criteria there must be a determination oY
whether the proposed use would


significantly reduce the amount of water


available to the power user whose rights are


February 61


owned by the trust 1P n slgnlflcant reduction
is not frond then the application should be


granted


Third if a significant reduction is found
then the proposed use must be evaluated in


terms of the criteria stated in Subsection
42289C2 The finding of a significant
reduction does no infer that any portion of
the trust waters should not be developed
Such a Finding simply reaul s In he necessity
of evaluating the proposed use according to


the terms of the criteria stated In Subsection


422g9C2 These criteria Focus on he


benefits o the proposed use to the state and


local economy ho Impact on electric utility
rates the promotion of the family farming
tradition and the promotion ofull economic


and multiple use development of Idahos


water resvurves The fifth criteria sets a


cap on agricultural development above She


Murphy Gauge


Subsection 422a3C2b clartf ies that the


burden oP prooY in establishing that any oP these


criteria would prevent granting of the


application Ls upon the protestant This


subsection was included to implement the


specific legislative intent hat the


administrative burdens of meeting the new


criteria would no block future development


None oP the factors in Subsention 422p3G2
are to 6e given greeter weight than any other


by the director In determining whether to allow


Future beneficial use oP the trust waters This


provision represents legislative intent hat the


consideration oI the Family Farming tradition
hydropower use domestic commercial
municipal and industrial uses or other multiple
use developments are each to be given equal
consideration In the reallocation process It is


the intent that otherwse qualified water uses


which promote the family farming tradition or


create Jobe should 6e recognised as essential m


the economy of the State of Idaho


The criteria identified in Subsection42203C2
are intended solely to guide the director of the


Idaho Department of Water Resources in


determining whether a proposed use has greater
net benefits tD the State hen he existing
hydropower use The criteria identify those


favtore to 6e considered in naking this


determination Praposduses or domestic
commercial municipal yr industrial purposes
and the like are not intended to receive less


weight In the evaluation process simply because


they are not mentlonad specifically in the
criteria Nor Is It intended that these uses 6c


subject o the Family farming standard


vontained in Subseetlon 42283C2ii or the


agricultural cap contained In Subsection
422p3CZv n such circumstances only he


erterie relevant tv the proposed use and its


impact on hydropower would 6e pertinent


The legislation also specifically ties the


appropriation of water from the trust tv


conformance with etare law and not tv the


new public Interest criteria Chia provides
leXl6lllty to the elate in he future to change
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the law if It becomes necessary without Whereupon the President declared S 1808 passed title
modifying the operation of Ne trust was approved and the bill ordered transmitted to the Hnuxe


provisions Thus State water policy is not


frozen by thin leglslalon S 1995 wda reed the third time at length section by
section and placed before the Senate for fine consideration


D SECTION 4 ADDING A NEW SECTION TO the question being Shall the hill pass
CHAPTEFTTILE42 IDAHO CODR


Section 4 adds a new section to Chapter 2 of
Title 42 of the Idaho Code to be deslgneedas


Section 42293D Idaho Code This section


provides that the Idaho Department o Water
Resources shall review all water permit6 issued
by It prior to the effective date 5f this eat
provided however that permits heving Laan put
o beneficial use prior to Julpp 1 1955 ore


exempt These perrnlta ere to be reviewed to
assure that they comply with the requirements
of this act The director is authorized to
either cancel the permits or subject them to
new conditions


E SECTION 5


Section 5 clarifies that this act does not


modify amend nr repeal any ezlsling lnterslnte


compact


P SECf10Ne


Section 6 declares the pravislons of this act to
be severable in the event that any portion
thereof is declared o be invalid or


unenforceable


3 1997 was reed the third time at tength section by
section and placed before the Senate for final eonaideration
he question being shall the hill pass


Rol call resulted as follows


AYESAnderson Salt Beck Beitelspanher Rilyeu Bray
Rudge Calahretta Chapman Crapo Crystal Darrington
Dobler Fairchild Gilbert Horses Kiebert Lannen Marley
McLaughlin McRoberts Neh Parry Peavey Reknzy Reed
Ringer Risen Smyser Snker 5verdsten Sweeney Thorne
Twiggs Watkins Yarbrough total 3S


NAYSCarlson Ricks Rydalch Tominaga Total 4


Absent and excusedLacyLittle Total 2


Total 42


Whereupon the President declared 3 1997 passed title
wax approved and thebill ordered transmitted to the House


3 1888 was read the third time at length section by
section and placed before the Senate for final consideration
the question heing Shell the bill pass


Ro11 call resulted es Follows


AYESBeck 8eitelspacher Rilyeu Eray Budge
Calahretta Chapman Crapo Darrington Dobler Fairchild
Gilbert Horsch Kiebert Lannen Marley McLaughlin
McRnberts Noh Peavey Reknzy Reed Risch Smyser
stoker 5verdsten Sweeney Thorne Twiggs Watkins


Tnta 39


NAYSAnderson Batt Carlson Crystal Parry Rloks
Ringert Rydalch Tominaga Yarbrough Total 19


Absent end excusedLacyLittle Total 2


Total 42


Roll call resulted as allows


AYESAnderson Beck 8eitelspacher 8ilyeu Rray
Budge Calabrel4 Chapman Crapes Darrington Dobler
Fairchild Hvrsah Kiebert Lannen Marley McLaughlin
McROberts Nbh Parry Peavey Rakozy Reed Ringert
Risch Smyser Stoker 5verdsten Sweeney Thorne Twiggs
Watkins Yarbrough Totnl 33


NAYSEat Carlson Crystal Gilbert Ricks Rydalch
Tominaga Total 7


Absent and excusedLacyLittle Total 2


Total 42


Whereupon the President declared S 1005 passed title
was approved end the bill ordered transmitted tC the House


S 1915 having been held was read the third time ei


length section by section and placed before the Senate for
final consideration the question Deing Shall the bill pass


On request by Senator Darrington granted by unanimous


Consent S 1015 was referred to the Pnurteenlh Order of


Buslnass General Calendar


3 1918 having been held was read the third time at


length section by section and placed before the Senate for
Final consideration the question being Shall the bill pass


Moved by Senator Anderson seconded by Sena for deck
that 3 1916 be referred to the Fourteenth Crder of Business
Por amendment


An amended motion was made by Senator Ricks seconded


by Senator Kiebert that the Senate recess unIl139pmoP


this day


The question being Shall the amended motion pass


The amended motion pealed by vcine vote and the Senate
recessed until 139pm of this day


RECESS


A FTERNDON SESSION


The Senate reconvened at 139pm pursuant to recess
President Leroy presiding


Roll call showed all members present except Senators


Rilyeu Klebery Lannen Peavey and Tominaga absent end


excused and Senators Lacy and Ulttie absent and formally
excused by the Chair


Prior to recess the Senate was at the Thirteenth Order of


Business Third Reeding of Bills


Senator Peavey was recorded present at this order of
business


The President announced that the motion to refer S 1916
to the Fourteenth Order at Ruslness General Calendar was


before the Senate for consideration the question being Shall


the motion paxa
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JANUARY 18, 1985


1 (l1;ag"s 1 eo 4)


fag" 4


Mr. Costello just sit down if hc'd rather.
MR COS'ffir.LO: Maybe I will. I'll d" that
CIWRMAN NOH: 11lat would be fino. Good


suggestion.
MR. CaSTELl,0: Tho attorney general'. office


has. provided detailed testiIJlony outlining what
each of these provisions doest sO rm not going to
go into great detail other thon 10 nole how oU of
thi:;; fits into the overall picture. The main
bUt, to take iljuf.t section by section, for
those of you who followed the agreement, Section I
here originatetl in Exhibit I to the agreement,
whioh i' part of the legislative package.


StctiOIl 2 w"' all the -- subparagraph 6
of SeetiDo 2 wo. Exhibit 7B to Ihe ~greement,


which i. not p~rt of tho legislative p"okage, bnt
it'~ one of Lhc contingencies, the distinction
there being the agreemell! doe, not take cflect
without this taking place l although the parlics
were not bound necessarily to actively support it.
The ,eaROn for that being 713 i, the one lhat
imposes this new trust concept on the portion of
the hydropower tight th.t is in exee" of the
rnininlUID. flow, and we wanted to keep this as far
away from being a transfer a.S we could. So its


1
2
3 SENATOR BlJ[)(1E: Mr. Chairman. before you


4 stm\ would you care tQ ao:;ept the mmut~ ~


S writtet17


6 CHAlRMAN NOH: I'd be glad '0 do 'h.t.
7 SENATOR /lUDGE: I '" move.
9 CHAIRMAN NOll: 1(', b"", 'coondod by
9 Sf:nator Budge, SL"Conded by Senator Ringer!_


10 Accept tht= minutl2i of the last meeting, aU in


11 favor say ay~.


12 (Affirm&rive n=~ponst::'.)


13 CIlAIRMAN NOli: Oppo,ed, no? n,e minutes
14 carry.


15
16
17
18
19
20
21


1
2
3
4
5
6
7
a
9


10
11
\2
13
14
lS
16
17


1
1B


119


120
121


I
i ~~
24


1
25


1/18/1985
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So we'll st;m. first then with S hilt


1008, the TT1Hin hill, but don't WOIT)' i:J.b[}ut it if
q~icnsf;Qffle lip ma0ng from one l;J.iU 10 the


otha- or any othe;;r aspect of Ihj~ ltgreement. It


might fit togclh~ because it all fits tngether as


part of the pl17.l.:1c.


MR. COSTELLO: Thank yO", Mr. ChairmaD.
22 First mall, Jim standing: on a brokdl tout, so if


23 1pa~~ out, that's the reason. J Wtlnt to kt:ep


2.& this--
2S UNKNOWN SPEAJ<FN.: Mr. Choirman, why do"'n't


._-,-,-_.,,-~~--~."--,---_.._-


Meeting on


TRANSCRIPT OF PROC~EOINaS


RESOURCES AND ENvlRONMENT COMMlnU


SB 1008 - Wlltertights for hydJOpowet PUfPOSCS


API'I:::AIlAN('ES


'Cncker alld ~Delale',BDI,e, IdahD, (208) 345-3704
www.etucker.net


PRESENT;
Chll.innSll Noh
SIi'JIak)r D~ib=:I~lulciJ~r


ScnallJTBud~


Senator ClI.dson
Senator l'bI!Ipnum
~(!n~IDI' Crapo
Scnalur Hof!Jcb
Se:fJatof Pc.svey
Senator KingCft
SeJl4Iror Svcrdsten
~a\ cl"i$~n\). (j('.l\'c.maT'S oro~
Pat }(ole. Ai1.l,lT1)try" G~jietal'li: OfT"tce
T'~IIJ NcLron..ldllho Power COUlp;1.ny
Ward (fmIIilY. PUC
Mr. High, pUC
/VIc', Swis.~. PUC'
Ken J)\IJm


•


7
sa 1006 - '1'0 pl'Ovi.:Je that ttv.: ditc;:tm of the


8 Dq:>attrnent OfWa~l!:r Rcsaurcc!l' !!boJI have the power
to promulgate rules and ~ulatil.)tl~
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~4 Palricia J. Tel'l)', CSR, RPR, eRR


CSJl No. 65-J
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Tueke••nd A..oelat••, Boise, \d.ho, (208) 345-3704
www.ctuckf!r.nd


2 (P~gas 5 to 8)


1 nf I:::x..hibit I to the contrnet,
2 UNKNOWN SPEAKER' ThOI\k Y"., Mr. Chainoan.
3 MR. COSTELLO: Secli." 3 i, the public
4 inter~t crit~a which wa.<1 the ~oDl.l halfof
.5 Exhibit I to the COlllraCt. Thj~ is part of the
6- l<lgislative package.. These are the Df,:W criteria
, the direL"t1)r must consider tn grunting new water
e right applications f~lt v.rat\:r thar may be avaHable
sa dueto lhe imposhion ofa subordination


3-0 condition.
11 And the S~lion 4 is - fm not SUre
12 Which exhibh that came OOT1 or if it Wa-" in an
13 exhihit, hut it gives the: departm~lll the
:1..4 authurity -- Exhibit 7A -~ in any event, oksy, it


15 wml as~{e exllibit, fuhibit 4. I believe:. w
~6 thf:: conUacl.. This is the One that wHl give the
17 cll;l'arunent to gu through the pending application,


18 J)eTTTlil applicat.ions~ and also thl= '-"'TId develop


19 pemlits to I1ppty rhe new puhlic imel'et'( f.,TItcria
20 to those.
21 Arid the rea..,ordJlg fOT dlat is that ()Ti


22 parer the exiliting pl.Tmlts arc iufficicnt to
23 cxhau!il the 600 cis thid hll~ been identitied n~


24 availllhle to meet the nccd~ of futun: developme;::nt,
25 and so it is necessary to be sc]tCtive in det;iding


I
I


I


I


I


I


I


I


I


I


I


I


I
I


I


I


I


I
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niles fOT a number t)f different areas of
department operations., but he docs not have
authority to promulgate mlts to do such things as


detail what's in the; public intcre!tt under the new
puhlic interest criteria. to deal with water
markct!i <md some ofthc= other asp~ts of the
pm(le~sing of a.pplications to appropriate wa.ter n:~


is envisioned by the ne\V management regime this
agreemenl will pur in place.


That i. just. hriersummlU)/ ofthe
bill, aod I think at thi, pOint I would turn it
over to my two fcHow negotiators for anytilillg
the>, would like to add.


CHAIRMAN NOH: Which rellow negotiator is
flex"!


MR, KOLE: Thank you, Mr. Chairman, members
of the committee_


CHAIRMAI' NOH: Mr. Kok from the attorney
gencraJ's staff


MR. KaLE; I would Hkctojust .dd a few
eOmmen". Iryou look at Senate llitiIOOR, the
ncg(Jtiators were faced witn tWO question::-. One:
would be to try and rewrite 42~203 or the othn
would be to tty ~nd ClellTI it up and then graft
(mto it SVtnl;:: new criteria for the protection of


1 which one of those -- ones of tho", are going to
2 go fmward and which 0"'" should not go forward
3 becau.. they don't meet the public interest test
4 And if! could move on now to the
5 second bill, which is much simpler. You can tum
6 .lraight to page two oflhe bill, AU wo've added
7 i. two new sentences to the ,uthority granted to
8 the director under Seotion 42-1805 Idaho Code.
!.I lhe first sonlenee whieh was added ia No.7, line


10 fonr of page two, whieh is the .0-eaUed
11 moratoriuM authority,
12 The historical background is that we've
13 been operating under an informal moratorium that
14 the director imposed after the Supreme Court
l.5 Jeci,ion in the Swan Pall, oase boca,",e he could
16 not dotermine at that point whether water was ;n
17 fact available to be appropriated on the Snake
18 River above Swan FaUs.
19 What the intention ofthi' new section
20 to thi. new No.7 is to confirm that power and to
21 eXJlTcssly authorize him to do that should the
22 circumstance arise in the future.


, 23 The fwal bullelthcre, No, S, is the
24 ,.thority to promulgate rules. And tho director
~~~:~ntly ~ific authori~---,o pr~~ul&ate


l.
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being impOSed by operotion of IB.W through thls
rather than the power company agreeing to it by
COfltraCt.


Subsection 6 of lhllt SediQTI 2 is what
was called Exhibit 7A to the conlnlct, which is
the authority to lmpos~ suburdination conditions
un I1ew permits. lb.at'~ so tha.t W~ won't hopt:fully


get }[Ilo thi~ pOl>ition in the future where (hcrc'~


a que!'iHon whe.ther or nol a hydropower right has


been IjUbordinated. It docs not mandalc
$.uvowjnati()Jl conditions 011 all futun~ hydropower
tights_ It is permissive and would give the
dit«!or the <l.uthority tv impose such condirlg,ns.,


UNKNOWN SPEAKER: CJo.in",,,,?
CHAIRMAN NOli: Ye.,
UNKNOWN SPliAKER: Could you, Mt. Chain"an,


have Mr, Costello plc::ase repeat th~ t::dlibits f,lf


Suhsection 67
MR. COSTELLO: Subsecti"" 6 was E>hibil 7A


[0 the original Swan Fails OOlltr~cl_


UNKNOWN SPEAKER: And Mr. Ch.innan'7
CHAIRMAN NOR Ye.,
UNKNOWN SPEAKER: Seelion 1, th,t was


exhibit whuC?


MR. COSTELLO: Se<;tion I was the first plll1
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And that dctDilR in the amendments how
thf;)' we going to impl~TH;:nt the new minirrtum stream tlows
and $l)me of.bc other provjsions affecting the
state water plan in this qreement.


The queslion wa5 TUlsed in House
Resourcdl yesterday regarding the fee to be


Paqa 15


impression that the unly important pan ufwhat
wa. done of the p>Jrt uf the senlemeut was the
minimum ~trea.m. flow. That is an important part,
but an equally important parl in view of tbe
company are the public interest criteria which you
h.ve in Scrlale Bill 1008.


The company thoughr and 'till think.
that it'. eritical that hydropower be reeugnized
as an c1crn.c:nt in consjderation of m::W water uses
th.t affect the river above Mnrphy. AIld tl'at is
impertant. The s,.tute and the contract duu't
prohibit development. They're not intended to and
they don't. They ,imply say, look, you m.y h.ve


.n adve= impact un bydropower generatiolL That
element of the pubLic interest has to be addressed
before you have further development. And if it'.
addrc~t::daud it's found to be in the public


intere't that you have that impact un hydropewer,
that it'S in your state's OVl.'TIll1 best interest to
proeeed with develupment, you proceed with
development. But tha.t iii a very important clemcnt
ofthilS plan, not just the river Oows. but also
the public interest.


So with that ovorview, Mr. Chairman; I


would yield to questions as they come up.
--'---


Paq" 16


CHAIRMAN NOH: I might fir'!;1 impose upon one
oCtile three Ofyoli or anyone else wbo WlmlS to do
that to explainjusl. where we are in settHng Ihe
qo.-I,.':st.iol1 Qfthe ldaho Falls cos.t in the
adjudication that cropred up yesterday in the
House RC:50Urc~ Committe(:.


MR. COSTElJ.O~ Yes. Mr. Chairman. J would
be happy to do thal


CHAIRMAN NOH: Explain what hBpt'Jened thete.


whal has transpired t;irlce then so we: don't have a
lot l)f rumors circulating.


MR. COSTELLO; Okay. And I also thought the
cotnmiUee mcmbl:<J"5 would like to have tbj!j, if they


q.on't a.lready have copieti ufthe proposed Chrmge$
10 lht:: !ita1c water plan, They ate included in
thi!;; i~l$ueot"the cumnt.~ as well as the tcxt of
the full Swan Falls agreemenL So I guess I'll
pass thOBe around ifanyone would like 10 have
one,
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and set for public he.ring befon: the Water
Rcsourcr: Board e;ommencing tht;:: 28th of January iii
Idaho Fans and continuing to the 6th in Lcwiston.
The Boise hearing for your inft~rnlalionis set fur
thc 5th in the Supreme Court meeting room at
2 p.m.•nd 7 p.m.


So the other matters that are running
concurrently to the extent we can. 1don't -- so
far we have nOt ser;n any insuperable hurdles to


(tape inalld.ible) tl,inB< th.t divido the
unappropriated water at Murphy. 600 (l1' half remain
ili.8tream, 600 to be available for appropriation.


That part of the llcttlenlent is in the state water
plan amendments, which ae;cording to the
constitutional arnendment ifadopted by the water


ooard will COflle! back tu the legislature.
Given the .uthorship ufth.t


constihltional amendment, 1 hesitate to say that
itls not cleaT, but it h:;n't at all surl; right at


the monlent how tbat. process will work, other than
the [egis.lature has the tlnal say. So that pan


will eOIt1e back assuming further action by tile


water board.
To me there are a lut of elements. to


this plan, and I don't want you to get the
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FERC filing has been made. The time for 1
intcrvaltion has either run or is close to 2


running. So tar as r know the date, Ihe~'s one 3
intervention by Ihe National Marine Fisheries 4
Service, which is an agency of the DepartmeJlt of 5
Commerce. That intervention on its face !!items to 6
TOlale to Ihe water budget under the NOJ1hweot 'I
Power Planning Act. 8


The bill on adjudication and 9
a(jjudieation funding is up for introduction in the 10
hOll... 11


The bill on PUC jut'isdiction is here I 12
believe in the State Aff.irs Committee. 13


The company made tbe determination that u.
no tiling was needed with the public utilities 15
commi9sioner ofOregon, so that was not done. 16
understand that the: agreement was filed in the 17
sense it was given to the commissioner ~f1d his 18
stQff, hut there waS no fonnal request f()r any 19
actiun. 20


The state w!:I(e.. plan amendments. have 21
heen prepared in dran. form. The water resource 22
board had infoIIIU:1tion meetings prior to Halloween~ 23
which I thought was big l since I had to go 1(1 all 24
of them. The proposed amendments are now dr.fted 25
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eff""tive end run on Article 15, Section 37
MR. NELSON: Mr, Chairman, SenatO£, I don't


know, I can't obviously prediot that it will
cany the daYt but oW' position was the argument
is worth preserving because rm morally certain a.s
I stand h~ that some person with an undeveloped
permit who would be adv~rscly a.ffectod by this way
of doing business is going to challenge it, and we
think it's. al\ argument wonh having.


CHAIRMAN N'OH: In nther word" Mr, Nolson,
this. is also considered to be an effective way to
protect the minirnwn flow from appropriation'!


MR. NELSON: Mr. Chairman, that's eOrTect.
The minhnum flow is. itself subject to chalJenge by
those people a.~ being effectively a new recognj:.r.ed
instrcant usc with that priority date. And
somebody with 1I priur pcnnitcould also say, ~tHey,


I'm prior. ] could take the water in spite of
your neW minimum flow_II


CHAIRMAN NOH: Do you wonl to continue the
same line of questioning, Bill, or do you wa(lt to
yield to--


SENATOR RINOERT; Well, along the same.
CHAJRMA.'1 NOH: All right.
SENATOR RlNGERT; I think I should direct


Page 24


th;. 10 Mr. Costello because he is leading the
d,iscussion l and that is~ if you feel that the
lru.t theory i. nece,.a!)' beeause the existillJ;l
pennits appropriate all the water that apparently
the department feel, i' Ie ft for appropriati0JJ8,
does not the .tate have any obligation to the
people who lOok those permits out years and years
ago and hay!; been waiting patiently for ma.tters to
resolve (lape inaudible) ond all lba!'!


MR. COSTlJI.W: Mr. Chainnon, Senator
Ringert. certainly 10 the exlent that they have
detrimentally relied llIld developed, thea tbey can
argue lha! it'. a taking if you extinguish Illeir
rights. But we arc talking primarily about
relTI8SSItgiug tho.sc undeveloped permits tha~ they
have Dllt made _w have not developed to this point.


SENATOR RINGERT: So I take it then that the
state feels no obligation unles.s &:'Inlebody ~:pent


money directly on the construction and diversion
(tape inaudible)'!


MR. COSTI:LLO; Mr. Chairman and Senator
Ring..-rt, we ctrtainly owe tbein (be:: obligation (u
trcalthem fairly, lUld they will be trealcd
fairly. But they'll be treared fairly under lhe
new regil'ue of the public interest criteria rather
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time as itls reallocated pur'Suant to the statute. 1
But it became somewhat ofa political 2


problem. so in order to get around it, the tru..,t 3
concept was adopted whcrehy that water is placed 4
in trust. The agreement clearly says irs 5
unsubordinatcd, so a.!ii far a.!'> the agreement goc:s; 6
it's an unsubordinated block of water. The 'late ?
then ta.kes that water, places it in the trust. 8
,ubject to reallooation, whioh had tho effect of 9
doing two things. It ma.de cleaf the slsfe\i 10
control f.)ver the al1()f.:'Rtion of the water, c\ea.rer 11
if you will, and it left lhe w.ter un,ubonl;nated. 12


So the company retains its right to 13
urge the s1atr;: or force the state in the propt:r 14


ca.!:.le 10 usc Utat argument, And that's all it i~ 115
is an argument under Article 15~ Section 3 of the I 16
C"ns!itution. The river's fully appropriated; [~7
ergo, tht. state docs. not have to allow the water ~B


to go to the first guy who comes down the pike. 119
So the tru,t concept got around that i 20


problem and I think lied it logether to a point i 21
wheIl: it's a ljtt.lc more effective:: as a. meohanism I 22
to accomplish the purpose: of the agreement. I23


Sl!NATOR IUNGERT, Well, Mr. Chairman and; 24
Tom. d" you feel that tW, prov;S;Oll will be an 25


1 would ha.ve passed givIDg him rule and regulation 1
:.I auth<>rity. He would not be .blelo adopt a role :.I
3 llIld regul.tion that WOo' in confliel with the 3
4 specific oriteria establi'hed here. lffhat bill 4
5 di d not pas" it would just have to develop tho", 5
6 criteria on a case-by-case basis. as eat:h 6
7 individual application carne before him. .,
8 SENATOR RINGERT; Mr. Chairman, ""other 8
9 question. Would the negotiatoI'S ex.plain why it 1S 9


10 necessa!)' to e'tablish a trust for the 600 cfs "r 10
11 water above the minimum streBm flow thatls 11
12 available for appropriate opeI1ltion. 12
13 MR. NELSON: Mr. Chainnan, Scn,torll.;ngert, 13
14 in the cOu",e of the negotiation, .t Ie,"" in the 14
15 finol ,tages, we gol.lager-hended on the question 15
16 ofwhethetlhe company'. watcrrigllt"ay.t 16
11 Murphy O£ at Swan hlls, just to pick an easy 1?
18 example, would be immediately 'ubordinated by 18
19 operation of the implementation agreement. or would 19
20 remain in. place unsubordillatcd until such time as 20
21 the state allocated that water to somebody else's 21
22 use. It Wll-Q the cumpany's position thc:n and still 22
23 i' that you have an additional argument under lI1e 23
24 Constitulion that th~ river is fully ~propriated 24
2S ifyou leave that hydro right in plaoe umil such 25
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me het:9.illIf: I'm a freshman srnator. Bl,lt its~
to rn~ that we need to leave a very good trRck of
legisJa1J\I~hi~ory on this set of legislation


because at least a.s: I "rudy it it needed some
clarification in tny mind. And I a.m SUfllI there
win be \l. kit IDote tesnroof\,. and evidcnt-e
present«l with regard to the hearing.


b it already s.et up by some mechanism


that the- t.~timotly which is fe(Orded. here today


and the p~are<l1e~tiInonyand so forth becomes
pan of the written 01:' prepared record that we
direct it be mairltained SO that in the future


there can be refet:'encc. made and we can ensure that
the int"7lt oflhe legislature is followed'!


CHAIRMAN NOll: Well, Souator Crapo, Wo might
defer tet Senator Budgfj. My understanding is that


we:: have no financia.l provtsions or procodures in
prec.adent to do that Alii personally bad in


mind was to ensure that these tap¢i: are -~ that


there's InOfe than one copy oflhc tape tnt! \hat


dlt:::y're placed in the records in lhe Department of
Wat~ ReSOtlf(;CS to create as good a record ItS we
r.:an,


I pTdiurne it would be possible to get
r.m appropriation or some way or other hllvc tapL"'Ii


tratlk.TIhed ifwe could. Rllt ~crta.jnly wrium


tt::stirrll;,my. th()~e sorts of things, J intend to
attempt to preserve as bO'lt we c;lIi.


But is that corrcct. Senator Budge j we
hav~ no fomlD.1 means of doing that?


SENATOR BUDGE: No, wodou't~.vct~a"
think ymlTe ~CI:;Ur11te iiI the tapes, keepi[lg a
I"Ccord of the tapes, and also accurate not~,


CHAIRMAN NOH: Senator Ringcrl.


SENATOR RJNGERT: Mr. Chaimlsn, mcmbc:=rs oftJu=
cmnmittl::e, lher~ is a pr'Oblcm cv~ with the tapc:s


beC::IUSC 1ha1 i~ ttlaely .a record of the corl'noittce


pmco:=diT1gs and does not necessarily rd}ect th.::
intent of the othf.."t :iO !:i(:\1a1.ors who \11111 vote on
the floor. 3{) it's a very nebulous: job in r~o
lO detennine what is the intent.


CHAI~MAN NOH; Soo"nr Crapo.
SENATOR CRAPO: MI'", Chairman, I'm aware of


that. I guess a." an attomey , do " lof of
~Cl.Irchin~ thl'Ou~h legislative histlll')' whc:re it's
avui~anle to figure out what laws mean. But il


definitely ifl my opinion WOl.IJd be bencfic.i!ll to
have a~ much '[":'t.9erved as possible,


FOf example., lh~ written statement hy


Attorney General Jones, Jim Jones, was helpful and
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MR- KaLE: Yoah, that', correct, 1


Mr. Chairman. That's really just an oversight 2
that should have been Cl)lTCcted, 3


CHAIRMAN NOll: Fi"e. Mr. Nelson, i, thaI 4


the way you undemtand it? 5
MR. NELSON; Mr. Chainna", nl<mbers ufth. 6


eommllt.ee, thats correct. And 1 think it's dear '1


on page lhroe the senator rdcrred to lines looks 0


lil« it', 10 20, but it', about 16 thfJ)~gb 19, thc g


rights have to be acquired punmanllo state law. 10


Uoder state law unless you change it, the: governor 11
play!! no part in that process. 12


CHAIRMAN NOH: Okay. Other qucstions? 13


Mr. Crapo. Excuse mc. Did you wan\. to comment l'
furthet on that, Mr_ Kolc? 15


MR. KaLE: Mr. Chairmau, thank you. bCWle H
me, Senator Crotpo. Just on that trust provil!iion 17
it should be noted that th~ ultimate control over 18


those trus.ts docs rest. with the leglslatu[t:. They I 1 9


created those trusts, and of course they can alt~r \20
them or take: whatevtT steps a.re :nece~:,>ary. 21


CHAIRMAN NOH: Yes, :vIr_ Crapo. [22


SENATOR CRAPO: Mr. ChaitnUll\, my q~c.ti0'1 23
relat~ primarily tQ one ofprocedtm: here in 2-1
committee. Perhaps everybody knows the anSwer bu .2 5


hands ifthcy arc: grant~d in accorc:bnce with state 1
law. So it simply was 31T1eehanism to sever, in 2
lawy..-'s term" 10 sovor the Ieg.1 and equitable :a
title lo the water immediately sO tbere·s some -'
immc:diate change in position of the pllrties, that 5
as soon a'S thi8- agreement becomes binditlg and. this 6;


sta.tute takes effect, legal title to the water 7
will go to the swte, arid the cOJ'tlpany retains the 8
bent:fiejaJ u»e of the watN as long as the trusts 9
last. But il's a pa.ssive lrust. No active role 10
is taken by the trustee. 11


CHAIRMAN NOH: Mr. Knle and Mr. Nel,on, do 12
yO'\!. w~cur with that interpretation? 13


MR. KOLE: Mr. Chairman, I do. In 100l<in8 14
al page three, ] Ihink that i, ,lightly 15


inaccurate. The governor of course: is a pas~i 'Ie 1-6
trusl~. The intent here \VaS that the director 11
would bo the individnal who would make the 18
reallocation delermination. So I think that 19
ba.....1cB.Ily the last pl.U':agraph~ 'it sh\)\~'d not read 20
the "governor will be empowert:d ll but probably the 21


"directl,)r will be cmpow~r;d" to rele~e water. 22
And I'm refeJTing to our proparcd testimony. 23


CIIAlRMAN NOH: You're referring to thc 24
t~imony rathc:=r than the release? 2S


----~-~~--+
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!)ection 203 of'fitle 42 D(,nV operales. you find 1 a bl;J1eJ:lciary of the higher How and WQuld be


public interest de-fined. in two places. The: lor-a) 2 entitled to protL't..1. it, or [0 h)' to make the:
publit: interest standard in A, and'the portion of 3 state cof:oree it if it raised the flow but at the
public. interest defined by C. 4 ~ame time didntt p'Ut mechanisms in place to really


So in that ~iluation, public interest 5 make it work..
is both --local public interr:!J.t as may he applied 6 CHAIRMAN NOH: ScnH.tor Peav....-y.


under 203A and tile econumic portion of the public I 7 SENATOR PP..AVE\,; Mr. Chaillnan, when you ~y


intcreNt., ifyol1 will, found in 203C. Ia protoct the new higher minimum now, you ll.te not
SENATOR CARLSON: Well~ MI:. Chairman.jl.1.lIt 9' saying tht: sta.te, thetl, couldn't ien ye8TS ~fkr


off the top of your' head~ would you illuminate tor 110 it hftd done that c(lme back lind relowc:r the 3,9{)01
me, i~ the ratepayer, Idaho Power and others in 11 TImt would be the state's option, would jt nt}t?


the state of Idaho, is their interest invQlved and 112 MR.. NELSON: Mr. Chain'l'llln, you w~J1Jld be
contiiidcrQl.i in this h..1l.islation ~ well? i 13 right, Senalut. In other WOl'dS, anything .a:nnve


MR. NELSON: Senator, yes. The intere!it of 14 lhe miniml1m flow~ the 9tBte is free to do:as it


the ratepayer is addressed in 20),C, 'Subsl:Ction 2 15 likes.
lL 16 CHAIRMAN NOH: Senator Horsch.


SENATOR CARLSON; May [interrupt righl 11 SENATOR HORSCH: Mr. Cn.innan, Tn"" ju"
th~re. Mr. Chain:nall ~r 18 getting my thiJiktng in tb~~ right pen>pec1ivc of


CHAIRl\1A.N NOH: Yes you may. lig. maybe I'm not thinking right when yuu said you
SENATOR CARLSON: Mr. Nelson, is that the 20 would !>till after tht: state l1liseLI it~ h8d the


part that says ifyou eyer sci I those wate-r 121 subordinated righll)r3,900~ i!1l1 l t tlJat not the
right!i.,. the proceeds therefore would go to the 22 lel'tllinol....lgy of the unsubordinaled right of 3,9001
cuslomer? 123 MR. NELSON; Unsubon:lil14ted; rm l:lorty.


CHAIRMAN NOH: No, sir. 24 SENATOR HORSCH; Had me turned ,,,,und


MR. NELSON: No, Mr. Chairman, SenatoT, 1_2_5__1_80_d...;eg'-r_oos_t_h_Cf_e_"_or_a_s""_"_On_d_. _
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under dOIJb1e iii the am:l.lysis. there is that you
look in i at the benefit of the new use. And
under ii you look at the detrimrnt.al effects of
the new use on electrical rates.


That is the other .ide of !he ooin. If
it is worth X dollars to hl:l.ve the new use in place
to lhe economy of the stale, and it eost!ii Y
dollQrs to have that water tak.en out of the river.
then you have to balance' X and Y,


That is where the ratepayer int~t is
addressed as part of the pub-he interest.


CHAIRMAN NOH; Th.nk you. Sen.lor Poovoy.
SENATOR PEAVF-Y; Mr. Chairman, Mr, Nelson,


why don't you give us the flip side of Senator


Tonlinagals Sl;etlario in C~ the ~1ate wanted to
raise the m.inimum flow? How would that WQTk and
would there he any problems?


MR. NELSON; Mr. Chairman, Senator Peavey,
in tha( -~ in the situation where the sta.te raised
the minimum nu'W, the: company's subordinated
rights would remain at 3,900 and 5~60(). However,
that increase, then, would make the company a
bt:meti.ciary of that incn::ase flow.


And a9 J read both what we have and as
those minimum flows operate, tho company would be
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1 rather ilian the conrroct amount. then the company 1
2 would immediately go to eoW1, as I see it. and 2
3 atrempt 00 force. change in their planning 3


4 proce.. 00 recognize the contracrural right. That 4


5 would he in advance of any -- bopefully, approval 5
6 ofany new uses. S
? On.e option in that situation would he 7


9 for the court or the BL1W through legil<!alure tn a
9 say, "Well, all right you have a contract, but 9


10 your cemcdy is by compensation not by stopping th 10
11 state io its planning process. II 11
12 But the initial attempt, a; we have 12


13 explained it to the other negotiators, would be to 13
14 force compliance with the conrroct. Only then, if 14
15 we wen:n1t successful in doing that, would we, I 15
16 think, be entitled to claim compensation. We 16
1? would ",\hOT havc the water than the money 17
19 frankly. 19
19 CIIAIRMAN NOH. Ye" Senat"" C""lBnn. 19


20 SENATOR CARLSON. Mr. Chairman and 20
21 Mr, Nelson, early on you indicated that senate 21


22 hill 1008 addresses the puhlic inlerest. and I 22
23 wonder if, can you define the public interest for 23
24 me? 24


2S MR. Nt:l.80N. Mr. Chairman, ScnalOr, as 25
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1N THE DISTRICT COURT OF THE FIFTHJUDILlALDISTRICT OF THE


STATE OF IDAHO IN AND FOR THE COUNTY OF TWIN FALLS


In Re SRBA BasinWide Issue 9113


Previously Consolidated Subcuse 9200037
ORDERIIWSiGNATINGBASINW1I11SSiJE


Case No 3957E
RE TO WHAT EXTENT IF ANY SkIOULD
THE SWANF9L15AGREEMENT BE


ADDRIrSSRD 1N THE SRBA Oit


1 MEMORIALIZED iN A DECREE


IPROCEllURAL HISTORY


A This matter originated as a result of objections filed to 346 water right recommendations


reported in the Basin 37 Purl 1 Ground Water DirectorsIleport The objections sought to


include language regarding the wan Falls Agreement in either a remark included in the


individual PartiaiDecrees or alternatively decreed as a general provision Because the


objections represented the only objection Bled to roostvlthe346 water rights the Court issued


on November 26 2002 an Order Separating and Cnnraiidating Common Subcases and Order


Fnr MnreDefinite Statement and Notice ofhearing nn Whether to Designate ua Basin Wide


Used in the objections and for purposes of this Order to refer collectively to the October 1 984 Swan Fcrllc


Agreenrenl the October 2 19ft4 55vantulls Contract and the 1982 Slate Water Plan as amended in 1985 In


getleral terms the Swan halls Agreement suhordinalod a certain flow of Idaho PowerLotnpattyshydropower rights
to upstream consmnptive uses in exchange for certain guaranteed minimum flows and the development of a


comprehensive plan fur managing the watershed


1he objections to all 346 rights stated


This water right must be decreed with the appropriate remarks andor general provisions necessary


to incorporate the protections accorded by the October 25 1984 Swan balls Agreement the


October 25 1984 Swan Falls Contract the 1982 State Waler Ylan as amended in 1985 hereinafter
jointly referred to as he Swan Falls Agreement and other related law Such remarks andor


general provisions are necessary w define the right and or clarify the elements of the right andor


administer the right
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lcsue and Scheduling separating and consolidating the common issue intoConsolidaled


Subcase 372499 et al fhe procedure provided for Portia Decrees for the 346 rights to be


issued without delay where Lhe water rights were otherwise uncontested as to the elements and


at the same time allowed the objections to proceed in a consolidated Subcase The Court


reasoned if it was later determined in Consolidated Subcase 372499 etal that a remark was


necessary in a large number of individual decrees that the matter could procedurally be


accomplished through a general provision applying to those rights and incorporated into


individual partial decrees through the savings language included in all partial decrees See


OrderRe Uncontested Pnrtians oJtheDirectorsReport for Reporting Area I6 Basin 37


Part 1 December I I 2UU2 The ruling was not a determination that a general provision was


necessary Kather the ruling merely concluded that if a remark was held to he necessary in a


number of decrees that such a remark could be accomplished through a general provision


incorporated into specific rights at a future date


13 The November 26 2002 Order Separating and Consolidating also required counsel


who filed the numerous objections to file a more definite statement regarding the substance of


the objection it was not entirely clear whether the objection simply sought to have a


memorialization ofde Swan Falls Agreement in the context ofthe SRBA so as to avoidIulure


uncertainty or whether the substance or application o1the Agreement was at issue Because of


the potential for the issue to extend beyond the boundaries of Basin 37 Part 1 Groundwater the


Court permitted any party seeking to participate in the consolidated Subcase to file a response


with the Court Further because the issue centers on Tdaho Power Cos rights at the Swan Falls


Complex which would not be reported out until December of 2005 the Court required a


procedure to allow parties to raise and preserve the issue without filing objections to individual


claims
a


The matter was then set ftrhearing to determine whether to designate the matter as a


there are 24 administrative basins either fully or partially located upstream from he Swan Fslls Complex As of


the date the rderwas issued about half had yet to be reported


The problem with having the nbjcctions filed in individual rights where there are no objections to the substantive


elements ofthe right is that the subcases would have to he stayed pending the reporting of Idaho Yower Cos rights
in Basin U2 During that period any intervening administrative transfers have the potential to substantially change


the posture of a Subcase split rights add new owners cto which must be addressed in the S1tPA after any Nnltce


nfCnmptetedAdninislralive PrnceedinG is ultimately filed This would result in signlfacant delays and has the


potential to raise new issues where nonepreviously existed
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basinwide issue At the hearing then Presiding Judge Roger Burdick suggested that the


participating parties meet and attempt to reach an agreement on language that could be included


in Idaho YowerCos decrees that are subject to the Swun Falls Agreement and that would satisfy


the issues raised by the partiesSee Order ReSubmittal of Prnpoced Language in Regards to


Swan FaldsAgreement After several attempts the parties nolilied the Court they were unable


to reach agreement


C On July 11 2003 the Directors Reportfnr Bcrsin 29lrrigulion and Othertses was


filed Objections were filed to thirtyeight water rights raising identical issues On December 5


2003 the Court issued an Order Redesignating CansoCidated Suhcuse 372499 et a1 as


Cansnlirluted Subcase 9237and Order Separating and Consolidating Lssue Frnm Subcases In


Basin 29 The purpose olthe Order was to separate the issue from the subcases and consolidate


with Subcase 372499 e al The case was renumbered because the objections extended beyond


Basin 37 Part 1 Groundwater


D At a Jattualy 20 2004 scheduling conference set by the Court certain ofthe parties


indicated that they planned to submit ajoint Motion to designate the matter as a basinwide issue


and move to stay the action pending the reporting of Idaho Power Cos rights in Basin 02 No


Motion was tiled by the parties however and the Court set a Status Conlerenec to determine


how best w proceed prior to the tiling offurther1irectnrs Reprnle


E On June 10 2004 aJoint Motionfor Designation ofBasinWide Issue crndfnraStay of


the1loceedings was tiled by the State of Idaho and Idaho YowerTaulkner Land Livestock


North Snake GroundwaterListrict and Idaho Ground Water Appropriators submitted a Notice of


ninder to the JoilatMntinn on June 14 2D04 On Tune 14 2004 the City ofPocatello suhmitted


its own Mnlionfnrlesignalion gfl3asinWide Lssue and Slay ofProceedings Also on June 14


20D4 Clear Springs Foods submitted aNotice nfOppoaition ro the Joint Motion for Designation


ofBasinWide Issue and For a Stay ofthe Proceedings On June 15 2004 a hearing was held


and an Order Setting Expedited Oral Argument nn Motion to Designate BasinWideIssue and


Stay Proceedings was entered on tune 1 A 2004 The parties submitted briefs and oral argument


was heard July 2D 2004
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II MATTkRDEEMEDSUBMITTED


oral argument occurred in this matter on July 20 2004 The parties did nnY request


additional briefing and the Court dots not require any additional briefing on this matter


Therefore this matter is deemed fully submitted1or decision the next business day or Iuly 21


2004


111 DISCUSSION


A Primary IssuesConcernsRaised by Parties


The parties raised several main issues They arc


1 That the S4vnn FullsAlreement needs to be addressed at some point in the SI3A to


ensure that the Agreemen is binding and is not subsumed by an SRBA Ylnal decree


2 it was alluded to without specifics that issues exist regarding the scope and substance of


the SwanFIdlsAgreement Some of the palsies discussed having a forme fur addressing such


issues


3 The United States asserted that negotiations involving the Nez Pcrec instream flow


claims rely nn the minimum flows delincd in the Swam Fulls Agreement The iTnited Stales urged


that any issues regarding those flows be resolved as soon as possible in keeping wish the time


tables imposed in the Nei Perce negotiations


4 The State of Idaho asserted that procedural problems could arise if the matter is not


designated as a basinwide issue because of the large numberoiantieipated objections filed to


individual water rights recommended in forthcomingItrectnrs Reports that may raise the


idcnticalissue


5 fastly Clear Springs opposed designating the matter as a basinwide issue based on the


argument that all of the basinwide issues should have been raised and resolved in the three test


basins Clear Springs is concerned that a general provision resulting from abasinwide issue in


effect wouldreopen subcases that have been completed to more litigation


Each of these concerns is addressed below
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B Analysis of lssues


1 The Swan Falls Agreement needs to be addressed in the contest of the SRBA to


avoid futureambiguity regarding the subsequent effect of the SRBA


7heCourt acknowledges that the Swan Falls Agreement needs to be addressed to a


certain extent at some point in the SRBA proceedings just the same as any other prior decree


license orpreexisting agreement regarding a water right is addressed in the SRBA A


significant number ofclaims in the SRBA arc based on fotnrtcr decrees However after the


partial decree has been issued Ior the right in the SRBA the former decree for the right becomes


subsumed as the partial ctecrce issued in the SRBA defines the elements for that right The prior


decree is evidence oftte water right in the SRBA proceedings binding on the parties to the prior


adjudication it is addressed in the SRBA proceedings because the prior decree is considered as


the basis Ior DWKsrecommendation Consequently the partial decree should he consistent


with the former decree or alternatively a determination by the Court is made as to why the two


are nut consistent in any event the applicability of the former decree is addressed in the SRBA


proceedings
In this case the concern is raised that i fthe Swan Falls Agreement is not addressed in the


SIZ13A theAkreement at a minimum could be perceived to he subsumed or vitiated by the


SRBA This Court agrees in part that the Swan FallsAneement needs to he addressed at some


point in the SRBA vcn if the Swan FallsContracl and Agreernerrt which was not urtegrated


into the former consent degrees would survive without being addressed in the context of the


SRBA it would make no sense to cave room for uncertainty and create an ambiguity requiring


litigation in the future5


The issue can therefore he framed as When in the SRBA and to what extentj if any


should the Swan FallsAkreement be addressed or memorialized in a decree This Court is not


convinced at this time that the issue needs to be addressed in individual decrees Nor is the


Court convinced the issue is ripe until Idaho Power Cos hydropower rights in Basin 02 are


reported and the parties have the opportunity to review how such rights are reported


Yreswnahly the rights will be reported with some reference to the SSvan FallsAgleement as the


Uncertainty is what led to the Swan Falls ountruversy in the tirst plnce
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agreement forms the basis for the subordination of certain flows
e


Following the issuance of the


DirectorsReport parties will have the opportunity to raise issues regarding a recommended


remark or absence thereof


The Court cannot find that the Agreement would he lessenorccable if included in Idaho


Tower Cosrights as opposed to the individual decrees ofthe upstream affected rights Further


until such time as an issue arises regarding enforcement the issue of which upstream rights are


afFectcd is not ripe The same is true for those Lows that are not subordinated Administration


of affected rights should he determined when and ifthe need arises just the same as any other


stream reach is administered altcr being adjudicated


The Court is only making a preliminary determination as to whether aremark should he


included in individual decrees for purposes ofthis motion Panics will be afforded the


opportunity to put this issue before the Court in future proceedings after the hydropower rigtts of


Idaho Power Co in Basin 02 arc reported if it is ultimately determined that a remark is


necessary in certain individual decrees such a remark can he incorporated into those specific


decrees through a general provision via the savings language contained in the individual decrees


See Order Re Uncontested Yortiom of the Directors Report for Reporting Area 16 Basin 37


Part 1 December 1 2002 A general provision need not apply to every water right See A dr


B Irrigation Dist v Idaho Conservation League 131 Idaho 411 421 958 P2d 568 578 1998


2 Issues pertaining to the Interpretation or Substance ofthe Swan Falls Agreement


are not ripe jurisdictionally proper or properly before the Court


The second issue raised concerns as to what extent the scope and substance ofthe S1an


Falls dgmement should be addressed in the SRBA It is not the intent ofthe Court to extend the


scope ofthe proceedings beyond the issues raised in the objections and in effect open the terms


ofthe Swan Falls Agreement to litigation The objections raised aconcern ghoul the terms and


conditions ofthe SHnnFalls Agreement surviving a linal decree in the SRBA if not addressed at


some point in the proceedings Issues pertaining w Chc scope and substance ofthe Swan falls


Agreement are not properly before the Court at this time as no dispute has been raised regarding


the interpretation or application of the SwanTallr Agreement Furthermore even if an issue


The Court acknowledges that some of Idaho Power Cos rights In Rasin 3C covered by the Swpn Falls Agreemen
were reported and ultimately decreed without reference to the Swan Fxlls Agreement This has suhscyucndy been


acknowledged as an oversight
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were raised over interpretation of the Agreement the Court would essentially he deciding the


matter in a vacuum as there are no set of facts within which to decide or interpret its application


Moreover because the Agreement deals with the administration ofwater rights any


disagreement over the interpretation or application of the Swan Falls Agreement should first be


decided administratively if and when an issue arises based on the attendant facts aC the time


enforcement ofa teen ofthe Agreement is being soughtiurisdietionally this would occur


before the Idaho 17epartmenC of Water Resources and under the Administrative Procedures Act


The issue appropriately before the Court is wJtether the Swan Falls Agreement should he


addressed in the context ofthe SRBA proceeding so as to avoid any 1uturc issues regarding the


effect ofa SRBA ffinal decree on the Agreement and if so where in the proceedings it should be


addressed This Court intends to only address this specific question The Court does not intend


to open the Agreement to interpretation


3 Concerns regarding the Nez Yerce negotiations


because the Couri does not intend these proceedings to alter the tertns and conditions of


the Swan Falls Agreement the outcome ofthese proceedings should not affect the ongoing


negotiations which rely on those terms and conditions


4 The Designation ofa BasinWideIssue Will Allow the SRBA to Proceedhfficicntly


The designation ofa basinwide issue will preclude the filing ofsimilar objections in


individual subcascs allowing the SRBA to proceed in a timely efficient manner


5 Concerns regarding the designation ofak3asinWide Issue


Clear Springs opposed the designation ofabasinwide issue because ofthe potential of


the resolution resulting in a general provision affecting rights that have been adjudicated and in


particular affecting administrative basins that are essentially completed While the Court


acknowledges these concerns the designation of a basinwide issue does not automatically result


in the decreeing of ageneral provision Additionally a general provision need nut apply to every


water right


As previously stated the Court would consider a general provision if it was determined


that reference to the Swan Folds Agreement needed to appear in individual partial decrees or
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alternatively as a means for referring to the Agreement in the final unifaed decree At this point


the Court is not convinced that a reference in individual decrees is necessary Further because


ofthe limited scope of the proceedings specifically that the Court dots not intend to entertain


issues pertaining to the interpretation ofor changes to the SwcrnIa1is Agreement any reference


to the Swun Falls Agreement in a partial decree or final unified decree would not alter existing


law or how affected water rights arc to be administered under the Swan Falls Agreement


hinally even though the three test basins are substantially complete the designation of a


basinwide issue is not limited to those lhrec test basins Not all issues affecting a large number


ofrights could he anticipated at the outset ofthe adjudication At the lime the three testbasins


were adjudicated it wasnot unreasonable to expect that issues surrounding the Swan halls


Agreement would not arise until Idaho Powers righls were reported out In addition any party


to the adjudication can file an objection on the basis ofllWRs failure to recommend a general


provision so the potential for raising a general provision could occur at amy lime in the SRBA


proceedings


C Thecriteria for Designating aBasinWide Issne are Satisfied


SRSAAdministrative Drder 1 161a sets forth the criteria for designating abasin


wide issue Based on the respective Motions and arguments the Churt states the issue as follows


To what extent if any should the Swan Falls Agreement he addressed in the S1iBA or


tnemoriaiized in a decree


The Court finds that the issue as stated satisfies the criteria for designating abasinwide


issue The issue is broadly significant because the Swan Nalls Agreement affects a significant


number ofwater rights The molter is better resolved as a basinwide issue because it avoids the


further potential for the issue to be raised in individual water right claims and in most cases to


otherwise uncontested claims This avoids delay in decreeing otherwise uncontested water


rights In this regard designation of a basinwide issue provides an early resolution to objections


filed in individual rights that would otherwise have to he stayed pending the reporting ofIdaho


Powers rights in Basin U2 and the ultimate outcome ofthe issue
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IV


ORDERDkSiGNAIINGBASINWIDEISSi7E JOINING PARTIES TO


CONSOLIIATEll SUBCASE 9200037 ANI ORDER STAYING PROCEEDINGS


TT LS ORDERED that based on and in accordance with the foregoing the Motions la


DesigraatC aBcainWide Isstee are GRANTED and the case number designated as 9113


BasinWide issue 13 is designated as follows To what extent if any should the SwAn Falds


Agreement be addressed in the SRI3A ur memorialized in adecree


1T 1S FUR1HERORfERETa that all parties to Consolidated Subcase 9200037 arc


automatically joined as parties and will appear on certificate ofmailing for subcase 9113


1T TS FURTHER ORDEKhDthat the matter is STAYED pending the reporting of Idaho


Power Cns water rights in Administrative Basin U2 At that time parties to the adjudication will


be again provided notice and the opportunity to participate Objections to individual rights


other than to Idaho PowersRights covered by the agreement alleged to he burdened or


benefited by the Swcan 1alls Agreement should not be ITlcd in individual rights as the issue will


he preserved and addressed in subcase 9113


DAfFDAugust 23 2004


sTohn Melanson
iOHN M MELANSON


Presiding Judge
Snake Kiver Basin Adjudication
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APPENDIX D


DirectorsKecommcnJations for Idaho Power WaterTiihts


FAC711TY
Wnr1RRICIIT lAAlON


021OD Swan Falls


024000A Swan Falls


024001A Swan Falls
022032A Swan Falls


QUANriTYCFS
ArlI11 1CTURER 31


z1sD
17so


3900


QunNrTlYCFS
NUVEMNIR 1 MARCI 31


zlsD
1840
1460
150
5600


DirectorsKecommcndations for WatcrRirhts Held in Trust by the State


FALfTY QIANIIrY 1CS QCIANIIIVlfs
WAINR RICIT IAIUAIIUV APRIL 1 QCfCIRER 31 NOVEMBER 1 MARCH 31


0240006 Swan Falls 90


DZ4001 Swan Falls 1460
0220328 Swan Falls 2950 2800
022036 Shoslone Falls 1000 1000
D2205G Twin Falls IO50 IOSU
U2ZU65 61155 3000 3000
022064 li5s 12000 12000
0210135 LilisS 1100 1100
U22060 Lnwer Salmon 14000 14000
022059 Lowcr Salina 250 250


0221116 lower Salmon 1300 1300
022001A LowerSalmon 1700 1700
022057 Upper Salmon 6500 6500


372128 Lowcr Malad 700 700


372472 Lower Malad i50 i50


3720710 Lower Malad 150 150


372471 Uppcr Malad 900 9D0


372D709 UpperMalad 100 lUU





















 
AFFIDAVIT OF MICHAEL C. ORR IN SUPPORT OF STATE OF IDAHO’S  
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LAWRENCE G. WASDEN 
Attorney General 
 
STEVEN L. OLSEN 
Deputy Attorney General 
Chief, Civil Litigation Division 
 
KARL T. KLEIN (ISB # 5156) 
Deputy Attorney General 
Civil Litigation Division 
 
MICHAEL C. ORR (ISB # 6720) 
Deputy Attorney General 
Natural Resources Division 
 
700 West State Street, 2nd Floor 
P.O. Box 44449 
Boise, ID 83711-4449 
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Attorneys for The State of Idaho 
 


IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE  
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 


 
                                     )     Consolidated Subcase no. 92-23          
In Re SRBA                                    )      
                                     )     AFFIDAVIT OF MICHAEL  
Case No. 39576                                   )     C. ORR IN SUPPORT OF  
                                     )     STATE OF IDAHO’S MOTION 
                                     )     FOR PARTIAL SUMMARY 
                                     )     JUDGMENT 
____________________________________)      
 
STATE OF IDAHO  ) 
  )   ss. 
COUNTY OF ADA  ) 
 
  


MICHAEL C. ORR, being first duly sworn upon his oath, deposes and states that: 


1. I am a Deputy Attorney General and one of the attorneys of record for the 
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State of Idaho in this consolidated subcase. 


2. The following is based upon my own personal knowledge. 


3. Attached hereto as Exhibit 1 is a true and correct copy of a letter I 


received from Kristin M. Ford, Legislative Librarian, regarding certified copies of 


legislative records that I requested and that Ms. Ford provided from the Legislative 


Reference Library of the Legislative Services Office. 


4. Attached hereto as Exhibit 2 are true and correct copies of “Certification 


of Documents” I received from Kristin M. Ford, Legislative Librarian, for copies of 


certain legislative records I requested of and received from the Legislative Reference 


Library of the Legislative Services Office. 


5. Attached hereto as Exhibit 3 are true and correct copies of the certified 


copies of 1985 Senate Bill 1008 and its Statement of Purpose that I received from the 


Legislative Reference Library of the Legislative Services Office. 


6. Attached hereto as Exhibit 4 are true and correct copies of the certified 


copies of 1985 Senate Bill 1005 and its Statement of Purpose that I received from the 


Legislative Reference Library of the Legislative Services Office. 


7. Attached hereto as Exhibit 5 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for January 9, 


1985, including all attachments, that I received from the Legislative Reference Library of 


the Legislative Services Office. 


8. Attached hereto as Exhibit 6 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for January 


11, 1985, including all attachments, that I received from the Legislative Reference 
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Library of the Legislative Services Office. 


9. Attached hereto as Exhibit 7 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for January 


16, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


10. Attached hereto as Exhibit 8 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for January 


18, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


11. Attached hereto as Exhibit 9 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for its 


January 21, 1985 “Public Hearing,” including all attachments, that I received from the 


Legislative Reference Library of the Legislative Services Office. 


12. Attached hereto as Exhibit 10 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for January 


25, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


13. Attached hereto as Exhibit 11 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 


1, 1985, including all attachments, that I received from the Legislative Reference Library 


of the Legislative Services Office. 


14. Attached hereto as Exhibit 12 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 
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6, 1985, including all attachments, that I received from the Legislative Reference Library 


of the Legislative Services Office. 


15. Attached hereto as Exhibit 13 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 


8, 1985, including all attachments, that I received from the Legislative Reference Library 


of the Legislative Services Office. 


16. Attached hereto as Exhibit 14 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 


15, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


17. Attached hereto as Exhibit 15 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for March 4, 


1985, including all attachments, that I received from the Legislative Reference Library of 


the Legislative Services Office. 


18. Attached hereto as Exhibit 16 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for March 6, 


1985, including all attachments, that I received from the Legislative Reference Library of 


the Legislative Services Office. 


19. Attached hereto as Exhibit 17 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for January 


17, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


20. Attached hereto as Exhibit 18 is a true and correct copy of the certified 
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copy of the minutes of the House Resources and Conservation Committee for January 


31, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


21. Attached hereto as Exhibit 19 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


1, 1985, including all attachments, that I received from the Legislative Reference Library 


of the Legislative Services Office. 


22. Attached hereto as Exhibit 20 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


11, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


23. Attached hereto as Exhibit 21 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


13, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


24. Attached hereto as Exhibit 22 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


15, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


25. Attached hereto as Exhibit 23 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


19, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 
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26. Attached hereto as Exhibit 24 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for February 


25, 1985, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


27. Attached hereto as Exhibit 25 is a true and correct copy of the certified 


copy of the minutes of the House Resources and Conservation Committee for March 7, 


1985, including all attachments, that I received from the Legislative Reference Library of 


the Legislative Services Office. 


28. Attached hereto as Exhibit 26 is a true and correct copy of the certified 


copy of the minutes of the Senate State Affairs Committee for January 25, 1985, 


including all attachments, that I received from the Legislative Reference Library of the 


Legislative Services Office. 


29. Attached hereto as Exhibit 27 is a true and correct copy of the certified 


copy of the minutes of the Senate State Affairs Committee for February 1, 1985, 


including all attachments, that I received from the Legislative Reference Library of the 


Legislative Services Office. 


30. Attached hereto as Exhibit 28 are true and correct copies of the certified 


copies of the title page, page 22, and pages 58-61 of the 1985 Journal of the State Senate 


that I received from the Legislative Reference Library of the Legislative Services Office.  


31. Attached hereto as Exhibit 29 is a true and correct copy of the certified 


copy of the “Framework for Final Resolution of Snake River Water Rights Controversy” 


that I received from the Idaho Department of Water Resources. 


32. Attached hereto as Exhibit 30 is a true and correct copy of the certified 
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copy of the Swan Falls “Agreement” of October 25, 1984, that I received from the Idaho 


Department of Water Resources.  


33. Attached hereto as Exhibit 31 is a true and correct copy of the certified 


copy of the “Contract to Implement Chapter 259, Sess. Laws, 1983,” of October 25, 


1984, that I received from the Idaho Department of Water Resources. 


34. Attached hereto as Exhibit 32 is a true and correct copy of the certified 


copy of the November 1984 edition of “Currents” that I received from the Idaho 


Department of Water Resources. 


35. Attached hereto as Exhibit 33 is a compact disc containing true and correct 


copies of the audio tape recordings of the proceedings of the Senate Resources and 


Environment Committee of January 18, 1985, which are on file in the Legislative 


Reference Library. 


36.  Attached hereto as Exhibit 34a is a compact disc containing true and 


correct copies of the first part of the audio tape recordings of the proceedings of the 


Senate Resources and Environment Committee of January 21, 1985, which are on file in 


the Legislative Reference Library.   


37. Attached hereto as Exhibit 34b is a compact disc containing true and 


correct copies of the second part of the audio tape recordings of the proceedings of the 


Senate Resources and Environment Committee of January 21, 1985, which are on file in 


the Legislative Reference Library. 


38. Attached hereto as Exhibit 35 is a compact disc containing true and correct 


copies of the audio tape recordings of the proceedings of the Senate Resources and 


Environment Committee of January 25, 1985, which are on file in the Legislative 
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Reference Library. 


39. Attached hereto as Exhibit 36 is a compact disc containing true and correct 


copies of the audio tape recordings of the proceedings of the Senate Resources and 


Environment Committee of February 1, 1985, which are on file in the Legislative 


Reference Library. 


40. Attached hereto as Exhibit 37 is a true and correct copy of a court 


reporter’s transcript of Exhibit 33 that I caused to be prepared.   


41. Attached hereto as Exhibit 38 is a true and correct copy of a court 


reporter’s transcript of Exhibits 34a and 34b that I caused to be prepared.   


42. Attached hereto as Exhibit 39 is a true and correct copy of a court 


reporter’s transcript of Exhibit 35 that I caused to be prepared.   


43. Attached hereto as Exhibit 40 is a true and correct copy of a court 


reporter’s transcript of Exhibit 36 that I caused to be prepared.   


44. Attached hereto as Exhibit 41 is a compact disc containing true and correct 


copies of the audio tape recordings of the Idaho Water Resource Board’s October 25, 


1984, public information meeting on the Swan Falls settlement, which are on file with the 


Idaho Water Resource Board. 


45. Attached hereto as Exhibit 42 is a compact disc containing true and correct 


copies of the audio tape recordings of the Idaho Water Resource Board’s October 31, 


1984, public information meeting on the Swan Falls settlement, which are on file with the 


Idaho Water Resource Board. 


46. Attached hereto as Exhibit 43a is a compact disc containing true and 


correct copies of the first part of the audio tape recordings of the Idaho Water Resource 







 
AFFIDAVIT OF MICHAEL C. ORR IN SUPPORT OF STATE OF IDAHO’S  
MOTION FOR PARTIAL SUMMARY JUDGMENT - 9 


Board’s November 1, 1984, public information meeting on the Swan Falls settlement, 


which are on file with the Idaho Water Resource Board. 


47. Attached hereto as Exhibit 43b is a compact disc containing true and 


correct copies of the second part of the audio tape recordings of the Idaho Water 


Resource Board’s November 1, 1984, public information meeting on the Swan Falls 


settlement, which are on file with the Idaho Water Resource Board. 


48. Attached hereto as Exhibit 44 is a true and correct copy of a court 


reporter’s transcript of Exhibit 41 that I caused to be prepared.   


49. Attached hereto as Exhibit 45 is a true and correct copy of a court 


reporter’s transcript of Exhibit 42 that I caused to be prepared.   


50. Attached hereto as Exhibit 46 is a true and correct copy of a court 


reporter’s transcript of Exhibits 43a and 43b that I caused to be prepared.   


51. Attached hereto as Exhibit 47 is a true and correct copy of the certified 


copy of the “Affirmation of Continuation of Agreement” that I received from the Idaho 


Department of Water Resources. 


52. Attached hereto as Exhibit 48 are true and correct copies of certified 


copies of “News Releases” that I received from the Idaho Department of Water 


Resources. 


53. Attached hereto as Exhibit 49 is a true and correct copy of the certified 


copy of a “Request for Comment and Notice of Intent to Write and Adopt Rules and 


Regulations for Water Appropriation” that I received from the Idaho Department of 


Water Resources. 


54. Attached hereto as Exhibit 50 is a true and correct copy of the certified 
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copy of a letter dated June 13, 1985, from Thomas G. Nelson to A. Kenneth Dunn, 


Director of the Idaho Department of Water Resources that I received from the Idaho 


Department of Water Resources. 


55. Attached hereto as Exhibit 51 is a true and correct copy of the certified 


copy of a letter dated June 24, 1985 from Norman C. Young of the Idaho Department of 


Water Resources to Thomas G. Nelson that I received from the Idaho Department of 


Water Resources. 


56. Attached hereto as Exhibit 52 is a true and correct copy of the certified 


copy of the October 1985 edition of “Currents” that I received from the Idaho 


Department of Water Resources. 


57.  Attached hereto as Exhibit 53 is a true and correct copy of the certified 


copy of a letter dated November 5, 1985, from Thomas G. Nelson to A. Kenneth Dunn, 


Director of the Idaho Department of Water Resources that I received from the Idaho 


Department of Water Resources. 


58. Attached hereto as Exhibit 54 is a true and correct copy of the certified 


copy of the December 1985 edition of “Currents” that I received from the Idaho 


Department of Water Resources. 


59.  Attached hereto as Exhibit 55 is a true and correct copy of the 


certification I received from Linda Morton-Keithley, Administrator of the Public 


Archives and Research Library of the Idaho State Historical Society. 


60.  Attached hereto as Exhibit 56 is a true and correct copy of the certified 


copy of Idaho Power Company’s “Petition for Declaratory Judgment,” including attached 


exhibits, that I received from the Public Archives and Research Library of the Idaho State 
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Historical Society. 


61. Attached hereto as Exhibit 57 is a true and correct copy of the certified 


copy of Idaho Power Company’s “Notice of Dismissal” that I received from the Public 


Archives and Research Library of the Idaho State Historical Society. 


62. Attached hereto as Exhibit 58 is a true and correct copy of the certified 


copy of Idaho Power Company’s “Petition for the Amendment of Rule 5,2. of the Water 


Appropriation Rules and Regulations Adopted April 8, 1986” that I received from the 


Idaho Department of Water Resources. 


63. Attached hereto as Exhibit 59 is a true and correct copy of the certified 


copy of the “Objections of Idaho Power Company” that I received from the Idaho 


Department of Water Resources. 


64. Attached hereto as Exhibit 60 are true and correct copies of the certified 


copies of 1986 Senate Bill 1358 and its Statement of Purpose that I received from the 


Legislative Reference Library of the Legislative Services Office. 


65. Attached hereto as Exhibit 61 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 


5, 1986, including all attachments, that I received from the Legislative Reference Library 


of the Legislative Services Office. 


66. Attached hereto as Exhibit 62 is a true and correct copy of the certified 


copy of the minutes of the Senate Resources and Environment Committee for February 


19, 1986, including all attachments, that I received from the Legislative Reference 


Library of the Legislative Services Office. 


67. Attached hereto as Exhibit 63 is a true and correct copy of the certified 
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copy of the minutes of the House Resources and Conservation Committee for March 13, 


1986, including all attachments, that I received from the Legislative Reference Library of 


the Legislative Services Office. 


68. Attached hereto as Exhibit 64 is a true and correct copy of a certified copy 


of a letter from Commissioner of Reclamation W. G. Swendsen to Governor C.C. Moore, 


dated August 18, 1924, that I received from the Idaho State Historical Society. 


69. Attached hereto as Exhibit 65 is a true and correct copy of a certified copy 


of Order no. 19590 of the Idaho Public Utilities Commission that I received from the 


Idaho Public Utilities Commission. 


70. Attached hereto as Exhibit 66 is a true and correct copy of the certified 


copy of the January 1985 edition of “Currents” that I received from the Idaho Department 


of Water Resources. 


71. Attached hereto as Exhibit 67 is a true and correct copy of the certified 


copy of an order of the Federal Energy Regulatory Commission (“FERC”) that I received 


from FERC. 


72. Attached hereto as Exhibit 68 is a true and correct copy of the certified 


copy of the “Joint Agreement Regarding Fish and Wildlife Studies” that I received from 


FERC. 


73. Attached hereto as Exhibit 69 is a true and correct copy of a letter from 


Idaho Attorney General Jim Jones to Idaho Governor John Evans dated October 17, 


1984. 


74. Attached hereto as Exhibit 70 are true and correct copies of certified 


copies of 1985 Senate Bill 1205 and its Statement of Purpose that I received from the 
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Legislative Reference Library of the Legislative Services Office. 


75. Attached hereto as Exhibit 71 is a true and correct copy of a certified copy 


of the minutes of the Idaho Water Resource Board for November 2, 1984, that I received 


from the Idaho Water Resource Board. 


76. Attached hereto as Exhibit 72 is a true and correct copy of a certified copy 


of the minutes of the Idaho Water Resource Board for January 17, 1985, that I received 


from the Idaho Water Resource Board. 


77. Attached hereto as Exhibit 73 is a true and correct copy of a certified copy 


of the minutes of the Idaho Water Resource Board for March 1, 1985, that I received 


from the Idaho Water Resource Board. 


78. Attached hereto as Exhibit 74 are true and correct copies of pages 2-3 of 


the State of Idaho’s First Set of Requests for Admission and Requests for Production of 


Documents to Idaho Power Company in consolidated subcase 92-23 (Oct. 18, 2007). 


79. Attached hereto as Exhibit 75 are true and correct copies of pages 3-4 of 


Idaho Power Company’s Response to the State of Idaho’s First Set of Requests for 


Admission and Requests for Production of Documents State’s First Set of Discovery 


Requests in consolidated subcase (Nov. 19, 2007). 
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CERTIFICATE OF SERVICE 
 


 I HEREBY CERTIFY that on this 11th day of January 2008, I caused to be served 
a true and correct copy of the foregoing AFFIDAVIT OF MICHAEL C. ORR IN 
SUPPORT OF STATE OF IDAHO’S MOTION FOR PARTIAL SUMMARY 
JUDGMENT, to the following parties by the indicated methods: 


 
 
Clerk of the SRBA Court 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, Idaho 83303-2707 


 U.S. Mail 
 Hand Delivery 
 Certified Mail, Return Receipt Requested  
 Overnight Mail 
 Facsimile: 208-736-2121 


 
Idaho Power Company 
   Represented by: 
James C. Tucker 
P.O. Box 70 
1221 W. Idaho 
Boise, ID 83707 
 


 U.S. Mail 
 Hand Delivery 
 Certified Mail, Return Receipt Requested  
 Overnight Mail 
 Facsimile:     


 


Idaho Power Company 
   Represented by: 
James S. Lochhead 
Adam T. DeVoe 
Mark J. Mathews 
Michael A. Gheleta 
Michelle C. Kales 
Brownstein Hyatt Farber Shreck 
410 17th Street, Ste. 2200 
Denver, CO 80202-4432 
 


 U.S. Mail 
 Hand Delivery 
 Certified Mail, Return Receipt Requested  
 Overnight Mail 
 Facsimile:  303-223-0904 
 E-mail: MGheleta@BHFS.com 


Idaho Power Company 
   Represented by 
John K. Simpson 
Shelley M. Davis 
1010 W. Jefferson, Suite 102 
Boise, ID 83701-2139 


 U.S. Mail 
 Hand Delivery 
 Certified Mail, Return Receipt Requested  
 Overnight Mail 
 Facsimile:     


 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 


 U.S. Mail 
 Hand Delivery 
 Certified Mail, Return Receipt Requested  
 Overnight Mail 


 Facsimile:     


 Statehouse Mail 
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JANUARY 18, 1985



1 (l1;ag"s 1 eo 4)



fag" 4



Mr. Costello just sit down if hc'd rather.
MR COS'ffir.LO: Maybe I will. I'll d" that
CIWRMAN NOH: 11lat would be fino. Good



suggestion.
MR. CaSTELl,0: Tho attorney general'. office



has. provided detailed testiIJlony outlining what
each of these provisions doest sO rm not going to
go into great detail other thon 10 nole how oU of
thi:;; fits into the overall picture. The main
bUt, to take iljuf.t section by section, for
those of you who followed the agreement, Section I
here originatetl in Exhibit I to the agreement,
whioh i' part of the legislative package.



StctiOIl 2 w"' all the -- subparagraph 6
of SeetiDo 2 wo. Exhibit 7B to Ihe ~greement,



which i. not p~rt of tho legislative p"okage, bnt
it'~ one of Lhc contingencies, the distinction
there being the agreemell! doe, not take cflect
without this taking place l although the parlics
were not bound necessarily to actively support it.
The ,eaROn for that being 713 i, the one lhat
imposes this new trust concept on the portion of
the hydropower tight th.t is in exee" of the
rnininlUID. flow, and we wanted to keep this as far
away from being a transfer a.S we could. So its



1
2
3 SENATOR BlJ[)(1E: Mr. Chairman. before you



4 stm\ would you care tQ ao:;ept the mmut~ ~



S writtet17



6 CHAlRMAN NOH: I'd be glad '0 do 'h.t.
7 SENATOR /lUDGE: I '" move.
9 CHAIRMAN NOll: 1(', b"", 'coondod by
9 Sf:nator Budge, SL"Conded by Senator Ringer!_



10 Accept tht= minutl2i of the last meeting, aU in



11 favor say ay~.



12 (Affirm&rive n=~ponst::'.)



13 CIlAIRMAN NOli: Oppo,ed, no? n,e minutes
14 carry.



15
16
17
18
19
20
21



1
2
3
4
5
6
7
a
9



10
11
\2
13
14
lS
16
17



1
1B



119



120
121



I
i ~~
24



1
25
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So we'll st;m. first then with S hilt



1008, the TT1Hin hill, but don't WOIT)' i:J.b[}ut it if
q~icnsf;Qffle lip ma0ng from one l;J.iU 10 the



otha- or any othe;;r aspect of Ihj~ ltgreement. It



might fit togclh~ because it all fits tngether as



part of the pl17.l.:1c.



MR. COSTELLO: Thank yO", Mr. ChairmaD.
22 First mall, Jim standing: on a brokdl tout, so if



23 1pa~~ out, that's the reason. J Wtlnt to kt:ep



2.& this--
2S UNKNOWN SPEAJ<FN.: Mr. Choirman, why do"'n't



._-,-,-_.,,-~~--~."--,---_.._-



Meeting on



TRANSCRIPT OF PROC~EOINaS



RESOURCES AND ENvlRONMENT COMMlnU



SB 1008 - Wlltertights for hydJOpowet PUfPOSCS



API'I:::AIlAN('ES



'Cncker alld ~Delale',BDI,e, IdahD, (208) 345-3704
www.etucker.net



PRESENT;
Chll.innSll Noh
SIi'JIak)r D~ib=:I~lulciJ~r



ScnallJTBud~



Senator ClI.dson
Senator l'bI!Ipnum
~(!n~IDI' Crapo
Scnalur Hof!Jcb
Se:fJatof Pc.svey
Senator KingCft
SeJl4Iror Svcrdsten
~a\ cl"i$~n\). (j('.l\'c.maT'S oro~
Pat }(ole. Ai1.l,lT1)try" G~jietal'li: OfT"tce
T'~IIJ NcLron..ldllho Power COUlp;1.ny
Ward (fmIIilY. PUC
Mr. High, pUC
/VIc', Swis.~. PUC'
Ken J)\IJm



•



7
sa 1006 - '1'0 pl'Ovi.:Je that ttv.: ditc;:tm of the



8 Dq:>attrnent OfWa~l!:r Rcsaurcc!l' !!boJI have the power
to promulgate rules and ~ulatil.)tl~



1



2,
•••



~



2
3



10



•
s



a



•



7



6



Tmnl:lt:ribcd. by
~4 Palricia J. Tel'l)', CSR, RPR, eRR



CSJl No. 65-J
25



12
13



"



1D
11
12
>~



14



",.
l'
10
10
20
21
U.,
242,



14
:L5 1'll::ld olllalll.l;lry l~, t985, I; 30 p.m.
Iii before rbilirrnall Noh
17,.
1.



2D
21....



Resourtes and Environment Com.m.irtec
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2 (P~gas 5 to 8)



1 nf I:::x..hibit I to the contrnet,
2 UNKNOWN SPEAKER' ThOI\k Y"., Mr. Chainoan.
3 MR. COSTELLO: Secli." 3 i, the public
4 inter~t crit~a which wa.<1 the ~oDl.l halfof
.5 Exhibit I to the COlllraCt. Thj~ is part of the
6- l<lgislative package.. These are the Df,:W criteria
, the direL"t1)r must consider tn grunting new water
e right applications f~lt v.rat\:r thar may be avaHable
sa dueto lhe imposhion ofa subordination



3-0 condition.
11 And the S~lion 4 is - fm not SUre
12 Which exhibh that came OOT1 or if it Wa-" in an
13 exhihit, hut it gives the: departm~lll the
:1..4 authurity -- Exhibit 7A -~ in any event, oksy, it



15 wml as~{e exllibit, fuhibit 4. I believe:. w
~6 thf:: conUacl.. This is the One that wHl give the
17 cll;l'arunent to gu through the pending application,



18 J)eTTTlil applicat.ions~ and also thl= '-"'TId develop



19 pemlits to I1ppty rhe new puhlic imel'et'( f.,TItcria
20 to those.
21 Arid the rea..,ordJlg fOT dlat is that ()Ti



22 parer the exiliting pl.Tmlts arc iufficicnt to
23 cxhau!il the 600 cis thid hll~ been identitied n~



24 availllhle to meet the nccd~ of futun: developme;::nt,
25 and so it is necessary to be sc]tCtive in det;iding



I
I



I



I



I



I



I



I



I



I



I



I



I
I



I



I



I



I
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niles fOT a number t)f different areas of
department operations., but he docs not have
authority to promulgate mlts to do such things as



detail what's in the; public intcre!tt under the new
puhlic interest criteria. to deal with water
markct!i <md some ofthc= other asp~ts of the
pm(le~sing of a.pplications to appropriate wa.ter n:~



is envisioned by the ne\V management regime this
agreemenl will pur in place.



That i. just. hriersummlU)/ ofthe
bill, aod I think at thi, pOint I would turn it
over to my two fcHow negotiators for anytilillg
the>, would like to add.



CHAIRMAN NOH: Which rellow negotiator is
flex"!



MR, KOLE: Thank you, Mr. Chairman, members
of the committee_



CHAIRMAI' NOH: Mr. Kok from the attorney
gencraJ's staff



MR. KaLE; I would Hkctojust .dd a few
eOmmen". Iryou look at Senate llitiIOOR, the
ncg(Jtiators were faced witn tWO question::-. One:
would be to try and rewrite 42~203 or the othn
would be to tty ~nd ClellTI it up and then graft
(mto it SVtnl;:: new criteria for the protection of



1 which one of those -- ones of tho", are going to
2 go fmward and which 0"'" should not go forward
3 becau.. they don't meet the public interest test
4 And if! could move on now to the
5 second bill, which is much simpler. You can tum
6 .lraight to page two oflhe bill, AU wo've added
7 i. two new sentences to the ,uthority granted to
8 the director under Seotion 42-1805 Idaho Code.
!.I lhe first sonlenee whieh was added ia No.7, line



10 fonr of page two, whieh is the .0-eaUed
11 moratoriuM authority,
12 The historical background is that we've
13 been operating under an informal moratorium that
14 the director imposed after the Supreme Court
l.5 Jeci,ion in the Swan Pall, oase boca,",e he could
16 not dotermine at that point whether water was ;n
17 fact available to be appropriated on the Snake
18 River above Swan FaUs.
19 What the intention ofthi' new section
20 to thi. new No.7 is to confirm that power and to
21 eXJlTcssly authorize him to do that should the
22 circumstance arise in the future.



, 23 The fwal bullelthcre, No, S, is the
24 ,.thority to promulgate rules. And tho director
~~~:~ntly ~ific authori~---,o pr~~ul&ate



l.



2
3
4
5
6



, 7



I 8



11~



I
,~~



13



1



14
15



1
16
17



118



I
!~~



21
! 22



i23
, 24



125,
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being impOSed by operotion of IB.W through thls
rather than the power company agreeing to it by
COfltraCt.



Subsection 6 of lhllt SediQTI 2 is what
was called Exhibit 7A to the conlnlct, which is
the authority to lmpos~ suburdination conditions
un I1ew permits. lb.at'~ so tha.t W~ won't hopt:fully



get }[Ilo thi~ pOl>ition in the future where (hcrc'~



a que!'iHon whe.ther or nol a hydropower right has



been IjUbordinated. It docs not mandalc
$.uvowjnati()Jl conditions 011 all futun~ hydropower
tights_ It is permissive and would give the
dit«!or the <l.uthority tv impose such condirlg,ns.,



UNKNOWN SPEAKER: CJo.in",,,,?
CHAIRMAN NOli: Ye.,
UNKNOWN SPliAKER: Could you, Mt. Chain"an,



have Mr, Costello plc::ase repeat th~ t::dlibits f,lf



Suhsection 67
MR. COSTELLO: Subsecti"" 6 was E>hibil 7A



[0 the original Swan Fails OOlltr~cl_



UNKNOWN SPEAKER: And Mr. Ch.innan'7
CHAIRMAN NOR Ye.,
UNKNOWN SPEAKER: Seelion 1, th,t was



exhibit whuC?



MR. COSTELLO: Se<;tion I was the first plll1
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eff""tive end run on Article 15, Section 37
MR. NELSON: Mr, Chairman, SenatO£, I don't



know, I can't obviously prediot that it will
cany the daYt but oW' position was the argument
is worth preserving because rm morally certain a.s
I stand h~ that some person with an undeveloped
permit who would be adv~rscly a.ffectod by this way
of doing business is going to challenge it, and we
think it's. al\ argument wonh having.



CHAIRMAN N'OH: In nther word" Mr, Nolson,
this. is also considered to be an effective way to
protect the minirnwn flow from appropriation'!



MR. NELSON: Mr. Chairman, that's eOrTect.
The minhnum flow is. itself subject to chalJenge by
those people a.~ being effectively a new recognj:.r.ed
instrcant usc with that priority date. And
somebody with 1I priur pcnnitcould also say, ~tHey,



I'm prior. ] could take the water in spite of
your neW minimum flow_II



CHAIRMAN NOH: Do you wonl to continue the
same line of questioning, Bill, or do you wa(lt to
yield to--



SENATOR RINOERT; Well, along the same.
CHAJRMA.'1 NOH: All right.
SENATOR RlNGERT; I think I should direct
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th;. 10 Mr. Costello because he is leading the
d,iscussion l and that is~ if you feel that the
lru.t theory i. nece,.a!)' beeause the existillJ;l
pennits appropriate all the water that apparently
the department feel, i' Ie ft for appropriati0JJ8,
does not the .tate have any obligation to the
people who lOok those permits out years and years
ago and hay!; been waiting patiently for ma.tters to
resolve (lape inaudible) ond all lba!'!



MR. COSTlJI.W: Mr. Chainnon, Senator
Ringert. certainly 10 the exlent that they have
detrimentally relied llIld developed, thea tbey can
argue lha! it'. a taking if you extinguish Illeir
rights. But we arc talking primarily about
relTI8SSItgiug tho.sc undeveloped permits tha~ they
have Dllt made _w have not developed to this point.



SENATOR RINGERT: So I take it then that the
state feels no obligation unles.s &:'Inlebody ~:pent



money directly on the construction and diversion
(tape inaudible)'!



MR. COSTI:LLO; Mr. Chairman and Senator
Ring..-rt, we ctrtainly owe tbein (be:: obligation (u
trcalthem fairly, lUld they will be trealcd
fairly. But they'll be treared fairly under lhe
new regil'ue of the public interest criteria rather
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time as itls reallocated pur'Suant to the statute. 1
But it became somewhat ofa political 2



problem. so in order to get around it, the tru..,t 3
concept was adopted whcrehy that water is placed 4
in trust. The agreement clearly says irs 5
unsubordinatcd, so a.!ii far a.!'> the agreement goc:s; 6
it's an unsubordinated block of water. The 'late ?
then ta.kes that water, places it in the trust. 8
,ubject to reallooation, whioh had tho effect of 9
doing two things. It ma.de cleaf the slsfe\i 10
control f.)ver the al1()f.:'Rtion of the water, c\ea.rer 11
if you will, and it left lhe w.ter un,ubonl;nated. 12



So the company retains its right to 13
urge the s1atr;: or force the state in the propt:r 14



ca.!:.le 10 usc Utat argument, And that's all it i~ 115
is an argument under Article 15~ Section 3 of the I 16
C"ns!itution. The river's fully appropriated; [~7
ergo, tht. state docs. not have to allow the water ~B



to go to the first guy who comes down the pike. 119
So the tru,t concept got around that i 20



problem and I think lied it logether to a point i 21
wheIl: it's a ljtt.lc more effective:: as a. meohanism I 22
to accomplish the purpose: of the agreement. I23



Sl!NATOR IUNGERT, Well, Mr. Chairman and; 24
Tom. d" you feel that tW, prov;S;Oll will be an 25



1 would ha.ve passed givIDg him rule and regulation 1
:.I auth<>rity. He would not be .blelo adopt a role :.I
3 llIld regul.tion that WOo' in confliel with the 3
4 specific oriteria establi'hed here. lffhat bill 4
5 di d not pas" it would just have to develop tho", 5
6 criteria on a case-by-case basis. as eat:h 6
7 individual application carne before him. .,
8 SENATOR RINGERT; Mr. Chairman, ""other 8
9 question. Would the negotiatoI'S ex.plain why it 1S 9



10 necessa!)' to e'tablish a trust for the 600 cfs "r 10
11 water above the minimum streBm flow thatls 11
12 available for appropriate opeI1ltion. 12
13 MR. NELSON: Mr. Chainnan, Scn,torll.;ngert, 13
14 in the cOu",e of the negotiation, .t Ie,"" in the 14
15 finol ,tages, we gol.lager-hended on the question 15
16 ofwhethetlhe company'. watcrrigllt"ay.t 16
11 Murphy O£ at Swan hlls, just to pick an easy 1?
18 example, would be immediately 'ubordinated by 18
19 operation of the implementation agreement. or would 19
20 remain in. place unsubordillatcd until such time as 20
21 the state allocated that water to somebody else's 21
22 use. It Wll-Q the cumpany's position thc:n and still 22
23 i' that you have an additional argument under lI1e 23
24 Constitulion that th~ river is fully ~propriated 24
2S ifyou leave that hydro right in plaoe umil such 25
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me het:9.illIf: I'm a freshman srnator. Bl,lt its~
to rn~ that we need to leave a very good trRck of
legisJa1J\I~hi~ory on this set of legislation



because at least a.s: I "rudy it it needed some
clarification in tny mind. And I a.m SUfllI there
win be \l. kit IDote tesnroof\,. and evidcnt-e
present«l with regard to the hearing.



b it already s.et up by some mechanism



that the- t.~timotly which is fe(Orded. here today



and the p~are<l1e~tiInonyand so forth becomes
pan of the written 01:' prepared record that we
direct it be mairltained SO that in the future



there can be refet:'encc. made and we can ensure that
the int"7lt oflhe legislature is followed'!



CHAIRMAN NOll: Well, Souator Crapo, Wo might
defer tet Senator Budgfj. My understanding is that



we:: have no financia.l provtsions or procodures in
prec.adent to do that Alii personally bad in



mind was to ensure that these tap¢i: are -~ that



there's InOfe than one copy oflhc tape tnt! \hat



dlt:::y're placed in the records in lhe Department of
Wat~ ReSOtlf(;CS to create as good a record ItS we
r.:an,



I pTdiurne it would be possible to get
r.m appropriation or some way or other hllvc tapL"'Ii



tratlk.TIhed ifwe could. Rllt ~crta.jnly wrium



tt::stirrll;,my. th()~e sorts of things, J intend to
attempt to preserve as bO'lt we c;lIi.



But is that corrcct. Senator Budge j we
hav~ no fomlD.1 means of doing that?



SENATOR BUDGE: No, wodou't~.vct~a"
think ymlTe ~CI:;Ur11te iiI the tapes, keepi[lg a
I"Ccord of the tapes, and also accurate not~,



CHAIRMAN NOH: Senator Ringcrl.



SENATOR RJNGERT: Mr. Chaimlsn, mcmbc:=rs oftJu=
cmnmittl::e, lher~ is a pr'Oblcm cv~ with the tapc:s



beC::IUSC 1ha1 i~ ttlaely .a record of the corl'noittce



pmco:=diT1gs and does not necessarily rd}ect th.::
intent of the othf.."t :iO !:i(:\1a1.ors who \11111 vote on
the floor. 3{) it's a very nebulous: job in r~o
lO detennine what is the intent.



CHAI~MAN NOH; Soo"nr Crapo.
SENATOR CRAPO: MI'", Chairman, I'm aware of



that. I guess a." an attomey , do " lof of
~Cl.Irchin~ thl'Ou~h legislative histlll')' whc:re it's
avui~anle to figure out what laws mean. But il



definitely ifl my opinion WOl.IJd be bencfic.i!ll to
have a~ much '[":'t.9erved as possible,



FOf example., lh~ written statement hy



Attorney General Jones, Jim Jones, was helpful and
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MR- KaLE: Yoah, that', correct, 1



Mr. Chairman. That's really just an oversight 2
that should have been Cl)lTCcted, 3



CHAIRMAN NOll: Fi"e. Mr. Nelson, i, thaI 4



the way you undemtand it? 5
MR. NELSON; Mr. Chainna", nl<mbers ufth. 6



eommllt.ee, thats correct. And 1 think it's dear '1



on page lhroe the senator rdcrred to lines looks 0



lil« it', 10 20, but it', about 16 thfJ)~gb 19, thc g



rights have to be acquired punmanllo state law. 10



Uoder state law unless you change it, the: governor 11
play!! no part in that process. 12



CHAIRMAN NOH: Okay. Other qucstions? 13



Mr. Crapo. Excuse mc. Did you wan\. to comment l'
furthet on that, Mr_ Kolc? 15



MR. KaLE: Mr. Chairmau, thank you. bCWle H
me, Senator Crotpo. Just on that trust provil!iion 17
it should be noted that th~ ultimate control over 18



those trus.ts docs rest. with the leglslatu[t:. They I 1 9



created those trusts, and of course they can alt~r \20
them or take: whatevtT steps a.re :nece~:,>ary. 21



CHAIRMAN NOH: Yes, :vIr_ Crapo. [22



SENATOR CRAPO: Mr. ChaitnUll\, my q~c.ti0'1 23
relat~ primarily tQ one ofprocedtm: here in 2-1
committee. Perhaps everybody knows the anSwer bu .2 5



hands ifthcy arc: grant~d in accorc:bnce with state 1
law. So it simply was 31T1eehanism to sever, in 2
lawy..-'s term" 10 sovor the Ieg.1 and equitable :a
title lo the water immediately sO tbere·s some -'
immc:diate change in position of the pllrties, that 5
as soon a'S thi8- agreement becomes binditlg and. this 6;



sta.tute takes effect, legal title to the water 7
will go to the swte, arid the cOJ'tlpany retains the 8
bent:fiejaJ u»e of the watN as long as the trusts 9
last. But il's a pa.ssive lrust. No active role 10
is taken by the trustee. 11



CHAIRMAN NOH: Mr. Knle and Mr. Nel,on, do 12
yO'\!. w~cur with that interpretation? 13



MR. KOLE: Mr. Chairman, I do. In 100l<in8 14
al page three, ] Ihink that i, ,lightly 15



inaccurate. The governor of course: is a pas~i 'Ie 1-6
trusl~. The intent here \VaS that the director 11
would bo the individnal who would make the 18
reallocation delermination. So I think that 19
ba.....1cB.Ily the last pl.U':agraph~ 'it sh\)\~'d not read 20
the "governor will be empowert:d ll but probably the 21



"directl,)r will be cmpow~r;d" to rele~e water. 22
And I'm refeJTing to our proparcd testimony. 23



CIIAlRMAN NOH: You're referring to thc 24
t~imony rathc:=r than the release? 2S
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§ 3. Water of natural stream - Right to appropriate - State's
regulatory power - Priorities. - The right to divert and appropri3te
the unappropriated waters of any natural stream to beneficial uses, shall
never be denied, except that the state may regulate and limit the Use thereof
lor power purposes, Priority of appropriations shall give the better right as
between those using the water; but when the waters of any natural stream
are not "ufficient for the service of all those desiring the use of the same
those using the water for domestic purposes shall (subject to such Iimita~
tions as nlaY be prescribed by law) have the preference over those claiming
for any other purpose; and those using the water for agricultural purposes
shall have preference over thos~. using the same for manufacturing pur
poses. And in any org,illi~edmining district those using the water for mining
purposes or mill ing purposes connected with mining, shall have preference
over those using the same for n,anufacturing or agri.cultural purposes. But
the usage by such subsequent appl'Opriators shall be subject to such
provi"ions of law regulating the taking of private property for public and
private use, a" referred to in sedion 14 of article I of this Constitution.


CONSTITUTION OF 1'HE STATE O~' IDAHO 410


It Will:'! Qmel1dE:!d, a.S proposed by SJ.J. 1927,
p. 591, H.J.R. No. l3; H..lld ratified at the
general electiUlllU November, 1928, to read as
it nnw aPPl;!ill'B.


Cross raf. RigM to appropriate water. pri
l1I'itiE'!s, §§ 42~l03 - 42-107,


Rec. to !it:c. ref. This scction if! 1't;!{~ ~
in § 42-1734<\. I''''


Cited in: 'l\vin Falls Salmon Ri",er Land~l
Water C", v. CaldweJl, 242 F. 177 19th ,Cit,
19J 7); Hard 'I". Eoiae City IrrigatlM &
C"" 9 Idaho 589, 76 P. ,131, 65 LB.A.
(1904), FarmeTti Coop. Ditc:h CQ. v. Rive
1rrigation Di,t., 14 Maho 450, 94 P,
(1908); EJ'ose v. Board of Dire., 20 Idaho
1109 P. 504 (1911); r... v. Hanford, 21
027, 121 I' 568 (1912): M"",hall v. ,
Springs Urohard Co., 22 Idaho 144, I:l(\P,
(1912); Brn,e v. Jloard of Oir'., 24 ld~.
132 1'. 799 (1913); Murray v, Pubh'
Conun'n, 27 Idlilio 603, 150 P. 47, .
L.R.A. 756 (19101; Cohn v. Soren>on,3&
37,219 P. 1069 (1923); St,'e eHot 'l\l
Smith 92 Idoho 451, 444 P.2d 4Up
Stevc~!'lon v. Sleale, 93 Idaho~ ,
(1969); Crow v. Carlson, 107
P.2d 916 (19M).


Surrender Qf Right.
Cities have the right to own and. Operat


util.itiell anu prov~dc th05~ services to thp,i~
rf!l::l~df!Iltf.l, ~l),d th~ll' Aurrflrldl'lr of this righ.t i~


valid conslderatlon for the fran.chi::;e foo
charged tu the utilities. AlperL v. Boise Water
Corp., 11B Idoh" 136, 795 P.2d 298 (1990).


Colla.Wral Ref~rences.Di.flcusaio!l oftbia
S'ection in coristiLutiCltl81 convention, C()n~ti.


tutional ConventioLl. Procf'!\:ldings, Vol. n, pf!
1115, 1183. . .


CoIttpiIer's IlUWIii. ,As originally aJopt~d,


this iSc(:tion pro.... ided $ follows:
""§ 3. The righL to divert and appropriate


the U1HI:pprIJpnaterl wJ:l.ters I)r allY natural
stream to 11{!rraficiHI ll~~R, shull l1CV~C hl:! da
l1ilo:d. lTiol'ity of appl'opl'iatioI1 shall give the
1..1I~tt.er right M hetween thuse using the water;
but when the waterH of any natural EllreaIll
are not Ji:iuffic.ip-nt. fur thf': licrvice of aU t.hos~


deslrlr1g t.hc use of the /'il:lillB, thuse using the
watel' for dmllP-l::ltk PUrpORl:!S Rhall (subj~t to
such lirllitatioIl3 as may be pl'ef.lcdhad by law)
have the pn:lfen::nce over lho~c claiming for
any other pIITp<lsP.. And those using the wata...
for a:glicultutal purpoRes ahall have prefer
Bl~(;f! oval' thosf! using the same foc manufac
turing pu:rpoaes. Alld in ::iny ocga..n.i'l:ad mining
district, those using the water for mining
pU:ryOfla8, (ll' milling PllI'}>OSAS connected with
mining, shall have preference uver those I.1S~


ing t.he sarrie for Itlallufactl,ltmg Qr ag:ricul~


tural P\ll1l0BAS, But the usage by Buch !lubse~


quent appropriaton:l shall be ~uhjcct to such
prol,'i~ion!:l of la.w Tl:lgulatlIlg the taking of
pl'ivl::I.te property fl)T public and private use, a.a
l'~fiB.rred tu in S~tio!l 14 of Articla I of this
Con!'ltitution."


Art. XV, § 3


Righl of public utility company to collect
ralCf.! fQ,r supplyillg inh.!:l.bitilllt.!> of city is a
franchjl:;c and can h~ el'E:!rei!::icd only in Illatlller
{lTestTibed by taw. Ruwland. v. Kellogg Power
& Wator Co., 43 Idaho 643, 253 P B40 (1927).


The highwaY' district ll:!ghl1ation cont.ained
jn Title 40, Chl::l.pters 13 and 14, does !Lot
supersede the w~ll~e~tahlishoo law vasting
powf7!r to bil'i'l.nt fral1chi!'les tl) lltiHt..i.eR: in the
dtles., Aip4:!rt v. Boi:i:lc Water COlll.~ U8 Id.aho
136,795 P.2<1 298 (1990).












































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































514 IDAHO SESSION LAWS C 206 85 g 207 8


CHAPTER 204 f
38Nc 1205 5ECTI0


Rerks and


AN ACT
the period
PROM


RELATING TO THE STATE WATER PLAN RATIFYING AND APPROVING AMENDMENTS 14ecreatinn
TO POLICY 32 qF THE STATE WATER PLAN ADOPTED 8Y THE WATER RE90Dgpg
BORED qN MARCH 1 1985 AN REPEALING SECTION 421736A Ip rPproved Mf
CODE


He IC Enacted by the Legislature of the Stale of Tdaho


SECTION 1 That the amendments to Policy 32 of the Idaho 314f0
Water Plan which amendments were adopted by Resolution of he Idaho
Water Resource Board qn March 1 1985 he and the same are he jei
ratified and approved v


MESSING
SECTION 2 That Section 421736A Idaho Code be and the semelx OF AGRI


hereby repealed i LIMITS
RDXIOU3


Approved March 22 1985


Tt Enacts


CHAPTER 208 rtment o


gR No 1208 Od July


oncl Co
AN ACT 1a iin8 ExI


APPROPRIATING MONEYS TO THE SUPRRME COURT FOR FISCAL YEAR 1986 LOut La
e 3 Ben


8e It Enacted by the Legislature of the Slate of Idaho AL


SECTION 1 There is hereby appropria led to the Supreme lAccou
fgLloving amount from the li sted accounr for the period Sink d Ace


through June 30 1986 Fecw
PROM
General Account


a ON


Approved March 22 1985 p th
Ora


CHAPTER 2D6


58No 1209


AN ACT


APPRDPRI ATING MONEYS TO THE DEPARTMENT OF PARKS AND


FISCAL YBAR 1986
N


Ee It Enacted by the 6egisleture of the State of Idaht

























