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ATTORNEYS FOR THE CITY OF POCATELLO
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TO VARIOUS WATER RIGHTS HELD BY OR FOR
THE BENEFIT OF A&B IRRIGATION DISTRICT,
AMERICAN FALLS RESERVOIR DISTRICT #2,
BURLEY IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA IRRIGATION
DISTRICT, NORTH SIDE CANAL COMPANY,
AND TWIN FALLS CANAL COMPANY
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CITY OF POCATELLO'S
PETITION FOR
RECONSIDERATION

The City of Pocatello ("City" or "Pocatello") hereby submits this Petition for
Reconsideration of the Interim Director's Final Order Regarding Methodology for Detennining
Material Injury to Reasonable In-Season Demand and Reasonable Carryover ("April

i 11 Order"

or "Modified Protocol"). Pocatello asks the Director to reconsider several components of the
April i 11 Order, which "set[s] forth the Directm's methodology for determining mate1ial injury to
RISD and reasonable carryover to members of the SWC." Id. at 2,

,r I.4..

Because some of the

methodologies, assumptions and data that Director utilizes in the April
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Order are not

supported by the record or are contrary to Idaho law, the City asks the Director re-issue his April
7th Order with the changes and modifications identified below. To better assist the Director in
making his determinations, the City will submit technical comments in support of its Petition for
Reconsideration.
1.

The Director's Calculation of Baseline Demand Improperly Relies on Historical
Diversions as a Measure of SWC Demand

a. Defining injury based upon historical diversions, instead of actual need and
beneficial use, is inconsistent with Idaho law. As the Department has repeatedly
aclmowledged, under Idaho law depletion does not equal injury. American Falls
Reservoir Dist. No. 2 v. Idaho Dept. of Water Resources ("AFRD#2"), 143 Idaho
862, 868, 154 P.3d 433, 439 (2007). As the Idaho Supreme Comi f01md in
AFRD#2, senior water users can only call for the amount of water that can be
beneficially used.
1.

11.

The amount of water that is necessary to meet the water needs of the SWC
carrnot be simply equated to how much water those entities have
historically diverted, but instead must be dete1mined by examining crop
water needs, conveyance losses, and on-farm efficiencies. The record in
this matter establishes that any Department protocol for determining injury
must accurately define need as to ensure that "use of water above that
amonnt would not be applied to a beneficial use and would constitute
waste." Opinion Constituting Findings of Fact, Conclusions of Law and
Recommendation, April 29, 2008 ("Recommendations") at 44, ,r XIII 7.
"[I]n considering whether there is material injury .... [i]t is relevant to
consider how much water is necessary to irrigate crops to maturity." Id. at
54, ,r XV 1.
The Department's approach to predicting injury in the April 7th Order is
inconsistent with the approach of the Depmiment in the A&B Delivery
Call. In the Matter of the Petition for Delivery Call of A&B Irrigation
District for the Delivery of Ground Water and for the Creation of a
Ground Water Management Area, Docket No. 37-03-11-1 ("A&B
Irrigation District Delivery Call"). The A&B injmy determination did not
simply look at historical ptunping by seniors. Instead, the Department
evaluated whether A&B 's crop water requirements could be satisfied by
the available water supply. That evaluation was based on whether the
available supply was sufficient to meet crop demands, assuming that
farmers would operate at reasonable on fann efficiencies that are
consistent with IDWR administrative practices.
The Department's
conceptual approach in the A&B delivery call is a more appropriate
approach to dete1mining need, and the modified protocol in this matter is
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not consistent with administrative practice as implemented in the A&B
Delivery Call.
111.

The record reflects that IDWR's discretion is limited in determining
material injury, and that "in considering whether there is material injury ..
. . [iJt is relevant to consider how much water is necessary to ilrigate crops
to maturity." Recommendations at 54, ~ XV 1. 1 Injury must be
determined by "establish[ing] the amo1mt necessary to meet water needs ..
,.__,_" Id. at 40, ~ XIII 4. (emphasis added).

1v. The Director is required to take the p1inciples of optimum utilization and
beneficial use into account when developing an injury protocol. By using
higher than average year diversions, these principles have been
abandoned. Further, the record is replete with findings related to the
danger of overestimating predicted injury.
b. In addition, the Depaiiment's dete1mination of need should be developed by
reference to average conditions. "Predictions of need should be based on ai1
average year of need, subject to adjustment up or down depending upon the
paiticulai· water conditions for the i1rigation season." Recommendations at 49, ~
XIV 2. (emphasis added). "The development of an acceptable baseline subject to
adjustment for changing conditions retains the value of having senior rights while
providing some level of protection against mmecessary curtailment." Id.
(emphasis added).
1.

The Modified Protocol incorrectly detennines that the baseliI1e year
"should represent a year(s) of above average diversion, and to avoid years
of below average diversions. Above average diversion year(s) selected as
the BLY should also represent year(s) of above average temperatures and
ET, and below average precipitation to ensure that increased diversions
were a function of crop water need ai1d not other factors." April ih Order
at 5, if II.C.i.16. (emphasis added).

11.

The record in this matter establishes that junior users only have to prove
the ability to provide that amount of water that is actually needed by the
SWC. "Using the maxilnmn amount in detennining a level of water that
will be needed would in instances be higher than the amount necessaiy.
Although it could be adjusted down, it would require commitments to be
made for the acquisition of water that at tilnes would not be needed. TI
would not encourage reasonable conservation as required in CM Rule
42.01." Recommendations at 48, 1 XIV 1. (emphasis added).

111.

The cmTent Modified Protocol develops demand numbers based on an
average of SWC diversions from 2006 and 2008. It is, by its tenns,
inconsistent with the record in this matter and must be revised.

1 Citations in this Petition are to the Hearing Officer's Recommendations except where the Director's Final Order or
the District Comt's initial decision are at variance with the Hearing Officer's Recommendations.
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2.

The Director's Method of Calculatiou of Shortfall is Not Supported by the
Record.
a. The Director's Modified Protocol intentionally underestimates the supply of water
available to the SWC. The underestimation of supply and overestimation of
demand, as described above, results in an unreasonably inflated estimate of
predicted shortfall by the Department. The Modified Protocol not supported by
the record and is not consistent with the principles of foll economic development
and maximum utilization.

3.

The Modified Protocol's Method of Applying "Project Efficiencies" is Not
Supported by the Record in this Matter
a. The Modified Protocol determines the water requirements for the SWC members
based solely on historical diversions rather than also considering the amount of
water necessary to meet crop water needs.
b. Historical diversions are used to dete1mine the baseline demands at the start of the
year. In updating the water requirements at various points throughout the
inigation season, the Director proposes a methodology that uses project
efficiencies derived from historical diversions. Use of project efficiencies in this
marmer essentially locks in the historical diversions as the yardstick for the water
requirements of the SWC members. This is contrary to the conceptual approach
used by the experts for the smface water users and the ground water users, as well
as the approach used in the IDWR Order on A&B Irrigation District Delivery
Call, in which water requirements are detennined based on the inigators operating
at reasonable inigation efficiencies.
c. The Recmmnendations place appropriate limitations on the use of historical
diversions in determining the SWC demands by requiring consideration of the
diversion requirements of the crops and the reasonable and efficient operation of
the inigation systems that are in place. Recommendations at 51-52, ,r XIV 7.
d. The Director found in the Modified Protocol that the predominant method of
application by SWC members is sprinkler i1Tigation. April 7th Order at 11. IDWR
has previously found that accepted application efficiencies for sprinklers range
from 60%-85%, with center-pivot systems having efficiencies ranging from 7585%. See IDWR Order on A&B Irrigation District Delivery Call.
e. The Director should revise the Modified Protocol and not rely solely on historical
diversions as the means to determine the demands of the SWC members, but
should instead also factor in the amount of water that is actually necessary to meet
crop water demands considering reasonable conveyance losses and
reasonable application efficiencies.
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4.

Planned Use of the Eastern Snake Plain Aqnifer Model in Administration is not
explained in the Modified Protocol
a. It is not clear from the Modified Protocol how the Department will use the
Eastern Snake Plain Aquifer model in any as applied orders (applying any
modified protocol in coming years) or whether such use is supported by the
record in this matter or by Idaho law.

5.

Determination of Injury to Carryover is Not Consistent with Idaho Law or the
Record in this Matter
a. The Modified Protocol requires that the Department establish reasonable
carryover estimates on or before November 30'\ and within fomieen days junior
water users will be required to establish that they have the ability to provide a
vollll!1e of storage water equal to reasonable canyover shortfall, or be cllliailed.
Ap1il 7th Order at 36 ,r 14. Requiring junior water users to guarantee this amount
of water, over six months before the time of need, is lllITeasonable and is not
supported by the record in this matter and is inconsistent with maximllll1
utilization and full economic development.
b. The methodology to detennine Reasonable Carryover for each entity in the
Modified Protocol is m1clear and is not based on the record. The Director should
revise the Modified Protocol to explain how reasonable carryover is calculated
and where this methodology is supported in the record.
c. Further, the Modified Protocol relies on data from 2008 to calculate reasonable
carryover, which is not data that was available to the parties before the heming
officer in this matter.

6.

The Director's Modified Protocol Must Be Limited to Reliance on Data and
Information That are in the Record
a. The Director has used data from 2008 in the Modified Protocol. This data is not
in the agency record. See April 7'h Order at 7 n.4.
b. "The agency's findings must be affirmed unless the findings are not suppo1ied by
substantial evidence on the record as a whole, LC. § 67-5729(3), or the fmdings
are arbitrmy, capricious, or an abuse of discretion, LC. § 67-5729(2)(d). Any
findings made by the [agency] based on matters outside the record must be
reversed as unsupported by substantial, competent evidence or as arbitrary m1d
cap1icious." Laurino v. Ed. of Prof! Discipline of Idaho State Ed. of Med., 137
Idaho 596,601, 51 P.3d 410,415 (2002).
c. The parties did not have the opportmrity at hearing to examine or present expert
testimony regarding the reliability of the Director's methodology or the 2008 data.
Fllliher, the hearing in this matter did not address the matter of how the
Department will use future hydrologic and water use data in any modified
protocol. Because the record does not support the Director's Modified Protocol
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for determining injury in the April 7'11 Order, if the Modified Protocol continues to
rely on extra-record material, the parties are entitled to a new hearing to examine
this new evidence in light of the findings already in the record.
Respectfully submitted this 21 st day of April, 2010.
CITY OF POCATELLO ATTORNEY'S OFFICE

WHITE & JANKOWSKI

By

~

(J ()
~ -

Sarah A. Klahn
ATTORNEYS FOR CITY OF POCATELLO
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CERTIFICATE OF SERVICE
I hereby certify that on this 21 st day of April, 2010, I caused to be served a true and correct
copy of the foregoing City of Pocatello's Petition for Reconsideration for Final Order
regarding Methodology for Determining Material Injury to Reasonable In-Season Demand
and Reasonable Carryover dated 04-07-10 upon the following by the method indicated:

~(C
Sarah Klahn, White & Jankowski, LLP
_X_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail - Federal Express
Facsimile - 208-287-6700 = Phone - 208-287-4942
X
Email

Gary Spackman, Interim Director
State ofldaho, Dept of Water Resources
322 E Front St
Boise ID 83720-0098
Deborh.Gibson@idwr.idaho.gov
+++ Original being sent via U.S. mail
Comtesy Copy to:
Cynthia R. Eagle-Ervin, Deputy Clerk
Gooding County District Comt
624 Main St
Gooding ID 83330

_ X_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail - Federal Express
Facsimile - 208-934-4408 = Phone - 208-934-4861
Email

Comtesy Copy to:
Judge John M. Melanson
Idaho Court of Appeals
PO Box 83720
Bui:;t:ID 83720-0101

_X_ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile - 208-334-2616
Email

C. Thomas Arkoosh
Capitol Law Group
POBox32
Gooding ID 83330
tarkoosh@capitolla wgroup .net

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
_ _ Facsimile - 208-934-8873
X Email

John A. Rosholt
John K. Simpson
Travis L. Thompson
Paul L. Arrington
Barker Rosholt & Simpson
113 Main Ave West Ste 303
PO Box485
Twin Falls ID 83303-0485
jar@idahowaters.com
tlt@idahowaters.com
jks@idahowaters.com
pal@idahowaters.com

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
- - Facsimile - 208-735-2444
x Email
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Kent Fletcher
Fletcher Law Office
PO Box 248
Burley, ID 83318
wkf@pmt.org

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
Facsimile - 208-878-2548
X
Email

Ganick L. Baxter
Chris M. Bromley
Deputy Attorneys General - IDWR
PO Box 83720
Boise ID 83720-0098
gaITick.baxter@idwr.idaho.gov
chl'is.bromley@idwr.idaho.gov

_ _ U.S. Mail, Postage Prepaid
_ _ Hand Delivery
_ _ Overnight Mail
- - Facsimile - 208-287-6700
x Email

Randall C. Budge
Candice M. McHugh
Racine Olson Nye Budge & Bailey
201 E Center St
PO Box 1391
Pocatello ID 83204-1391
rcb@racinelaw.net
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_ _ Hand Delivery
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x Email
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_ _ Hand Delivery
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Email
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US Dept Interior, Office of Solicitor
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PO Box4169
Boise ID 83706
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_ _ Hand Delivery
_ _ Overnight Mail
Facsimile - 208-334-1918
X
Email
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_ _ Hand Delivery
_ _ Overnight Mail
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Attorney General's Office
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_ _ U.S. Mail, Postage Prepaid
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Facsimile - 208-334-2830
X Email
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