
CHAPTER II
IDAHO GROUNDWATER LAW

The discussion below focuses upon , two issues; 1) How are

rights to use-groundwater,acquired? 2) What legal constraints

limit the exercise of groundwater rights?

Lay readers of the following : analysis should be cautioned

not to attempt to solve individual problems on the basisof

the principles discussed herein. Since slight changes in fact

situations may require a material variance in the legal result,

the advice of an attorney should be sought regarding particular

fact situations.

Acquisition of Groundwater flights 

Idaho has had a comprehensive Groundwater Act since 1951.

That Act as currently amended is the major source of modern

groundwater law in the state.' 	 The Act declares that rights

to groundwater "may be acquired only by appropriation," 2 and

this applies to "all water under the ground whatever may be the

geological structure in which it is standing or moving.

Thus, the Act makes no distinction between categories of ground-

water. All groundwater is subject to the appropriation doc-

trine, according to which a water right is acquired by diverting

water and applying it to beneficial use.
4

The Idaho Department of Water Resources 5 Supervises the

acquisition of groundwater rights by administering a permit

system under which a person intending to appropriate water -

*Footnotes for this chapter are presented at the end of the chapter.
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applies for a permit prior to commencing work on his diversion

and distribution facilities . 6 Idaho's permit system, which

applies both to groundwater and surface water appropriations,

predates the Groundwater Act and traces all the way back t

19037 Not surprisingly, the'permit system has changed in

detail over the years, The current statute authorizes the

Department to deny a permit application, or grant it for a'

lesser quantity of water than requested; under the f011owing

conditions::

"where [the] propoSecluse : is such that it will reduce
the quantity of water under existing water rights; or
that the Water supply itself if insufficient for the
purpose for which it is sought to be appropriated,. or
-where it appears to the satisfaction of the department
that such application is not , made in good faith, is
made for delay or speculative purposes, or that the ap-
plicant-haS not sufficient financialresources with-8

- which to complete the work involved therein	 0".

If the holder of a permit shows the Department that he has

diverted water and applied it to beneficial use in accordance

with his permit, he is entitled to a license from the Depart-

ment which is prima facie evidence of a water right.

In addition to the general permit statutes applicable to

both surface streams and ground water, there are special pro-

visions in the Groundwater Act governing water permits. The

Act introduces the concept of the critical groundwater areas.

A critical groundwater area is:

"any ground water basin, or designated part thereof,
not having sufficient ground water to provide 'a rea-
sonably safe supply for irrigation of cultivated lands,
or:Other-Uses in the basin at the then current rates
of withdrawal, or ' rates of withdrawal Projected by

, consideratiOn of valid and outstanding applications
and permits-, as may be :determined and designated
from time to time, by the'state reclamation'engineet
[Director of the-Department of Water Resources]."10
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If an application is, filed for a permit to appropriate water

within a groundwater area which has been designated as crit-

ical and if the Director of the Department of Water Resources

has reason to . believe that there is insufficient „water,avail-

able subject to appropriation at the location . of the proposed

well, he may, forthwith deny the appliCation,li

Trior_to 1963, the permit procedure w4s not mandatory for

groundwater_ An appropriation of groundwater could be estab-

lished simply by diverting water:from , the ground and applying

it to beneficial use, without first obtaining a permit. 12 An

appropriation established in this manner is as valid as one

established pursuant to a permit, although the permit procedure

traditionally has offered two advantages. : First, a right acquired

without a permit dates from the time water was first applied

to beneficial use, while one acquired pursuant to a permit re-

lates back to and dates from the time of application for the

permi-L'13 Second, a permit holder who proceeds to Obtain a'

license from the Department has prima facie evidence of priority

*date and quantity of water appropriated 14.	 Recently, the legis-

lature has added 4 third advantage, at least for groundwater

areas incorporated into water districts. A statute was enacted

providing that a ,nonpermit right which has never been recognized

in an adjudication shall be treated, for the purpose of distrib-

uting water during time of scarcity, as inferior to any adjudi-

15
cated permit or licensed right within the water district._

In 1963 the Groundwater Act was amended to make : the permit

procedure mandatory. for groundwater appropriations 
l6 and five

years later the mandatory system was sustained against consitutional
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challenge by the Idaho Supreme Court.17 Since 1963, one divert-

ing water and applying it to beneficial use without a permit

acquires no right under the mandatory permit system. 18 Several

classes of wells are exempted from the requirement of a permit,

however, These
	

1) wells for domestic purposes, 19 2) wells

for drainage purposes, 2° and 3) wells of owners of irrigation

works which wells are 'for the sole purpose of recovering ground-

water resulting from irrigation under such irrigation works for

further use on or drainage of lands to which the established

water rights of the parties constructing the wells are appurtenant

,21

Legal Constraints on Exercise of Groundwater Rights 

Introduction 

Section 237a(g) of the Idaho Groundwater Act empowers the

Director of the Department of Water Resources to supervise and

control the exercise of groundwater rights. It goes on to pro-

vide:

"CIln the exercise of his power he may by summary order,
Prohibit or limit the withdrawal of water from any well
during any period that he determines that water to fill
any water right in said well is not there available ...
Water in a well shall not be deemed available to fill
water right therein if withdrawal therefrom of the amount
called for by such right would affect, contrary to the
declared policy of this act, the present or future use
of any prior surface or ground water right or result in the
withdrawing Of the ground water supply at a rate beyond
the reasonably anticipated average rate of future natural
recharge."

This statute is the most basic source of authority in the Act

for controlling the adverse effects which the operation of a

well can have. It lists two grounds for shutting down an ex-

isting well, partly or completely, within the framework of the
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appropriation doctrine. Thefirst is when a junior well affects

a senior right contrary 'to the . declared policy of the Act. The

second is when withdrawals from an aquifer exceed the reason-

ably anticipated average-natural recharge4,

The initial part of the above quotation from section 237a(g)

states that the Director of the . Department of ',Water Resources

"may" shut down a well if there is not .water available to fill

any water right in the well, i.e., when either of the,two grounds

mentioned exists. A later provision of section 237a(g) • , not

qUoted above, says that the Director. "shall, upon determining

that there is not sufficient water in a well to fill a particular

ground water right therein by order, limit, or , prohibit further

withdrawals of water under such right as herinabove provideth.."

.(Emphasis added.) TheIdaho court recently held, in Baker v. Ore- 

• Idaho Food, Inc. 22 that well,closure is mandatory when the sec-

ond of the two grounds stated in the statute is present, i.e.,

when withdrawals from anaquifer exceed the reasonably anticipated

average natural recharge: There seems to be no basis for taking

a different approach under the statute regarding the first of

the two grounds. Thus, the work' "may" near the beginning of the

last quotation from sectioii42-237a(g) should be read as "shall."2
3

The Average Natural Recharge Clause 

As noted above, one clause of section 237a(g) empowers the

Director of the Department of Water Resources to close a well

when its operation would "result in the withdrawing the ground-

water supply at a rate beyond the reasonably anticipated average

rate of future natural recharge." In the Ore-Ida Foods case,
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the Idaho. court held that'thisdlauSe.forbids the mining of an

aquifer. The court defined "mining" as "perennially withdrawing

groundwater at rates beyond the recharge rate."
24 The Courts

definition of "mining" was taken from a widely cited article on

groundwater mining
25 and is in accord with standard usage of the

term to refer to permanent depletion of stored groundwater by

withdrawals in excess of long term mean annual water supply to

26the basin.

The component parts of the average natural recharge clause

f .section 42-237a(g) bear close scrutiny. The clause prohibits

"the withdrawing the groundwater supply at a rate beyond the

reasOnably:anticipated average rate of future natural recharge."

The statute does not define the word "withdrawing". If total

discharge from an aquifer, including both 1) natural discharge

by evaporation, transpiration. , and seepage into streams, lakes

oradjacent . groundwater. 	systems, and 2) artificial discharge through

wells, exceeds . total recharge, then water in storage is depleted

• and groundwater levels will drop'. Since perennial overdraft of

this nature would seem to Violate the anti-mining holding of the

Ore-Ida Foods case, the word 'withdrawing" in the statute should

be construed to include both natural and artificial discharge.

This is so even though in ordinary language we might not speak

of natural discharge from an aquifer as constituting the withdrawal

of'water. If the word "withdrawing" in the statute were inter-

preted as referring only to artificial discharge through wells

and such withdrawals were allowed in a volume equal to total re-

charge, it is almost inevitable that total discharge from the

aquifer i.e., the sum of artificial . discharge and natural discharge,
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would exceed total recharge and there would be a perennial over-

draft. In other words, there would be mining. It Is puzzling,

therefore, that the decision in the Ore-Ida Foods case affirmed

a trial court order which seems to allow artificial withdrawals

alone to equal total recharge. This does no.t square with the

court's statement in the same case that "(v)e now hold that Idaho's

Groundwater Act forbids 'mining of an aquifer.'

Does it necessarily follow that every permanent depletion

of stored groundwater should run afoul of the no mining policy

of the Ore-Ida Foods case? When the extraction of groundwater

by wells is commenced, total discharge may for a time exceed

total recharge. Then later the resulting decline in water level

may either increase recharge or, more likely, decrease natural

discharge to the point that total discharge and total recharge

come into balance and produce a new stable, but lower, water

level. (This process will be described more fully by the quo-

tation in the next paragraph.) It is possible, then, for a period

of storage depletion to be followed by an equilibrium condition

between total discharge and total recharge even though artificial

discharge does not decrease 27 If an overdraft situation is

anticipated to be only temporary for this reason arguably it would

not constitute mining in the sense denounced in the Ore-Ida Foods 

case, i.e., perennial overdraft, even though the temporary con-

dition is expected to continue for several years or longer. In

the Ore-Ida Foods case there was no evidence that the overdraft

would correct itself through an increase in recharge or a de-

crease in natural discharge; closure of some wells was the only
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way to stop annual overdrafts. Thus, the court didlnot neces-

sarily have in mind during its discussion the kind of disequil-

ibrium just hypothesized,

:Even if such a temporary overdraft, with permanent but care-

fully limited depletion Of storage, it is not necessarily_pro-
: hibited by the Ore-Ida Foods case, there is need to consider

whether it is prohibited by the underlying statutory language

i.e. the average natural recharge clause of section 237a(g):

The clause itself does not further define the proscription a-

gainst withdrawals in excess of recharge, bUt an earlier part

of the same statute declares a policy "to conserve .	 . ground-.

waterresources," Arguably, it would be permissible to allow

the limited permanent depletion of storage now being discussed

.when the stated policy of conserving , groundwater resources is

juxtaposed With these facts;.

"When . pumping from wells is started, it Must
be Accompanied by a drop 'in water level	 . .The

:drop increases the opportunity for recharge, from
influent streams. It reduces the areaof'seep
lands and uneconomic losses through consumptive
use and evaporation,. It provides opportunity for
penetration of rain falling on the valley floors,
which Under normal conditions did not happen be-

, -cause ;t11-e groundwater levels were too high.-= It
also increases the opportunity for UnderflOW into
the reservoir by increasing the:gradient.

Extractions by pumping from wells at this
state of groundwater development functions As a
conservation measure by converting uneconomical
losses to beneficial uses,,28

Further indication that the legislature contemplated the pos-

sibility of reaching a new equilibrium after aperiod Of storage

depletion can be found by reference-In - the average recharge clause

to "the reasonably anticipated average 'rate of future natural
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recharge". Past,recharge rates are not necessarily determina-

tive under this' language. Arguably, at least it would be per-

missible to look to expected future recharge at a new, lower

water level where the net average natural recharge would be

greater than at the present level.

If the foregoing analysis is accepted, then neither the

average natural recharge clause of 3ection 42-237a(g) nor the

Idaho court's interpretation of it in the Ore-Ida Foods case,

would preclude all permanent depletion of water stored in an

aquifer. Permanent depletion of storage could occur in the

special kind of situation described above.

The next topic is the significance of the word "average"'

in the average natural recharge clause. Precipitation is a

major.factor in determining recharge. All other things being

•	 equal, recharge into a basin Which is not already filled to

capacity , is likely to be greater in a wet year than in a dry

year. The average natural recharge clause seems to contemplate

computing the rate of recharge over a sufficiently long period

that series of wet and dry years tend to average out. This would

allow temporary depletion of storage during a dry year or series

of dry Tears. The advantage of such a policy has been. described

as follows:

"(Such) lowering of the water table .	 . creates
a capacity for storing and carrying over the water
that originates in wet periods for use during dry,
periods.

In that respect a groundwater reservoir is not
unlike a surface reservoir. A reservoir that is
maintained full or nearly full at all times'is'nOt
being used to greatest advantage. Falling water
'tables during dry periods should not necessarily
be viewed with alarm, because water placed in storage
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during wet periods is being drawn upon and storage
capacity is being created for the wet periods
that follow0"29

The author Of the above excerpt goes on to add that falling

or even static water tables during wet periods are a "serious

problem." It is this problem towhich the average natural recharge

clause of section 42-237a(g) :Seems to be directed, rather than the

cyclical fluctuation from dry to wet yearS.

There is another aspect of the average natural recharge clause

which requires close examination. The clause prohibits with-

drawals in: excess of average natural recharge. In some states

the sustained yield capacity of certain groundwater basins has

been increased through artificial . recharge,	 by techniques

such as injection wells, Water spreading; and recharge pits."

The option Of artificial recharge seems to be foreclosed by the

language of the Idahaistatute.'

The exact scope',Ofthe statutory limitation to natural re-

charge is not clear, however, most groundwater diversions, when

used on the surface, are not fully consumed. Some of the uncon-

sumed water may return to the aquifer. As much as half of the

Water pumped for irrigation May return to the aquifer0
31
 Assume

•that recharge to an aquifer from precipitation and stream inflow

averages 100,000 a. 	 (acre feet) per year and that irrigation

withdrawals average 100,000 a.f. per year, with fifty percent

return flow to the aquifer. Is the "natural" recharge 100,000

a.f. per year or 150,000 a.f. per year? To state the same ques-

tion differently, is the 50,000 a.f. of return flow "natural"

recharge? The Idaho court did not have to face this question

in the Ore-Ida Foods case because the water source there was
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a confined aquifer which did not receive return flow recharge

from the area of water use. While the no-mining policy of sec-

tion 42-237a(g) would not be violated by treating return flow

to an aquifer as natural recharge when computing the amount of

water that may be withdrawn from it under the statute, this does

not necessarily prove that return flow should be treated as nat-

ural recharge. The statute prohibits not _only mining, but also

the avoidance, of mining through artificial recharge.

The .answer to the question of how to treat return flow under

the statute must, of course, lie in legislative intent. The

extent to which a natural/artificial recharge dichotomy has a set-

tled meaning in the field of hydrology is likely to be highly

significant, however, A leading groundwater hydrology text de-

fines artificial recharge as,"augmenting the natural infiltra-

tion of precipitation or surface water into underground form-

ations by some method of construction, spreading of water, or

by artificially changing natural conditions". 32 Another defines

it as "the practice of increasing, by artificial means, the amount

of water than enters a groundwater aquifer". 33 Insofar as the

word "artificial" appears in the definitions, they are circular'

and not particularly helpful. Since the irrigation ' water was

artificially withdrawn from the aquifer in the first place, it

might be argued that return flow from the irrigation must be

treated as: artificial recharge. On the other hand, the return

flow is an unintended by-product of irrigation due to the natural

force of gravity. One. text classified the practice of increas-

ing infiltration into the ground in irrigated areas by irrigat-

ing with excess water during dormant, winter or non-irrigation
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seasons as artificial recharge. 34 Could the difference between

natural and artificial recharge implicit in the Idaho statute

turn upon a distinction between return flow which is unintended

and that which is deliberate and motivates the entire process?

Although such a distinction may fall short of being a self evi-

dent truth and may generate classification difficulties in prac-

tice, support for •the distinction may be found in a recent ground-

water study prepared for the National Water Commission.
35 The

'study lists four sources Of groundwater recharge, namely, 1) pre-

cipitation,-2) stream flow, , 3) return flow to groundwater, and

4) artificial recharge. The study 'distinguishes the "intentional

and purposeful use of . aqUifers'to store water" from "recharge

-which is essentially Unintentional and which is incidental to

some other process". It states that "artificial groundwater

storage normally is, and always should be used to describe only"

the former situation.

There is some basis, -then, in the language of hydrology for

a distinction between intended and unintended return flow even

though such a distinction has its arbitrary aspects. Perhaps

the true source of arbitrariness is the legislative decision to

exclude artificial recharge in computing permissible withdrawals

from an aquifer.) The advantage of making such a' distinction

is that it would enable greater. Utilization of groundwater under

the Idaho statutory framework than would the classification' of

all return flow as artificial recharge. Furthermore, it .would

be in harmony Witha legislatively announced policy, in the first

section of the Idaho Groundwater. Act, to promote the "full economic

development of underground water resources." 36
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The Adverse EffeCt Clause 

The possible adverse consequences' to others from the opera-

tion of a well previously may be divided into five classes:

1) interference With other wells, 2) interference with surface

Water rights, 3) compaction and land subSidence, 4) water quality

impairment, and 5) depletion of storage to the detriment of fu-

ture generations. The average natural recharge clause of sec-

tion 42-237a(g) prohibits the occurrence of any of these con-

sequences to the 'extent that they are produced by groundwater

mining-'-and mining may produce any or all of them. The first

four types of consequences can occur, however, even without min-

ing in the usual sense of the term, i,e, without permanent -deple-

tionof storage -due to perennial overdrafts. The question for

, discussion here is the extent to which the adverse effect clause

of section 42-237a(g) regulates such consequences.

It will be well to begin by repeating the precise language

of the adverse effect clause:

"Water in a well shall not be deemed available to fill
a water right therein if withdrawal therefrom:of the
amount called for by such _right would affect contrary
to the declared policy of this act, the present or fu-
ture use of any prior surface or groundwater right .

Since the clause forbids only those adverse effects which are

"contrary to the declared policy of this act," identification

of the declared policy of the Groundwater Act is essential. Sec-

tion 42-237a(g) refers in an offhand fashion to "the policy of

this state to conserve its groundwater resources". Section 42-

i.	 226 includes.,the following statement of policy::
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"It is hereby declared that the traqitional pol-
icy of the state of Idaho, requiring the water re-
sources of this state to be devoted to beneficial use
in reasonable amounts through appropriation is affirmed
with respect to the groundwater resources of this
state as said term is hereinafter defined*: and while
the doctrine of 'first in time is first in right' is recognized,

a reasonable exercise of this right shall not block AU econ-
omic development of groundwater resources, but early appropriators
of underground water shall be protected in the maintenance of
reasonable groundwater pumping levels as may be established by
the . . . [Director of the Department of Water Resources] as
herein provided". (The asterisk and italics are part
Of the statute. )

In addition to the formal declaration of policy at the begin-

ning Of the Section, the italicized language implicitly declares

a policy of promoting "full economic development Of groundwater

resources" The touchstone for interpreting this language is

legislative intent, but the task is made difficult by the absence

of any record of legislative history of the Groundwater Act. The

AColorado legislature has enacted a similarly worded statutei7

but there is nothing illuminating in the Colorado legislative

history or judicial decisions.

One possible approach in seeking insight , into the meaning

of the "full economic development" language of section 42,,,226

of the Idaho Groundwater Act is to examine *hat was being said

about the earlier law which the Act replaced , 14.P134rently it was

generally believed that Idaho pre-Ground Act cases protected a

senior well owner's historic means of diversion, 	 e., pumping

level or artesian pressure, without regard to its reasonableness.

Thus , the following criticism of Idaho groundwater law appeared

in the Journal of the American Water Works Association in 1938:

"One feature of the doctrine of appropriation
in certain cases deserves notice. Thus, in two Id-
aho cases (Bower v. Moorman, 27 Idaho 162,147 Pac.
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496, 1915; Noh v. Stoner, et al., 26 Pac, 2d 1112,
1933) where prior appropriatiors claimed harmful

• effects from wells of later nearby appropriators,
the court awarded damages. There is no indication

• in the decisions that the defendants set up as
their justification, that by the laws of nature it
would generally be impossible for any subsequent
user of groundwater to pump from the same water
bearing formation without affecting to some degree
the water level and yield of every well previously
installed in the area. Carried to an ultimate con-
clusion, these decisions might mean that in many
areas the first appropriator could require damages
from all later appropriators, until the last one
would have to pay tribute to all. If the doctrine
of appropriation is to accomplish the desired end
of making full use of the groundwater resources of
the state, it must be recognized that some lowering
of the water table or of the artesian pressure is a
reasonable result of a reasonable method of diver-
sion (pumping) of the water and should not consti-
tute a basis for damages."38

Immediate ly prior to adoption of the Groundwater Act, there was

some uncertainty in the legal profession about the extent to

which a senior well appropriator's means of diversion should

be protected under the priority principle of the appropriation

-doctrine 39- 	 When the Groundwater Act . was adopted in 1951, sec-

tion 427226 merely affirmed that the appropriation doctrine gov-

erned groundwater development., Two years later the legislature

added the following phrase toA_t.

"and while the doctrine of 'first in time is first in right' is
recognized, a reasonable exercise of this right shall not block
full economic development of underground water resources, but
early appropriators of underground water shall be protected in
the maintenance of reasonable groundwater pumping levels as may
be established by the . . . [Director of the Department of Water
Resources] as herein provided."

This amendment is consistent with and likely was motivated by

the sentiment expressed in the above quoted excerpt from the Jour-

of the American Water WorksASsociationo:

The full economic development concept of section 42-226

has not been.the subject of ,judicial comment except for dictum
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statement:

in Baker v. Ore-Ida Foods, Inc. That case contains the following

"Idaho's Groundwater Act seeks to promote ' full econ-
omic development of our groundwater resources
(The Groundwater Act is consistent with the constitu-
tionally enunciated policy of promoting optimum de-
velopment of water resources in the public interest.)
Idaho Const. Art. 15,S7. Full economic development
of Idaho's groundwater resources can and will benefit
all of our citizens. Trelease, F.J., Policies for
Water Law: Property Rights, Economic Forces and
Public Regulation, 5 Nat, Resources Journal 1 (1965)7
Hutchins, W.A., Groundwater Legislation, 30 Rocky
Mountain L. Rev. 416 (1958)."4

The court's citation of the Trelease and Hutchins articles calls

for examination of them to see what they say about the concept

of full economic development' of 'groundwater resources. Although

neither of the articles discusses the exact phrasing of the Idaho

statute ., the Trelease article refers to the "maximization prin-

ciple" in economics, under which the goal is to obtain the-larg-

est possible net social returns from the use Of_a resource, _Trelease

concludes that the maximization principle does not require com-

pulsive development of water: "What is to be maximized is wel-

41
fare frOm : water'use, not water use itself".	 He reports that

economists have not yet devised any Magic test for determining

when maximization has been achieved:

"Some have attempted to take .a given resource, a:river
with known potentialities of use, and discover that use
or combination of uses producing the greatest economic
product from a given expenditure of goods and services.
In 'a more complicated fashion others have tried to de-
termine by linear programming the point at which the
optimum ratio between expenditures and benefits is
reached, out of all possible combinations of 'inputs
and outputs'. Some economists try to eliminate the
dollar as a measuring device, since market values fluc-
tuate, and since the value to society of the product of
a water resource project may not be accurately reflected
by money. By ,using the technique of ' ,indifference curves',
they measure the relative welfare position of each com-
bination of uses , against other combinations and reach a
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comparison based on the common denominator of the dollar0"42

The phrase 'full economic development" in section 42-226 could

mean any of these things. A recent groundwater study prepared

for the National Water Commission says that the goal Of economic

efficiency in resource allocation is achieved by

'" ,that combination of resources which produces the max-
imum net benefits (i.e, total benefits , less costs) to
the owners, users and beneficiaries of the resource over
time Applied to groundwater and related resources this
.theanS, that the total resource 7 water, Storage capacity,

, transmission and treatment capability Of the underground
structures - should he used to achieve maximum net bene-
fits."43

This 'would seem to be a justifiable interpretation of the .phrase

"full economic development".

The policy of full economic , development which is stated in

section 42-226 is not to be pursued at all costs. It is quali-

fied by the following language of the same section:

!'but early appropriators of Underground water shall be protected
in the maintenance of reasonable groundwater puMPing levels as
may be established by the	 . [Director of the Department of
Water Resources] as herein provided."

Thus it is necessary to explore the concept of reasonable pump-

ing leVels

The only other reference to the concept in the Groundwater

Act appears in section 42237a(g), sandwiched between a delega-

tion of power to the Director to close any well for which he,de-

termines water "is not available" and the statement that water

shall not be deemed available it operation of the well would "af-

fect, contrary to the declared policy of this act, the present or

future use of any prior surface Or groundwater right or result in

the withdrawing the groundwater supply at a rate beyond the rea-

sonably anticipated average rate of future natural recharge."

fo,

ranking or desirability of alternatives rather than a
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The specific language is this:

"To assist the	 [Director.of the Department of
Water Resources] in the administration and enforce-
ment of this act, and in taking determinations upon-
which said orders_shall be based, he may establish
a groundwater pumping level or levels in an area or
areas having a common ground water supply as deter-,
mined by him as hereinafter provided'

Since section 42-237 a(g) eMpOwerS,thelJirector't0'iSsUe

Closure orders either to prevent injury to -a senior appropri-

ator contrary to the declared policyOf the actor to prevent

-mining, it might seem at first blush that; Under the 'statutory

language quoted Immediately above, the Director might seta

..reasonable pumping level in a Particular area and then, if ex-

isting pumping levels are above that, allow mining down to the

reasonable level before issuingclosure orders. Baker v. Ore-

Ida Foods Inc., expressly rejects this interpretation, however.

Thus, it is only in closing a well for creating an adverse ef-

fect contrary to the policy of the Act that the

sonable pumping levels comes into play.

In dicta the Idaho court made these additional observations

in the Ore-Idaho Food case About reasonable pumping levels:

1. "Priority rights in ground water are and will be
protected insofar as they comply with reasonable pump-
ing levels. •Put otherwise, Although a senior may have
a prior right to ground water, if hismeans of appro-
priation demands an unreasonable'pumping level his'his-
tone means of appropriation will not be protected "44

2. "Because of the need for highly technical expertise to
to accurately' measure complex ground water data the leg-
islature has delegated to the I.polvA. [now. the Depart-
ment of Water Resources] the function of ascertaining
reasonable pimping levels .	 . Implicit in this delega-
tion is the recognition that reasonable pumping levels
can be modified to conform to changing circumstances."45

concept Of rea-

In addition, the Court quoted the following statement by a com-

mentator about the reasonable pumping level concept in the
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Groundwater Act:

"If 'reasonable pumping levels' were interpreted by
the court as requiring each appropriator to alter his
means of diversion a little each year, or a little
with each subsequent appropriator until full develop-
ment was achieved, the statute would accomplish its
purpose. (Emphasis supplied) Comment, Who Pays When 	 "46the Well Runs Dry, 37 U. Colo, L. Rev. 402, 413 (1965).

The references to reasonable pumping levels in the Act and the

discussion in the Ore-Ida Foods case still leave a lot of ques-

tions Unanswered and difficulties unresolved. Among them are

the following

First, does the statutory reference to protecting_"reason-

able pumping levels" imply that a means of diversion consisting

wholly Of artesian pressureAi,e., no pumping) is not entitled

,protection9

Second, in determining the actual pumping level of an ex-

isting welj, , where are the beginning and ending points of the

measurement? Should the beginning point be affected by whether

a well is located on a hill or in a valley? How far downward

should the measurement be continuedH	 to the water table, all

the way down to the bottom of the cone of depression; or to some

intermediate point 2 It might be argued that the measurement should

include the drawdown caused by operation of a pump since section

42-.226 refers to reasonable "pumping levels", not reasonable stat-

ic water levels. Such an interpretation would generate complexity,

however, since the drawdown of a well is in part a function of its

efficiency, and taking drawdown into account would require a deci-

sion about permissible well efficiency. Also, localized differences

in transmissivity Within an aquifer can produce significant varia-

tions: in draWdown, To what extent should that be taken into account?
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Third, in furtherance of the policy of full economic d

velopment of groundwater stated in section 42-226, it would

seem that economic, as well as physical factors should be taken

into account in developing reasonable pumping level regulations.

In doing so, to what extent should or can it be recognized that

the land overlying a groundwater basin may encompass areas of

varying climates, soil types, and crop yields? The only stat-

utory guidance on this question is a clause in section 42-237a(g),

which empowers the Director of the Department of Water Resources

to:

"establish aground water pumping level or levels in
an area'or'Areas having a common ground water supply
as determined by him as hereinafter provided."

If the work "area" refers to overlying land and the words "com-

mon ground water supply" refer to an aquifer, then the phrase

"areas having 'acommon ground water supply" would seem to imply

that the land overlying an aquifer can be divided into various

areas according to such factors as topography, climate, and

soil type. Furthermore, the word "levels" seems to suggest that

different pumping levels may be established for different areas.

The foregoing analysis depends upon defining the word "areas"

in the above quoted clause of section 42-237a(g) as referring

to land overlying an aquifer. This is not implausible in view

of the following additional language in the same section:

"[The Director] shall also have the power to deter-
mine 'what Areas of the state have a common ground
water supply and whenever it is determined that any
area has a ground water' supply which affects the flow
of water, in any stream or Streams in an organized
water district, to incorporate such area' in said wa-
ter district; and, whenever it is determined that the
ground Water in, an area having A commonground-water
supply does not affect the flow of water in Any stream
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in an organized water district,  to incorporate such
area in a separate water district . 	 ."

The words "area" and "areas" here seem to refer to surface land

area.

- If the land overlying an aquifer may be subdivided into

various areas according to economic factors such as topography,

climate, and soil type, may other economic factors be considered

also -- for example, the fact that a particular farmer may have

just invested a lot of capital into a pumping plant, and if a

reasonable pumping level is set lower than the physical capacity

of his plant, he will suffer a significant economic loss? If

the justification for considering economic factors is the policy

of full economic development or a general concern with efficient

resource allocation, the answer to this question should depend

upOn whether or not protection of the farmer's investment will

.help to promote full economic development or efficient resource

allocation. At first blush, protecting an existing investment

in a pumping plant may seem to run counter to a policy of full

economic development. After all, section 42-226 provides that

"while the-doctrine of 'first in time is first in right' is rec-

ognized, a reasonable exercise of this right shall not block full

economic development of underground water resources." A contrary

argument can be made, however. Without investment in pumping

plants by farmers and other water users, there will never be

full economic , development of Idaho's groundwater resources. If

a farmer does not have a reasonable expectation that his invest-

ment in a pumping plant will yield a fair return, he will not

make the investment. He can hardly have such an expectation if



32

his existing investment in a pumping plant is totally irrele-

vant to the setting of reasonable pumping levels.

One of the historic policies underlying the appropriation

doctrine has been the promotion of investment needed for water

47
resource development by giving security of use 	 Since section

, 42-226 does affirm the appropriation doctrine for groundwater

albeit modified by a policy against protecting historic Means

of diversion without regard to reasonableness in the event that

prior Idaho case law had interpreted the appropriation doctrine

as affording such protection -- concern about protecting existing

'investment - in pumping plants and related capital outlays should

not be totally irrelevant to setting reasonable pumping levels.

Probably, it should be a relevant but not controlling factor.

Fourth, consideration of economic factors inevitably raises

1 social issues as well. For example, there is evidence that due

to economies of scale a large farm may be able economically to

pump from a significantly greater depth than a small farm48.
	 H

If pumping levels are set by reference to what is reasonable

' for large farms, small ones may be driven out of existence.

Does the legislative delegation Of power to regulate pumping

levels really include a power to regulate farm size? If so,

does the policy of full economic development compel a preference

for larger.f arms if they are more efficient production units?

Even among farms of the same size, the kind of crop produced

will affect the reasonableness of a particular pumping level.

Should the production of potatoes be favored over the production

of some other crop? A reasonable pumping level for a small domes-

tic user might be less than for an irrigator. What should be
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done about the small domestic user?

Fifth, it is likely that the reasonable pumping level stat-

ute was aimed at well interference disputes0 49 As noted earlier,

the operation of a well may have other adverse effects even in

the absence of a general conditiOn of groundwater mining-. There

may be Interference with surface water rights compaction and

land subsidence, or water quality impairment. To what extent

may, or must, these potential adverse effects be taken into con-

sideration in-:the setting of reasonable pumping levels? Section

42-237a(g) empowers the Director of the Department of Water Re-

sources to prohibit 'groundwater withdrawals which "would affect,

contrary to the declared policy of this act, the present or fu-

ture use of any prior surface or ground water right." Section

42-231 directs him "to do all things reasonably necessarTor

appropriate to protect the people of the state from depletion

of ground water resources contrary to Vie:,mlbil.pp,b4cy-éxpresseti

in this act." The full economic development policy of section

42-226 would seem to authorize an accounting for all costs --

including not only costs in terms of interference with senior sUr-

face water rights expressly mentioned in section 42-237a(g) but

also compaction and land subsidence costs -- in seeking to achieve

an optimum allocation of the groundwater resource through the

tool of reasonable pumping levels050

As the foregoing discussion indicates, the Groundwater At

does .not give Very clear or specific guidance for the resolution

of a number of questions or difficulties that must be faced in

the development of reasonable pumping level regulations. The
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l'questions posed above are hardly more than the tip of the ice-

berg, and the analysis of the questions is more in the nature

of arguments-that-can-be-made rather than hard and fast con-

clusions. Perhaps of major significance is the language in

section 42-231 which empowers the Director "to do all things 

reasonably necessary or appropriate to protect the people of

the State from depletion of ground water resources :contrary to

the public policy expressed in this act." _(Emphasis added). 51

It might be argued that this constitutes an implied delegation

of authority to resolve these questions and difficulties which

are not very well covered explicitly in the Groundwater Act in

any way that would make sense in view of hydrologic, economic,

and social considerations, 111 other words, the argument would

be that the Director can consider factors and make distinctions,

Which are reasonably necessary to accomplish the public policy•

expressed-in the Act0. Some support for this implied powers ap-

proach may be found in the Ore-Ida Foods case, where the court

did not hesitate to find an implicit delegation of authority to

the Director to modify reasonable pumping levels from time to

52time to conform to changed circumstances,	 The court did not

explain its rationale for this conclusion but the justification

would seem to be that it is reasonably necessary for the Director

I to have the power of modificatiOn.

Perhaps the most serious difficulty with the implied powers

approach lies in the rule that an attempted legislative delega-

tion of rule making power to a:State agency is invalid unless the

delegation is limited by legislatively prescribed standards to

guide the agency, directing and channeling its diseretion., 53 In
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upholding a delegation of rule making power.to the State Tax

Commission, the Supreme Court of Idaho phrased the limitation

this way:

"It is an accepted rule.of judicial decision that
the legislative function has been complied with,
where the terms of the statute are sufficiently
definite and certain to declare the legislative
'purpose and the subject matter meant to be cov-
ered'by the act; and that the legislature May
constitutionally leave to administrative agencies
the selection of the means and the time •and place
of the execution of the legislative purpose, and
to that end may prescribe suitable rules and reg-
UlationS."54

The central difficulty in applying the legislative standards

requirement is to determine how tight the standards must be. 55

For example, it was noted earlier that the power to set pumping

levels may entail a power to determine (and require a decision

upon) minimum farm size. 56 Is this delegation of power adequate-

ly circumscribed by the statutory reference to the policy of full

economic development of the state's groundwater resources? It

probably would be unwise to try to predict how the Idaho'court,

would answer, this question in view of the following two obser-

vations by Frank Cooper in his authoritative treatise on state

administrative law:

1. "[Chile the doctrine [of legislatively prescribed
standards] has proved a useful tool and has pro-
vided a means of imposing workable controls on ad-
ministrative discretion, nevertheless it cannot
be relied upon as a basis for predicting judicial
decision."5/

"The courts soon came to recognize that the test
Must necessarily vary with the nature of the pow-
er conferred. It is quite all right to,insist,
with exactly measurable precision, that a liquor
control commission may not license a dramshop
within 500 feet of a church or school; but when
the question is how many customers a contract
motor carrier may serve, a greater measure of



36

discretion must be accorded the agency,. ,:to per-
' mit it to fulfill the purpose for which,it,was
created.

"It has been recognized that loose and imprecise
standards -:referable to such elusive concepts as
'adequacy of a service; or 'appropriateness' of
a bargaining Unit, : or other criteria, not suscep

,tibleOf proof or . disproof by 'objective tests -
are valid whenever it is impracticable to lay. down
more precise • contrOlS. This concession has meant;
that the legislature may delegate such measure.
of discretionary pOwer . as the cOurt'Considers
wise and:'proper in the circumstances of a partic-
ular case Thus, determinations Of the valid-
ity of the delegation are .governed not .by.juris7
prudettial-analysis • of the sufficiency or_pre7
cision of the standard selected by the legisla-
ture,:bUt rather by atLhoc assessment of van-
able and imponderable ,d0siderato."58

After disclaiming the existence of any !'logical basis" for

.determining how far the nature of 4 Situation permits Or prohibits

the legislative fashioning of specific standard, Cooper seeks

to identify practical considerations which have seemed to mo-

"59tivatejudicial decisions on delegation questions. 	 He con-

cludes that courts have been unwilling to sustain vague standards

Where the arbitrary exercise of an agency's discretionary powers

Could have calamitous effects on substantial rights of property'.

This consideration seems to cut against the validity of the Ground-

water Act delegation of power to develop pumping level regulations,

at least insofar as there is a risk that some small farmers may

be driven out of business by the regulations. On the other hand,

he notes that broad delegations tend to-be,sustained when judicial

review is readily available' to correct abuses (as it is Under

section 42-237S of the Groundwater Act), when there is an obvious

need for: agency expertise, and when there is a genuine and substan-

tial need for administrative regulation All these factors .seem



37

to cutjn favor of the validity of the _delegation in the Ground-

water Act. It is impossible, however, to say with certainty

how a court would weigh the.!. competing. considerations.

The statutes of a number of other western states which apply

the appropriation doctrine to groundwater either refer to pro-

tecting senior appropriators in the:maintenance-of reasonable

pumping levels or contain equivalent language. 60 There is little

on the face of these statutes which would aid in construing the

Idaho Groundwater Act, however.

Some Problems of Administration 

Selection of Wells for Closure 

In Baker v. Ore-Ida Foods, Inc. 61
 a groundwater basin was

being depleted in violation of the prohibition against mining in

section,42-237a(g).	 To correct the situation, the court simply

applied the appropriation doctrine principle that priority in time

gives priority in right and ordered wells closed in inverse order

of priority until the overdraft was stopped. Would the same

solution fit if junior wells had been interfering with the pumping

level of a senior well owner but there was no general mining of

the aquifer? Section 42-237a(g) provides:

"[E]arly appropriators of underground water shall be
,protected in the maintenance of reasonable ground
water pumping levels as may be established by the .
,,[Director of the Department of Water Resources] as
herein provided."

The Director has not yet issued pumping level regulations, but

let us suppose that such regulations have been issued and a senior

well owner's rights under those regulations are being violated.

Which wells will be shut down--all those in the aquifer with
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priority dates junior' o'his or only some of them; and if only

some are to be closed, which ones?

At the outset, it should be )observed that application of

priority in time givesthe appropriation doctrine Principle that

)priority in right to groundwater allocation presents difficulties

not encountered in the application of

l' water allocation. Groundwater moves
_

il water, typically at rates ranging from five

62
)feet per year.	 If a

with the flow of a senior's well

63
efore the,Seniors flow is restored,

water is not readily observable and most

flow in confined channels, there may be
dieting the effect of shutting down a'junior.

Iexample, Assume there are 30 pumpers in a basin and number 26's

1pumping level protection is 'violated. Number 27 is close to

'number 26, and Closing his well would restore number 26's pumping

;level in -a relatively short time Number 28 is farther away from

number 26. Closure of 4i0 well would, by itself, restore number

) . 26's pumping level, but would take several years for).0lis .to happen.

Number 29 is still farther away and closing his well might help

Hnumber 26, but there is considerable uncertainty about that.
'

Number 30 issituated So that it is inconceivable closing his well

would have any noticeable effect upon number 26's well or the

' wells of numbers 27; 28, and 29. Which well or wells should be

shut down,

Generally, a junior appropriator who wishes to divert water

has the burden of proving, by clear and convincing evidence, that

that principle to surface

Much. Slower than surface

feet per day to five

junior appropriator who is -interfering

is shut down, it may be years

Also because ground-

groundwater does not

greater difficulty in pre

To take a specific
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his diversion will not injure any senior appropriator. Most

of the Idaho cases applying this principle have been surface water

cases, 64 but the court has applied it in the groundwater context

as well,
65 although perhaps not consistently. Even if number

30 has the burden of proof of not interference, he should be

allowed to continue to operate his well. A possible solution

as to number 27, 28 and 29 would be to shut down 27 and 28 but

to allow 29 to continue to operate. Closure of number 27 would

restore number 26's reasonable pumping level as promptly as possible.

Closure of number 28 would, after several years, enable number

27 to resume operation of his well. For that reason, number 27

should be able to insist upon closure of number 28 at the same time

his well is closed. 66 Under the rule that puts the burden of proof

upon the junior to show that his diversion of water will not harm

any senior, it would appear at first blush that number 29 should

also be closed. If that were done, however, it would not neces-

sarily enable number 28 to resume pumping after some length of time.

The reason is that absent strong evidence number 26's pumping

level would be protected, allowing number 28 to resume operation

may later interfere with number 26's pumping level and then number

26 could insist on closure of number 27 to get the situation cor-

rected promptly. Thus, number 27 ought to be able to insist that

number 28 remain closed 'absent clear and convincing evidence that

number 26 would not be harmed by number 28's operation. If num-

ber 28 must remain closed and that, in itself, will protect num-

ber 26, there would seem to be no point in also closing number

29. Arguably, number 29 .could be allowed to continue to operate,

even under the rule that puts the burden of proof of no injury
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-
may

[ Well have gone broke and lost the investment facilities

On him, upon the ground that if number 28 must remain closed it

then becomes clear that number 29's operation won't injure numbers

26, or 27 (it is assumed), or 28;

Turning Away from the above hypothetical, let us assume a

Situation in which Closure of : a-juniOr would restore a senior's

protected pumping level .but, due to the slow movement of ground-

water, this will not occur for about 40 Years. Should the time lag

Make the priority principle of the appropriation .doctrine. inop-

erative? In favor of an affirmative answer is the:JACt

by the time the senior's reasonable Pumping level is restored, he

which is protected by the reasonable pumping level concept. This

would not necessarily happen, however, especially if the junior is

held liable in damages to the senior for increased pumping costs

until the reasonable level is restOred., Although not squarely

in point, a recent Colorado decision is worth noting in connection

with the_time lag problem. In Hall v. Kuiper, 67 the Colorado

Court affirmed the denial of applications to drill two wells

into a groundwater source that was hydrologically_ Connected with

the Cache LaPoudre River some 13 miles Away. Operation of the

proposed wells mould not have materially affected other wells or

surface rights in the area, but the permits were denied-because

operation of the wells would have reduced the amount Of ground-

water flowing into the Cache LaPoUdre RiVer. Since the grOUnd-

water was moving toward the Cache LaPoudre at a rate , of only 3/10

of a mile per year, It is evident that there would have been a con-

siderable time lag between commencement of operation Of the wells

and any impairment of appropriations from the Cache LaPoudre.
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but see Hart v. Stewart, 519 P.2d 1171 (Idaho 1974).

66. See Jones v. Vanausdeln, 28 Idaho 743, 156 P. 615 (1961);
Bower v. Moorman, 27 Idaho 162, 147P, 496 (1951), see
also Hart v. Stewart, 519 P.2d 1171 (Idaho 1974).,

67. See Martiny v. Wells, 91 Idaho 215, 419 P.2d 470 (1966).
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