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Big Tost Water Users Agssociation
4

Fox 66
Moore, Idaho 873255
xyfy % iiw ‘ h
Cecil D. Andrus, Governor By
vtate Capital Building ‘ .
Roire, Idaho 83720 11N 3 01991
RE: PRig Tost River PRasin @@Mmﬁwm

Dear Governor Andrus,

We, the undersiened, are requesting vour supnort and encourage-
ment to IDWR and the office of the Attorney General in seeking
to resolve conflicts in the following areas:

1. On duly 1%, 19¢0 an order to Cease and Tesist the diversion
of unauthorized ground water was issued by IDWR to Richard
Tuthill, DRBA Hillcreek Proverties and P.U. Ranch. Respite
the issuance of the order, they have continued to pump water.,
IPWR has told us on more than one occesion that the case
for enforcement of the order is in the hands of the Attorney
General. We etrongly request the Attorney CGenersl to act
on this matter.

2. On April 19, 1990, Hillcreek Properties made apvnlication to
transfer surface decree nos. %4-00170 & %4-00556 to land
vouthwest of Pig Tost River Irrisation District boundary.
There were numerous protests and thic protect hearing has
not yet been held. We urpe that this hearing be scheduled
or the application denied.

%5. In the case of Mitchell Sorencon; On Oct. 19, 1989 g Ceacse
and BYesist order was issued on ground water #%4-7410 and on
lecember 19, 1980 a Cease and Desist order was issued on
pround water #34-2428 and surface nos. 24-0496/0602 /45
They continued to pumn desnite the order. We urge enforce-
ment action on these.

The water in iteme 1, 2, & 3 above are the subject of suits
filed against the Big TLost River Irrigation Dietrict demanding

~delivery to unauthorized places of use Southwest of district
“boundaries.

4. There are some 15 to 20 other Cesce and Vesist orders that

have been served, an action that we arplaud and request
that they also be enforced.

5. There are some 60 avplications to divert and use 600cfs of

surface and ground water, many of which have been developed
without approval. We urge that Cease & Desist orders be
issued and enforced in all appropriate cases pursuant to the
moratorium signed on August 7, 1990.

We thank you for your past interest and concern and hone neceseary

decisions can be made and our community can begin to hesl.

Respectfully yours,

N e
&f¢544ﬂ44¢4axzﬁj;%§;@zyéf

" Llawrence Rabcock, Chairman 5
Dated this 19th day, Jan. 1991

| Enclosures: ?}pht_signature pages containing approximately

supporting signatures.

(@)
@)

IPWR- R. Keith Higginson & Attorney General- Larry Fchohawk
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BLE ADVISORY COMMITTEE:

Department of Water Resources
I WOULD LIKE TO EXPRESS SOME THOUGHTS TO YOU CONCERNING THE
CONJUNCTIVE WATER USE PLAN THAT MR. HIGGINSON HAS PROPOSED
FOR OUR WATER DISTRICT. AS HE HAS SAID, THE PLAN IS A PLACE
TO START AND PROBABLY FAR FROM THE FINAL DRAFT. I ENCOURAGE
YOU TO WORK WITH HIM AND I WILL LIST SOME OF MY REASONS.

1. THERE HAVE BEEN SERICUS WATER PROBLEMS IN THIS BASIN FOR
MANY YEARS....SERIQUS AS IN THREATENING OF LIFE AND PROPERTY
THE DISTRUCTION 0OF COMMUNITY HARMONY, CONTENDING ONE WITH
ANOTHER INSTEAD OF TRYING TO BUILD A BETTER COMMUNITY FOR OUR
FAMILIES. CONTENTION HAS ADVERSE EFFECT ON EVERYTHZNG WE DO.
IT EFFECTS OUR BUSINESSES, OUR SCHOOLS, QUR CHURCHES, OUR
FAMILIES AND INDEED EVERY WALK OF LIFE. I AM SURE YOU WILL
AGREE THAT IF ANYTHING CAN BE DONE TO ALLEVIATE THESE PROBLEMS
IT IS WORTHY OF THE EFFORTS OF EACH OF US.

2. THERE IS MUCH CONCERN ABOUT A WELL TAX, USE FEE, OR OTHER
METHOD OF COLLECTING MONEY TO FINANCE THE DRILLING OF WELLS
WHICH WOULD REPLACE WATER SUPPOSEDLY LOST FROM SURFACE RIGHTS
BECAUSE OF THE USE OF GROUND WATER. THE DEP'T. GEOLOGIST

SAYS THERE I5 A THEORETICAL NEGATIVE IMPACT OF GROUND WATER
USAGE ON SURFACE WATER FLOWS. THIS THEORY SHOULD BE JUSTIFIED
AND QUANTIIFED BY AN UNBIASED STUDY OF WATER DELIVERY RECORDS)
GROUND WATER LEVELS, THE EFFECT OF SO MUCH OF THE IRRIGATION
CHANGING FROM FLOOD TO SPRINKLERS, THE EFFECT OF THE DROUGHT,ETC.
IF THE STUDY DOES SHOW A NEGATIVE IMPACT ON SURFACE RIGHTS, THERE
SHOULD BE A TAX ON WELLS TO PROVIDE WATER TO RESTORE THESE
RIGHTS. IF THE STUDY DOES NOT SHOW A NEGATIVE IMPACT, THERE

I5 STILL NEED FOR A GROUND AND SURFACE WATER USE PLAN.

HOPEFULLY, UNDER THIS TYPE OF PLAN,PEQPLE WITH POOR WATER

RIGHTS WOULD HAVE THE OPPORTUNITY TO DRILL WELLS IN A DESTGNATED
LOW IMPACT AREA. THE PURPOSE WOULD BE TO PROVIDE A MORE
DEPENDABLE WATER SUPPLY TO THEIR FARMS.




3. THERE ARE LOAN FUNDS AVAILABLE FROM THE STATE FOR WATER
PROJECTS SUCH AS THIS. POSSIBLY THERE WOULD ALSO BE FUNDS
AVAILABLE TO HELP CCMPENSATE INDIVIDUALS WHO HAVE HAD TO
DEEPEN DOMESTIC WELLS.

4. ACCORDING TO WATER STUDIES, THERE IS5 MORE THAN ADEQUATE
WATER MOVING THROUGH OUR DRAINAGE TO PROVIDE PLENTY TC IRRIGATE
THE LANDS NOW FARMED. THERE ARE ?LACES WHERE WELLS CAN BE
DRILLED AND PUMPED QUITE ECONOMICALLY. IT IS POSSIBLE THAT
SOME DEFEP WELLS ALONG JAMES CREEK AND SPRING CREEK COULD BE
PUMPED INTO THESE CREEKS ON A YEAR ROUND BASIS DURING DROUGHT
YEARS. THIS COULD ACCOMPLISH TWO PURPOSES (1) KEEP LIVE
RIVERS ¥FOR THE FISH AND WILD LIFE‘{Z) REBUILDING SUB WATER

IN THE ARCO AREA. THIS MIGHT REQUIRE HYDROLOGY STUDY OR IT
MIGHT BE STUDIED BY TRYING IT WITH EXISTING WELLS IN THE OFF
IRRIGATION SEASON.

5. THE ALTERNATIVE TO WORKING OUT SOME KIND OF AN AGREEMENT
IS APPARENTLY TO SPEND MUCH MONEY AND EFFORT ON LAWYERS AND
HYDROLTGISTS AND COURTS TO MAKE A DECISION THAT WILL NOT CURE

OUR WATER PROBLEMS.

PLEASE CONSIDER MY THOUGHTS. THEY ALSO ARE ONLY SOMETHING
TO WORK WITH. T WISH YOU THE BEST IN YOUR WORK. I WOULD
BE GLAD TO HELP YOU IN ANY WAY I CAN.

. ys -

7 / e ///

®
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FEE 14, 1960
RE: Ideas and Sonsiderations by Stephen B. King

Storage is determined at the beginning of the season, based on the
water leve}r%ﬁﬁthe reservoir. Surface decrees are determined daily at
dam; These™§Te credited as used, or accrued (itis calied "Rotating

with the district") Tf the dam runs over, the accruing credits are

wiped out and full storage starts anew. i.e. Full dam allocation.
QUESTION--SHALL THIS POLICY CONTINUE 7
OR Since one purpose of the dam is to store water to give late

decree holders a more egual share; and since there is the rule that
a decree not being used goes to the next right; perhaps the renewed
full storage should be effzcted when the water level reaches the'old
spillway"floor.

Since the full storage was set up originally on a formula; this
suggestion would move a portion of the "accruing decrees™ to the later
rights on the formula basis. Still allowing :Rotation” to the level of
the original full dam.

OR Another way would be to allow rotating to the extent of 10 or
X times the decree. Otherwise the way 1t 1s working now gives un-
limited acoruing untill the dam is full.

The first way loocks best t¢o me; thus fulfilling the "on to the next
decree" rule; at least to some extent. $Still preserving the valuable
tool we now have in the "Rotation"practice.

AS TO THE WELLS:

At first they were like an insurance to take the place of short
surface supply. The first wells were used for flood irrigation. Nearly
all were used within a short distance of the well. Thus they were
putting water back on the land close bv; some recharging was accomplished
there also. This was true whether primary or supplementary water.

The advent of sprinklers made the wells needed a bit less for a given
plot of land. When put directly to a sprinkler system, only about 1/3
of the water previously used is drawn from the underground. This lesaves
2/3 down there: which is probably more than got back to the aguifier
with flooding.
THIS SCENERIC caused many to say to themselves, "Now I have extra

water, therefore, I will szok to Sevelope more land.”" Many times this
land was located a long ways away.
This seemed to work untill drought reared it'y head---——-- this extra

land now needs more wells, transfers, or whataver to stay in production.
From about 1961 to about 1975 there was still a minimum of trans-
ferring and changing of place-of-use.Then problems began to multiply:
1. Apnlications were maderbugkﬁ%t granted for VARIDUS resscons.
2. actual usage was made {without permitsyin a few cases.
3. Wells drilled and pumped without approval.
4 Water used clsewhnere without approval.
5. Wells sold (supposedly not needed where initially app#rtenant)
L. Then these psrsons either bought water or drilled another
well to take place of one sold.
6. More wells drilled and pumped and water taken long distances
to new lands.
NOW FOR EXAMPLE Well #1 was drilled and used =7 =suitplament

=S

Dapartment of Waler Hesource
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to surface water on 160 acres. The licence was for 160 inches.

Since the well was used as a supplement 1t wasn't pumped continuocusly
for the entire irrigation season. The well would producs more than
160 inches but because of intermitant use--the daily average was -3
less than the 160 inch license. Sprinklers are put on this farm.

NEXT the well is sold, because it is rarely needed. The well is
uged by the nevw buyer several miles downstream {now that well cannot
put anvthing into the aguifi#g until miles further on.)

Others see this going on so they aguire land, or may have some not
being used, they even buy new land with no water vet appé#rtengnt
thereto. They then apply for permit to drill and pump. Some are
granted, some are not, the same with transfera@sd weii 7

" For those planning to use land where water is not apnurtenant, RK
this looks guite risky. Should this land have water supnlied to it
without following legal rules? I say that's very risky! If the wateij
is used without the legal rules; what rightfully should be done? e

Now for well #1. "If it were Tegally transferred to another place,
okay. but the guestion now must be addressed, since it was 160 inches
for 160 acres initially, is it now applicable to 160 acres or 400
acres?! This would mean COHIIHUOUS pumping now, where it didn't
before. This looks like aﬂgreétly expanded use of the original
license #

1f not legally +transferred, shouldn't it stop being used
until proper license is granted?

Another thing that has happened is: The well on a »plot of land is put
on a sprinkler system and supplies all that is needed. The surface
Decree now is free to to next Decree. The owner doesn't feel that's
wvhat he wants so he asks to have the Decres sent some other pLace Is
this always okay, under what conditions is it ockayer # T az¢y

For our present situation may I suggest some considrations.

(gﬁtj Feolimi 3 Farsely

1. Where wells were originally drilled and properly licensed, let
them continue to be used there. iﬁwﬁWM@ P Abe it ITTY.
2. If proper permite and licenses were issued to a remote spobt to
transfer those wells, let them continue as long as:
a. it's not an expanded use
L. the district gets reasonable shrink and reimbursement
for use of canals as determined by the district.
c. If in a district ditch or canal, the district dictates

conditions to be complied with, “is there room etc?

3. If not properly pzrmitted, these wells should not bz used until

properly permitted.

4. Decrees used other than on land where appurtenznt should be sgo
used in accordance with IDWR stipulations if any. And if lands

where 1t was originally decreed are now using a well, this ahould
be considered in determining expanded use or not.

5. Where ever possible, water from wells should be used on the land
reasonably closg to the well. When pumped for credit, sdeesadedess=t
the water stlif be used where it was designed to go? Also,

credit should ‘only be given when zomeone downstream is utilizing
water from the reservoir, this is a district decision.
The District should have the "gay" in juggling within the system.

The District should determine shrink, credit, and other related items,

like transporting, is there room etc.
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As for domestic wells, a reasonable denth has got to mean greater than
a 20 foot sand-point. The underground water level has risen only
7 feet this winter at the co-op in Moore, from 59 feet up to 572 feei.

This indicates that all the wells being shut off could have affectad
this water level no moere than 7 feet. Since the water level in Cct.
was the lowest this would show that the wells DQ affect the water level,
but not over 7 feet, probkably less, it's heen ilong encugh since
irrigation season to be as high as it would have been if the wells had
never pumped last summer.

If T had figured a sand-point well was good enough and now the 7 foot
drop along with the drop of natural water flew dries me up, 1t's my

problem, I should deepen my well myself. Many wells tb t have gone
dry are only 50 feet deep. I say they would probably® qone dry eve
without the irrigation wells. 4

I don't believe shutting off all the wellsg will make =2ny surface
water run where it isn't running now; nor make a significant ground
water raise. It surely won't make any surface Decrees come on, or by

now. Feb 0f1990 7, water would be rising in the AF¢s area. For this
reagson I also don't believe the wells that have perferations within
20 feet of the surface affect the ground water level except a small
fraction of what the wells small fraction is, therefore have very
little effect. s

I hoses iy that all regulations existing now regarding
permits and licenses for water should be followed and not circumventad.
That expanded use must be allowed only upon following said regs.
1. That domestic wells need to be deep cncough to get water that's

not the first water down, 100 feet is noif unreasonable.

2 ﬁﬁiﬂew wellsg be allowed only within a mlleﬂsor upen, the land where

is to be used. iy disTeomiv coutd Viary but vl dewg SiTamcs oucoaf ps Sellows o
An exeption allowed =5 1§?no onhe protests @ﬂ@@fﬁﬁl@ﬁ%warrﬁmgﬁﬁemt
If protested, that & proper hearing be held and the IDWR be the
deciding entity.
3. Any new wells have no perferations above 50 fazelb down.
4. Exiqting wells with priority before 1975 be allowed to continue with
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OFFICE OF THE GOVERNOR

STATE CAPITOL,
BOISEB3720
CECIL D. ANDRUS

GOVERNOR January 25, 1990

Depariment of Water Ressuices

C.P. Hamilton
Route 1, Box 476
Arco, ID 83213

Dear Mr. Hamilton:

Thank you for your recent letter regarding the water
shortage issues in the Big Lost River Valley.

For your information, I have enclosed a report from
the Idaho Department of Water Resources regarding some of
your allegations about that department's role in water
district issues. I hope you find this information useful.

The lack of moisture in the Big Lost River Basin over
the past three years 1s the main cause of the water short-
age problems. Irregularities in water management by some
users have made the situation worse. The Department of
Water Resources will continue to work with the local
committee to address the water problems.

With best regards,

Sincerely,

Cecil D. Andrus
Governor
CDA:abl
Enclosure
cc: Department of Water Resources
a/c/f 89122615 iwr
L0123.07
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FRED J. HAHN WEST ONE BANK BUILDING ARTHURA W HOLDEN {t877-1967)
KENT W, ZO?:;:AM PO. 80X 50130 ROBE&;;E HOLDEN {7911-1871)
ROBERT E. TERRY L CRAPO (1939-1982)
WILLIAM D. FALER IDAHO FALLS. IDAHO 83405 WILLIAM S =OLDEN {1907-1988)
STEPHEN E. MARTIN
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RANDALL B. REED
MARIE T, FEELEY

ROBERT M. FOLLETT March l, 1990

Mr. Norman C. Young

IDAHQO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Big Lost River Combined Hearing
Dear Norm:

We feel compelled to respond to Gary Slette's letter of
February 28, 1990. While Gary was kind enough to call me late
in the afternoon of the 27th and advise he would be sending
such a letter, now that we have had an opportunity to read what
he has written, we feel a need to make certain our position is
not misrepresented or misunderstood.

It is true that in an effort to be candid, we have advised
both you and Gary that we have been considering the possible
effects of the relatively new statutes, Idaho Code §42-1416(2),
passed in 1985, and Idaho Code §42-1416A, passed in 1989, upon
our clients' diversions and uses of water. We first attempted
to discuss the possible ramifications of these code sections on
the pending matter with IDWR personnel last fall. You have all
been quite consistent in not disclosing whether IDWR has formed
a position with respect thereto or what such position might
be. We advised Gary in January that we were considering it and
would be doing some research and analysis of the issues to be
able to advise our clients. We have, in fact, been engaged in
that research and analysis effort and have discovered that
there may be a host of complex issues if it becomes necessary
to litigate. However, we have not yet advised our clients of
what we believe their legal options to be and no decision has
been made to withdraw the pending applications at this time.

No intent has yet been formed as to whether to withdraw any or




Mr. Norman C. Young
March 1, 1990
Page 2

all of the pending applications, much less the proper time to
do so. If such a decision is made, we will certainly encourage
our clients to do so as promptly as is consistent with their
besgt interests.

As we understand it, this combined hearing is presently
postured to consider some five applications for permit and four
applications for transfer. We have been advised that there are
a total of five wells and two surface rights involved. We have
heard from the Department that there are more than 350 wells in
the Big Lost River Basin and of course that basin has now
experienced four consecutive years of serious drouth. The
total impact of these particular five wells upon surface flows
in the Big Lost River or the general water table in the basin
cannot be more than an insignificant fraction of all combined
impacts. No expert hydrogeologist has yvet suggested that there
is any injury to any surface or groundwater right in the basin
from the continued operation of the five wells or the use of
the two surface water rights. We are surprised at the urgency
expressed in Gary's letter and do not believe it is warranted.
To shut off five wells in panic during this drouth will clearly
not result in a benefit to anyone. Our clients would have
essentially everything to lose and Gary's clients would have
virtually nothing to gain.

The relatively small amount of development dependent upon
the five wells and the two surface rights subject to this
combined proceeding has been in place for many years, as long
as twelve years for much of it, The circumstances under which
it came into existence, and the reliance upon those
circumstances by the farmers who have invested a substantial
amount of their lives and resources and are greatly dependent
upon it ought to give pause. Careful consideration and caution
must prevail.

We and our clients have applauded and attempted to assist
in the efforts of Mr. Higginson, the Director of the Department
of Water Resources, in forming a local committee to try to find
ways to manage what is potentially an adegquate water resource
in a manner which will permit the full economic development of
the water resources in the basin. Providing for all landowners
to adequately satisfy their legitimate water needs may not be
the objective of Gary's clients, but we will continue to
encourage the efforts by the Director to bring about this
result.




Mr. Norman C. Young
March 1, 1990
Page 3

It was gracious of Gary to juggle his schedule to permit
him to attend a hearing on March 12th. However, we will be
unable to agree to that time. We had originally asked our
experts to prepare for a time near the end of March. When Gary
advised us sometime ago that he had a conflict at that time and
that his expert had a conflict the first week of April, we
advised our experts that there would be additional time to
prepare. We are still unavailable the second week of April,
and we have now received a setting in another matter before
IDWR on April 17th and 18th. Realistically, the hearing cannot
be scheduled before the week of April 23rd through 27th.

We cannot, of course, presume to instruct the Department on
whether to seek immediate injunctive relief, but in light of
the pending Cease and Desist Orders and the status of the
present proceedings before the Department, it certainly seems
to us that such action would be premature and precipitous.

Yours very truly,

Keﬂg?;i Foster

#7166.00/srr

cc: Governor Cecil Andrus
Gary D. Slette
Keith Higginson
Phil Rassier
Mitchell Sorenson
M. Todd Perkes
Juel Aikele
Daon Aikele
Mike Aikele
Herman Aikele
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Moore, Id%%ﬁ
March 10g§&§g®

Mr. Kelth Higginson
Department of Water Reasources

S@@

feeg

Dear Mr. Higeinson,

F oam the woman who has atiended all your Big Lost Riverrwater meetings
and have been given the opporitunity by you to express my opinion and T
thank vou, because | have a very personal interest in this vital conceen.
(Please excuse my typing errors, I'm a bit rusty )

T have been told that vou are an aciive member of the L.D.S. churehs
having been a bishop and a asake president. I am alsoc an sctive member
and have taught the Gospel Doctrine class for four years. I have tried
to look at this situation from the point of view of not only what I

have been teaching, but also by practicing what I preash., This whole
episode reminds me of the council and war in heaven and the majority

of the players are L.DS.-- both the protestors and the defenders, What
makes it even worse is thht the leaders of both groups are from our
ward and the problem has divided our ward to an almost irreparable
point. Our last general authority met with and talked with both groups.
He had to leave the conference session when he finished speaking and

his last words to the entire congreation were {am T remember ) "I promise
you people that if you will cooperate and quit yoar antagonism, coveiness,
hate and jealousy and work out your probliems that you will be blessed
with the moisture you need and if youw don't you will not be so blessed."
Hpoatle Rallard told we Mormons that in 19%6 and we united and quit
fighting except for the Group Of Nine led by Rowley Babeock=-lawrence
Rabeocks uncle and he was a High Councilman as were three others of that
group. We are having our was "war in Toast River Valley."' I'm sure you
know what I mean.

You may wonder why I have been so intereated. 1 was a teenager back
in the "30%'s" when we first had similiar problems. Our family milkdd
from 15--20 cows by hand to keep bread and butter on the table and

T helped by milking 5--12 of those cows twice a day winter and sSulmer.
When the group of nine were stirring up agitation to blow up the Mackay
Dam and all its works along the UC canal, Rowley Babcock came to our
barn in the evenings when heknew father would be there and tried 1o
get him involved in their undercover plet, I sat there milking and
heard every word he said. My father refused to participate, ke had
neen our ward bishop for about nine years. Another of that group and
a high councilman was Doyle Jensen's father, Ané we personally had
problems with Doyle as a result even though he is our friend. It was
he as president of B.L.R.I.B. who locked our headgate year after
year, when the Department of Water Resources had given us permission
to divert our surface water to the disputed flat, where we farmed‘
2500 of land. We also had three of the disputed wells.'The lasgt t%me
Bovie did this we had no water fo any kind for the entire month of

"
dums. Lo
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izii ;ni as a resul%‘we lost a big percentage of our drop that year.
Kent Foater was our lawyer and he finally vpersuaded ue to file a lawsuilt
against the Board and Doyle. We had always tried to sebtle the mattérm
peacefplly, We followed Kente advice and immediately after thé éeeééﬁl
Judge Bebee decision #as delivered to Doyle by the ;hefiff to kavé our
waﬁe? delivered within the next 24 hours or he and the.mﬁmbersisf the
board would he irn jail, he drove one half mile and uﬂlocked’{he iead;
gate, then foumd my husband and informed hém that his water wéa tufﬂeﬁ
orn. We received the same hand delivered notice. | | -

gfgﬁet %e?miagion first from the water resource people in the Idaho
Falls office to drill our three irrigation wells (three of the dis-
putei welig) and the transfer of our surface water to our land on

the {I%ts We then went to the irrigation district boardmeeting and
agked for a permit to build a ditch to carry that water and itgwas
granted. We went to Board Meetings following and naad heard that agree-
ment read in their minutes. However, later they said they did not
recall such permission. This was brought out iﬁ the Timber‘Dome Canal
v?rsus B.L.R.T.R, lawsuit in 1987. And when we went to look at them ’
mirutes there was nothing in their minutes. We know they had purpogely
heen removed as did Kent Foster because we had used his advice since
the inception of our Project. This was all hrought out and became a
part of Judge Herdon's decision on the settlement of the courtit case.

Rodney's father, Roy C. Pearson, played the dominant role in the
yurchase §f the Mackey Dam and works. He was president of the Big
Lost River Irrigation District, before-—then-—later. So, both my
misband and 1 had personal involvement in the entire undertaking.
When the purchase and settlement took place, Roy C. Pearson represent-
ed the BLRI Digtrict, Mr Ambrose was their lawyer atterny, Albert FE.
Bepwen represented Utah Construction Company and Jenator William Ee
forah represented the state. Thoge four men were regponsible for
the By Laws, maps, etc that you have used in this present problem.
A1l the time Rowley and his group were agitating - just as his
nephew in this present situation. Tad Pearson was watermaster of
the district for several years following the purchase of the dam/

4 more honest, concerned, devoted ito a cause person never lived than

Rodney®s ddd and people of ihe valley of that generation appreciated

snd looked up to him for what he did not only for their generation

tut also for generations 1o gome.

The protestors are part of the Y"generation to come", Most of them
talk through their hats about that day as they have either been born
much later or moved into the valley. A lot of what they say is what
they want it to say and not as it really was.

rd Ned Walker (the one who walks out

muttering to himself or speaking in Russian) acckse Rodney Pearsorn,
my husband, of stealing those papers Or documents you have all been
looking for. Rodney says thetr never was any such document that it
was all included in the mirmtes, written up by Mrs. Hintze and signed
by his father at the time of the final settlement. There is the

posibility that someone might have removed them ag there have been

Tt'm sure your people have hea




RODNEY  PEARSON

MosgEy Ipaug 83258
Fuokgs 5273380

plEnty of antemonist$ in the valley ever since. (Adversity, free
agency and the power of good and evil has always been part of this
world, ) People who heard Ned accuse Rodney told me it was happening
ao I confronted Ned and he denied having szid it. I spoks my mind and
he walked away muttering to himself, His answer was, "Hodney does
know more about it than anyone else in the valley.” Andk he does,
but he alsc keeps his mouth shut and does not make accusations or
gossip about people,

We go to the Senior (itizens Center and for the last two years that we
have gone there, Mr Virgil Hale -~ protestor member, has openly and
verbally cursed and abused thbse people on the flat to the Seniors

every time we were there and every day during that period of time.

T do not swear but he has called them every negative thing he could
think of even io uséng the Tord's name in vain. One day there was

an unusually large group there and he was alwost shouting, “we are

not through with those s - ete yet and then

t0ld what they were going to do. I was so angry I called my lady

friend who is on their Senior Hoard and told her I thought they

should ask him to either quit his blasphemy or he would not be welcomee
because that was a plawe for friendship and social activities and we
should not have to listen to him rave every time we came, The pregsident
said he would take care of it., Hirgil has been quiet when we have been
there., You know how gulible older Seniors are and all those widows and
some of the men were converted by he and two other protestors who atiend

regularly. e . Ti’" Houy 3 have of 'i’éﬁ— PR lpe.

One of the widows in particular had been very lost since her huzgband
die@khas fallen for his line and speaks outg Her farm relies entirely
on an irrigation well. She does not understand and you can't talk to
her. Thosse protestors have gone to the people in towns and spread
their same views. Mr. Gerald Stewart and Virgil spent the entire winter
in towns working people over. The daughter of the owner of the Golden
West Cafe told me that Mr. Stewart monopolized the group table in the
Cafe every day telling their falsehoods about the people on the flat

to anybody and everybody.

The defendants have gone about their business, not trying to stir up
trouble are make false accusations.

There is one thing that is unfair to the farmers in the vailey and the
election of new board members to the B.L.R.I.D. is the perfect example
of that unfairness and Lawrence and his group fook complete advaniage
of it. The people in the & towns of Mackay, Moore and Arco use city
water, (the deparmtent of Health and Welfare made Moore drill a city
well because the people were drinking their siightly filtered sewage
water., Water at the stake house was shut off by them because of the
polution.) All three towns are sitting on sub-water ground) The
people in those towns have noi used their domestic wells for years.,
Yet, they were persuaded to vote against the farmers in the va%ley

by the protest group who profess to be protecting our water rights.

YOUR LS
HSURANEE MU
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Lawrence and Larry, etc have vocally sald they are working to change the
law so everyone can have a vote in the water use. If that happens farmers
in our valley will have to move to' Los Angeles.” Persomally, I feel

that if a domestic well has not been used for 20 years (or less) and has
supposedly be atandoned, and they have been by the Health Department, that
they should not be considered members of the BLRID, They don't even have
to worry about a source of water. The city does and should have a volos
of one the same as the rest of us. We are concernsd that they have ad-
equate water. We don't want to shut off their Irrigation well that
irrigates all their stomacks and yards, Why do they want to do it to

us?

An interesting fact that you should know about iseeewme

We owned three of the disputded irrigation wells, all heing on our proper-
ty, plus four others, two of which I believe were abandoned last year.
We have gince sold ours.

When +he BLRIR refused to let us use the Moore Canal for a distance of
about a mile (we had signed right of ways through farmers property and
had payed to enlarge the canal from Moore to the point of diversion

we built a Timberdome Canal at oum expense to the UC canal-to run our
water and the well water of the other protested wellss (at no expense
to them) WE used a transit to lay out our canal, A1 the time <The
water depth when those wells were drilled was at 85 feet. Those 11
protested wells are all on ground much higher than the valley floox,
They set the transit on our home directly south of the wells ( and
they sare the lowest of the 11}. According to transit measurements
the depth at which water was reached was higher than the roof of ouw
house., Our house is at least 15 feet hight We believe that those
welle are being fed either by the mountains directly and ddjoining

on the west or from Antelope or some gource other than the river,

If it were the same valley source and the water level was higher than
our house, the whole valley should have been under 15 =-=25 feet of
water, Our home is on the west side of the vallky and at a slightly
higher elevation.

The same people who drilled our new domestic well this summer (and
we doh't believe someone else should be respensible for paying for
it. We shoose to live here.,) drilled one for some people who live
at Antelope point, directly north of us about three miles or =0.
They had to drill through bedrock to reach a huge veln of water at
around 200 feet., The drillers said there was enough water coming
out of that domestic well to run three irrigstion lines. It was
almost an artesian type well.

Lawrence complained about the people on the flat not adding 1o the
acquafer, When we have floods on the flat from runoff from the hills
that surround that area, the water runs southeast and has been seen
reaching and running into the Lost River river area just southwest of
Arco, where the highwayW is and on south along the lavas, FSN'T THAT
ARREA PART OF LOST RIVER VALLEY? There iz a lava formation that divides

the two aveas., The land out there is the best, most productive in
the entire valley. We know because we did farm at least 2,000 acres

YOUR L
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of 1t and 204 aeres here in ithe valley. It is iike all volcanic ash
land. We produced twice as much out there as in here with the same
farming techniques. Juel Aikele has always $668 flood irrigated his
large acreage out there. Most of his land is approximately the same
level as the valley land and joins Gerald Stewart and Larry Reynpldg
land...the two being divided by the Bypass Canal used for Floodwater
purposes by BLRID (see Herndon court decision), Cerald sprinkles
nis ground and Larvy is too lazy most years to take carve of his. So,
that story dosen't hold water. Lawrence irrigated abouf 120 acres

at the most, How much arve they adding to the underground?

Larry Reynolds and Dong Aikele own equal parts of an original farm
owned by larry's dad and uncle. Both with the same kind of ground,
the same water rights. Tast summer Don raised a better crop than
wag ever raised before until he purchased the ground. Larry plowed
his ground in March, planted it in the last of June and mads a
pretense at watering what he could put out of the head diteh without
any work in August, when most farmers begin to slow down. He spent
his time chasing the country and stirring up agitation. We all be-
lisve he applied for crop disaster due to the drought. His wife
supports the family by teaching in Califernia and putting him
through college with a degree in farm financial management.f e
had been unabdble to get & job wntil last October when he got one

in Californiz.. In January he was dismisgsed from that job. The
State Security Benk in Arco hired him as their menager when they
first started., ¥He lasted about the same amount of time and was
fired,

Almost all the protestors are $= LDS and the ringleaders are all from
our ward. This problem has divided ocur ward to the point where 1 don't
helieve it can be repaired and a zood percentage feel the same way.

The bishop and the stake president have plead with them in our meetings.
I have taught the Gospel Doctrine class and decided towrite a letter

to the editor explaining how esach of us use our underground water.

T even contacted Idaho Falls who told me each person there uses 593
gallons per day and the city use 23,000,000 gallons daily. I included
wash, toilet, lawn, kitchen, etc gallon usuage. Information from REA
and Utah Power and Light, town usage and 1t was an eye opener, Would
you believe it, my letier came out in full in the local paper on Thuy
sday and Sunday all the members of my class who are on the protestors
side left my class and went into the other Gospel Doctrine class.

T encloged this clipping from the Arco Advertizer as it smelled of
amoke, I called the Arco Advertizer and asked who submitted it and

he said Lawrence Babaock, 1 said T didn't believe it was the decision
of the committee as T had been at the meeting. And he said, "Oh yes

it is. Mr. Babeock brought it to me and said it was." 1 tried to

t2lk to him and he wouldn't listen. He has been properly hrain washed
and has a closed mind. I talked to Mitches wife as I called Mitch

to get his input. She was almost in tears. She told me her little
children have been abused by kids in schocl about what 2 had man their

fater isy Mitchell Syrensen.
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Ehildren have called him names, a thief and a liar, etc. It is terrible.
There is 2 no more christisn person than Miteh and those fellows out
thers, They have been too good, In this world you have to get mean
some times to defend yourselves, Blaine told me that after your last
meeting people were calling Mitch until after ten in the evsning and

211 the next merning commending him for what he is doing for them.

T will give Lawrence credit for doing his homework. He has done a zood
job. But, his interkretting the law iz something [ can't awallow. We
got the beat water lawyer in the state to adviee us when we were going
through the beginning of this thing and T believe we are almost as smart
as Lawrence. We never have gotien in trouble with the IRS and Liwrence
3id to the tune of $40,000 a few years back when he thought his legal
expertize was betier than the government of the United States.

Slsce T have preached a lengthy sermon, I have pne additional example.
Test summer Albert and Mary Babcock, who support and are part of Lawrence's
group told me they had two domestic wells and the day before Ridk Rey-
nolds turned on his irrigation well just acrosw the road, they were able
to ﬁ use three gprinklers at either of their two domestic wells.. When
Rick turned on his Irrigation well, both of their domestic wells went
dry and they had to carry water for their use from Ricks well. Hicks
own domestic well went dry a2s did Sipes just a hundred feet or s0 away.
Arzbella Noble 1/8 mile awayg also went dry and they all had to drill
new ones or lower theirs. The protested wella are 3/4 miles away and
had been pumping for a month or hetter.

Ther%rﬁndisputed wells from 1 or 2,000 feet to %/4 miles from the
protested wells,
1. Close well =~ not proiested by a protestor.
Ze ,3/4 mile north == not protested by protestor.
e 3 wells withing 1/4 mile of each other, 1/2 mile east, not
protested and owned by Baback, Bleak and Hail, protestors.
4,i_.?/2 miles SE , not proitested owned by signer of protest.
5e 2 wells sbout 1/4 east, not protested owned by farmers
disagreeing with protestors.
6o T owell 1/& mile southeast, owned By Gerald Stewart,
protestor and on main group, sedt prx fasied
7. well 1/4 mile directly south, not protested and owned
by non protestor,
8. 1 well 3/4 miles directly south owned by Doyle and Kirby
Jensen, not protested, owned by non-protestors.
9., 1 well 3/4 miles southeast, parily owned by Larman Anderson
protestor and member of main protestor group.

Lavrence made feference to a sand problem, reason for not drilling.

There are 2 good wells just across Lawrences fence line, maybe & block

away. 2 directly east % mile, one of which automatically flows out

of the pipe above ground in sub years. A good one 1/2 mile SW and

Lawrence hnd his group have raised —w—me for Danny the last yeam or

twWo . .

wggtiorz

As a final &tatemenit, with Lawrence submitting this article to the paper

as if it were the decision off the-gntire committee, a deliberatigeffort tg,mislead?
g i - 1 i asvru

5t ;; =recds




NELSON, ROSHOLT, ROBERTSON, TOLMAN & TUCKER

Chartered
ATTORMNEYS AT LAW

THOMAS G, NELSON Boise Office

JOHN A. ROSHOLT 142 3rd AVENUE NORTH 1020 MAIN ST, SUITE 400
J. EVAN ROBERTSON RO. BOX 1906 RO. BOX 7339
STEVEN K. TOLMAN TWIN FALLS, IDAHO 83303-1906 BOISE, IDAHO 83701-2139
JAMES C. TUCKER TELEPHONE (208) 734-0700 TELEPHONE (208 136-070G
TERRY R. McDANIEL FAX {208} 344-6034

GARY D. SLETTE FAX (208) 736-0041

F. BRUCE COVINGTON

JERRY JENSEN

CAROLYN M. MINDER

BRUCE M. SMITH

G, RICHARD BEVAN

GARY L, QUIGLEY February 28, 1990
TEM | WIELIAMS

SHARON F. DUNKIN

TUSTIN R, SEAMONS

Mr. Norman C. Young

State of Idaho

Department of Water Resources
1301 North Orchard .
Statehouse Mail Pag
Boise, ID 83720

RE: Big Lost River Combined Hearing

Dear Norm:

I am writing this letter in response to your letter of
February 16, 1990. In that letter, you asked whether a hearing
date during the first week of April was acceptabie to my
clients and me., While it would be acceptable to us, it has
come to my attention that Dr. Charles Brockway will be in Guam
during that week. The following week would be acceptable to
us, however, Kent Foster informs me that he will be unavailable
during that week. You have asked for an alternative week in
March in which we could accomplish this hearing prior to the
start of the irrigation season, I have Jjuggled my calendar,
and have made the week of March 12 available to accommodate
this hearing. Like you and Keith Higginson, I am concerned
that this hearing take place prior to the start of the
irrigation season.

I believe the time has also come to be candid and
forthright regarding this very serious proceeding. It is no
secret that Kent Foster, on behalf of the applicants, has
indicated to both you and me that he intends to withdraw the
applications on the day prior to the hearing. He has
communicated that his reasoning behind this is to further his
clients' interest by avoiding the impact of the cease and
desist orders which are tied to the numbered applications. 1If
the permits are withdrawn, and numbered applications no longer
pertain to the wells, he believes that the cease and desist
orders are without any force or effect, while I do not
particularly agree with his logic, he contends that his clients
may then pump those wells and start the irrigation of a crop
during the present year. He believes, and perhaps rightly so,
that it is unlikely that any court will then order his clients
to cease pumping those wells once a crop has started growing.
The problem is apparent--the Jjunior priority wells start
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pumping and the senior priority surface water rights once again
suffer a loss of their water as they have during the past few
years. The junior priority groundwater pumpers are not likely
to be deterred by a civil penalty of $100.00 per day that may
be imposed according to Idaho Code §42-352.

What is apparent is that this matter is going to be
resolved in a judicial forum rather than in a departmental

hearing. My clients and I believe that the time has come for
the Department to file for injunctive relief pursuant to Idaho
Code 8§42-351(1). Members of your Department have already

determined that withdrawal of groundwater in the Big Lost River
Basin affects the present and future use of prior surface water
rights. {(See, e.g., the memorandums and deposition of
Steve Baker). The  director of the Department of Water
Resources 1is empowered, pursuant to Idaho Code §42-237(a)(f) to
commence actions to enjoin the 4illegal use of water £rom
wells. AS unsavory as that task may be, the holders of those
prior surface water rights deserve to be protected in
accordance with the appropriation doctrine adopted in the
Constitution and statutes of the State of Idaho.

I urge you to take the immediate and decisive action
of seeking injunctive relief that is necessary to bring this
matter to a head. We have all danced around the flame because
we knew there was a potential for someone to be injured if we
got too close. However, the only injuries that have manifested
themselves in the past years have accrued to those holders of
the prior surface water rights, and such injury runs contrary
to the stated priority doctrine of our state. There is no need
to wait until mid-April to undertake that which is apparent and
imminent. The time to act is now, and I pledge the support of
my clients and myself in what will undoubtedly be a difficult
undertaking.

I would appreciate your earliest response to this
letter.

GDS:mw/47891
¢cc: Governor Cecil Andrus
Keith Higginson
Kent Foster
Phil Rassier
Lew Rothwell
Larry Reynolds
bale Smith
Lawrence Babcock
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BIG LOST RIVER ADVISORY COMMITTEER

Compilation of Issues Identified

1. ALLOCATION AND MANAGEMENT OF WATER RESOURCES BY IDWR

A.

o

Management of Existing Uses

Control of use of existing ground water rights relative to

the priority doctrine and effect on surface flows.

~ Should use of existing permitted wells be controlled
based solely on priority or should other factors such
as location, effect upon river flowsy and type of use
(supplemental irrigation wells for example) be
considered.

~ Should management be based upon maintenance of
reasonable pumping levels? This management principle
could require holders of surface water rights to make a
reasonable effort to divert their water right; i.e.
drill wells or otherwise improve their system to
divert, convey and use their water.

-~ Should management fully protect senior surface rights
from injury from ground water pumping?

Should the rate and amount of water diverted by all right
holders be limited and controlled to the authorized rate
and amount?

Should holders of rights with unapproved changes in point
of diversion and place of use be required to revert to the
recorded or authorized place of use until the change can
be approved by administrative or judicial processes; i.e.,
make all uses conform to the decree or license?

Should owners of existing wells be required to reconstruct
their wells to avoid or limit the effect of groundwater
withdrawal on surface flows?

What control is needed to prevent unauthorized uses of
water; i.e., use of water on land to which it is not
appurtenant, use of water without a right or on the basis
of an unapproved application, temporary diversion of water
for the benefit of others.

Allocation to New Useg

Availability of water to allow approval of applications:
- What is the "average rate of future natural recharge"?

~ What percentage of this can be economically and
reasonably developed?
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—~ Where can the development occur? What is the
relationship of ground water withdrawals to surface
water flows?

How should injury to other rights be defined, determined,

avoided, compensated or mitigated?

- What efforts must the holders of senior rights make to
efficiently use their rights before injury can be
found?z

- Can new wells be allowed with location and construction
requirements to protect existing rights?z

What is the local public interest concerning further
development; i.e., economics, tax base, relationship to
electrical supply and cost.

Are domestic wells protected in historic pumping levels?
Who is responsible for cost of replacement or deepening?
How can these costs be assigned and collected?

Are there alternative ways of supplying water for domestic
uses?

What is the purpose of the 50 cfs minimum flow required to
be maintained at the 2-B gauge?
~ What reach of the river is it to be maintained over?

- Can it be reduced by other decreed rights?

- How can additional water be obtained and maintained for
environmental purposes?

— Can and should such stream flows be assured during
drought periods?

- How can flows be protected from re-diversion?

Maintenance of water quality of both surface and ground
waters.,

2. DISTRIBUTION OF WATER BY WATER DISTRICT 34

o

Which water sources are and should be controlied by the
watermaster; i.e., ground water exchanged or transported
with the river? exchanges or transport in canals? all
ground water use?
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Tighter administration needed? Measuring devices on all
diversions, recorders, measuring stations on streams and
rivers, improved (computerized accounting procedures)?

Voting procedures at annual meetings.

OPERATION OF THE IRRIGATION DISTRICT

)

i
[

istrict lands.

[a

. -
walcer G

Allocation of stor

[63]

.\'j-.

sb)

Use of stored water outside of district boundaries.

Storage of natural £low during irrigation season
(Rotation}.

Determination of loss in storage, delivery in river, and
delivery in the canals.

Transfer of decreed rights outside of the district
boundary.

Does the BLID plan of operations prevent use of any of the
basin’s water resources outside of the district boundary?

Can and for what purposes should district boundaries be
revised?

Who should be allowed to vete in district elections? What
qualifications must a board member have?

Under what circumstances should authorization be given for
use of district facilities to transport non district water
or to move district water to other places of use?

Should the district’s stored water be allowed to be
marketed within the district?

Under what circumstances should pumping for "credit" be
allowed?

Use of U.C. canal for conveyance out of district.



BEFORE THE DIRECTOR OF THE
IDAHO DEPARTMENT OF WATER RESOURCES

In the Matter of the Administration
of the Use of the Surface and Ground
Waters of the Big Lost River Basin,
Water District 34 :

FINAL ORDER

On May 7, 1990 the Director of the Department of Water Resources issued a Notice .
and Proposed Order in the matter'.of the administration of the use of the surface and
ground waters of the Big Lost River Basin. A hearing concerning the Proposed Order was .
held at Mackay, Idaho, May 30, 1990. Some 106 persons signed the hearing register and of
these five made oral statements. Subsequently, written statements were received from six
persons.

The Director now finds and determines as follows:

FINDINGS AND CONCIUSIONS |

1) The Big Lost River basin is located in central Idaho in parts of Butte and

Custer Counties. The principal communities within the basin are Arco at the southern end
of the basin and Mackay located near the basin center. The Big Lost River is the principal
stream. Major tributary streams include Antelope Creck, Lower Cedar Creek, Pass Creek
and Alder Creek although water from some of these does not reach the Big Lost River at
all times each year.

2) The name, "Big Lost River" properly describes this unusual water system.
During the course of its travel from the mountain watershed to the place of discharge onto
the Snake Plain the water of the river sinks then rises again at several locations. The result
is a closely interconnected surface and ground water system within the basin. These surface
and ground waters are, for the most part, one single water source. Diversion and
consumptive use of water, whether from a surface diversion or from a well, decreases the

total water supply available and can have an effect on other uses of the resource.




3) Where water was available in the surface streams, it was used early in the
settlement of the basin. As a result water rights were established to the use of surface water
for the irrigation of some 23,000 acres of land with priorities generally from 1880 to 1900.
In low streamflow periods, the holders of these rights divert and use the entire available
water supply of the river. However, during most years, only the very earliest priority surface
water rights are able to receive water throughout the entire irrigation season.

4) The Mackay dam and reservoir was originally constructed in 1917-1918. It
currently has an active storage capacity of 44,370 acre feet and is operated by the Big Lost
River Irrigation District under water right priorities of 1905 and 1916.

5) Rights to the use of water pumped from wells within the basin have been
established with priorities generaily subsequent in time and inferior to the early direct flow
and storage surface water rights. Several hundred wells have been drilled within the basin
and the water from these is used for domestic, municipal and agricultural purposes,
including irrigation and livestock wat.ering. These wells intercept part of the total water
supply of the basin and, except as hereafter noted, have an impact on the quantity of water
available to those diverting surfacie water from the Big Lost River and its tributaries. There
is only a finite quantity of water within the system and any increase in consumptive use of
surface or ground water at one location resulls in a decrease in the water supply available
for use at another location either inside or outside the basin at some later time. Some of
these wells have operated for as long as 30 years without objection from surface right
holders.

6) The flow of the Big Lost River fluctuates widely from year to year. As
measured at the USGS gaging station near Arco it has annually totalled as much as 395,900
acre feet in water year 1984 and as little as only 4,900 acre feet in 1988. The gaging station
reported zero flow for the entire water year of 1989.

7) A number of studies and estimates have been made of the ground water
resources of the basin. An estimate by the U.S. Geological Survey based on data collected
in 1968 indicated that the underflow of ground water past Arco in a southerly direction

toward the Snake Plain ground water system was in the range of 300,000 acre feet per year

FINAL ORDER - 2




(425 cfs). This indicates that there was then a substantial resource which had been partially
developed and was being used to supplement and augment the widely fluctuating surface
walter supplies of the basin. There has been considerable development of the ground water
since that time and the present quantity of unused ground water exiting from the basin is
unknown.

8) Idaho water law provides that “first in time is first in right" (Section 42-106,
Idaho Code). The surface water rights in the Big Lost River basin generally have the senior
priorities as against those using ground water. Strict adherence to the priority of right
system could require that whenever any of the prior surface water rights is unable to receive
its full entitlement, all subsequent priority uses, including uses of the interconnected ground
water, be curtailed. Such priority system, if strictly enforced would protect the use of the

limited surface water supplies of the basin while large quantities of ground water would flow

unused out of the basin. _
9 Section 42-237a, Idaho Code provides, in part, as follows:

In connection with his supervision and control of the exercise of ground water
rights the director of the department of water resources shall also have the
power to determine what areas of the state have a common ground water
supply and whenever it is determined that any area has a ground water supply
which affects the flow of water in any stream or streams in an organized water
district, to incorporate such area in said water district ... The administration
of water rights within water districts created or enlarged pursuant to this act
shall be carried out in accordance with the provisions of title 42, Idaho Code,
as the same have been or may hereafter be amended, except that in the
administration of ground water rights either the director of the department of
water resources or the watermaster in a water district ... shall, upon
determining that there is not sufficient water in a well to fill a particular
ground water right therein by order, limit or prohibit further withdrawals of
water under such right as hereinabove provided....

10)  Under the provisions cited in paragraph 9 it is possible for the Director to
include the rights to the use of ground water which have an effect upon the flow of the Big
Lost River within the jurisdiction of the watermaster of Water District 34 (Big Lost River).
Before doing so however, the water rights must first be adjudicated as provided in Section

42-604, Idaho Code which reads, in part, as follows:

FINAL ORDER -3




The department of water resources chall divide the state into water districts
in such manner that each publicstream and tributaries, of independent source
of water supply, shall constitute a water district: ... provided, that this section
shall not apply to streams OF water supplies whose priorities of appropriation
have not been adjudicated by the courts having jurisdiction thereof.

11y The necessity for adjudication of water rights within a proposed combined
water district was further emphasized by the Idaho Supreme Court in the case of Nettleton
v, Higginson, 98 Tdaho 87, 558 P.2d 1048 (1977). Since the ground water rights within the
Big Lost River drainage have not been quantified it is necessary {0 complete an qdjudication
covering the basin before the rights can be combined withina single district for the purpose
of administration by the department or & watermaster.

12) Ihe Big Lost River basin water rights (both surface and ground water) are
subject Lo adjudication in (he Snake River Basin General Adjudication of Water Rights
currently pending in the District Court of the Fifth Judicial District of Idahio. The Director
has determined that the report which is required to be filed with the court under the
provisions of Section 42-1411, 1daho Code, covering rights within the Big Lost River sub-
basin of the Snake River basin will be the first such report submitted to the court in this
matter due to the concerns all;l conﬂicts' within the area. The Director plans to file this
report with the court in 1991, Through this adjudication the water users, the Department
and the court can address the legal relationships aﬁd priorities of surface and ground watef
rights within the Big Lost River basin.

13)  Section 42-1409(9), I1daho Code, provides that the holders of permits of
licenses from the water systeim within which rights are being adjudicated, and who submit
proof of appropriation of water after the date of the commencement of the adjudication may
be given notice of the requirenent to file an adjudication claim covering such rights. Such
notice is required to be furnished at least 120 days prior 10 the filing of the Director’s
Report.

14)  Section 421417, ldaho Code provides for interim administration of water
rights at any time after the filing of the Director’s report in a water rights adjudication

proceeding upon order of the court. An order allowing such administration may be entered

FINAL ORDER - 4




by the court only upon a) a motion by the director or a claimant in such adjudication, b)
notice to all claimants who could be adversely affected by the order, and ¢} a determination
by the court that interim administration of water rights is reasonably necessary (o protect

senior water rights.

15)  The 1990 session of the Idaho Centennial Legislature appropriated $50,000
-t'o- the Department "for the purpose of conducting a water management study for the (Big)
I ost River Basin for the period July 1, 1990, to June 30, 1991." The results of studies
conducted using such funding will not be available until some time in 1991. It is not
possible at this time to determine whether the studies to be conducted using ‘this funding
will provide information needed to resolve all conflicts over use of Big Lost River basin

water,

16)  As of the date of this order, the Big Lost River drainage basin is in its fourth
consecutive season with below-average water supplies. Asa result, ground water levels have
declined throughout the basin and streamflow has decreased. Information is not currently
available to determine the extent to which the operation of specific wells has had an effect

upon streamflow and upon ground water levels.

17)  There are curre;uly pending before the Department some sixty (60)
applications for new permits to divert and use 600 cfs of surface and ground water within
the Big Lost River basin for irﬁgation of approximately 26,000 acres of land. In addition
there are 10 outstanding permits for the diversion of 42 cfs of surface and ground water for
irrigation of 2,200 acres and for which. proof of appropriation of water has not been
submitted to the Department. Some of these permits are subject to and are currently
undergoing the review provisions of Section 42-203D, Idaho Code.

18)  Petitions have been filed seeking a moratorium on the issuance of additional
permits and prohibiting further development under existing permits for the diversion and

use of ground water within the Big Lost River basin under the provisions of Section 42-
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1805(7), Idaho Code, which includes among the powers and duties of the Director the

following:

(7) After notice, to suspend the issuance or further action on permits

or applications as necessary to protect existing vested water rights or to ensure

compliance with the provisions of chapter 2, title 42, Idaho Code ....

19)  Petitions have been filed opposing the imposition of a moratorium on the
consideration of the pending applications and further development under permits to divert
ground water within the basin. Said petitions recommend a cooperative effort among the
entire Big Lost River community to formulate a method for utilizing the ground water
supplies of the basin while still protecting vested rights.

20)  Unless some action is taken at this time, Big Lost River water users may not

be able to respond in a timely manner to water administration requirements which may

result from the ongoing adjudication and to information obtained through proposed studies.

IT IS THEREFORE, HEREBY ORDERED AS FOLLOWS:

»

1) The rights to the use of ground water within the Big Lost River drainage basin
will be incorporated into Water District 34 and shall become subject to the administrative
supervision of the Water District 34 watermaster, upon satisfaction of the following

conditions:

a. The Director has filed with the court his report in the Snake River
Basin Adjudication pursuant to Section 42-1411, Idaho Code covering all water rights within’
Water District 34.

b. The court has issued either (1) an order pursuaht to Section 42-1417,
Idaho Code, permitling interim administration or (2) its final decree of the water rights of
the Big Lost River drainage pursuant to Section 42-1412, 1daho Code. |

C. The Director’s report shall have identified each well the operation
and/or use of which, in the opinion of the Director, hias an effect upon the flow of the Big

Lost River upstream from the USGS gaging station near Arco and also identifies each well
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which, in the opinion of the Director, has no such effect.

d. 'The Director’s report shall include findings and recommendations, as
appropriate, concerning the relationship between the early priority surface water rights and
subsequent ground water rights as to whether certain legal principles apply including, but

not limited to adverse possession, equitable estoppel, estoppel by laches, forfeiture, and

abandonment.

e. Those ground water rights which the Director’s report iinds and
recommends and the court determines have an effect upon the flow of the Big Lost River
and which are subject to the prior rights of the surface water users after consideration of the
legal principles affecting the relationship of surface and ground water rights will become

part of the Water District 34,

f. The Director's report shall include findings and recommendations
concerning all previously adjudicated water rights in the Big Lost River basin which are -
rebuttably presumed to have been applied to beneficial use under the provisions of Section
42-1416(1), Idaho Code.

g. The Director’s report shall include findings and recommendations
concerning the validity of rights tlaimed to have been created as an expansion of a valid
(previously) unadjudicated water right under the provisions of Section 42-1416(2), Idaho
Code.

h. The Director’s report shall include findings and recommendations
concerning rights (surface and ground water) claimed to have been changed without having
first obtained approval of a required application for change pursuant to Section 42-222,
Idaho Code as necessary to satisfy the substantive criteria of said code section for approval
of such changes as provided in Section 42-1416A, Idaho Code.

i, The Director shall give notice to the holders of all permits and licenses
to appropriate water within the Big Lost River basin and in connection with which proof of
appropriation was submitted after the date of the commencement of the Snake River Basin

Adjudication of the requirement to file a claim to such permitted or licensed right in the
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adjudication, and such claimed rights shall be evaluated along with all other claimed rights

being adjudicated.

2. A moratorium on the consideration and issuance of pew permits to
appropriate surface and ground water within the Big Lost River drainage is imposed
pursuant to the provisions of Section 42-1805(7), Idaho Cede. This moratorium shall remain
in place until revoked by the Director after the Director’s report for the basin is filed with
the court in the Snake River Basin Adjudication.  This moratorium shall not apply to
applications for drilling permits to replace or deepen existing wells nor to applications to
transfer existing rights.

3. This order providing for the future combining of ground water rights into
Water District 34 and establishing a moratorium on the consideration and issuance of new
ground water permits shall not apply‘fo any well used solely for “domestic" purposes as such
term is defined by Section 42-111, Idaho Code, as amended by the 1990 Idaho Legislature.
An exception will also be considered for any well proposed to be used for municipal -
purposes.

4. No moratorium is imposed on developiment under outstanding permits to
appropriate water, provided, however, that such permits remain subject to all water law
provisions including the requirement for reprocessing under Section 42-203D, Idaho Code.
Any risks associated with development under such permits prior to the completion of the
reprocessing is borne by the permittees. :

5. In lieu of strict administration of affected ground water rights according to
water right priority the holders of such rights may propose, either individually or with others
similarly situated, a program of compensation or water replacement to assure that the senior
waler rights in the basin are not affected by the operation of wells which are found in the
Director’s report to have an effect upon the flow of the Big Lost River upstream from the
USGS gaging station near Arco. Such program may include consideration of artificial

ground water recharge to mitigate the effects of ground water pumping and to make use of

FINAL ORDER - 8




the waters which otherwise escape from the basin during periods of high runoff.

1ssUED THIS 7% DAY OF __ Aususr , 1990

R. KEITH HIGGINEON

Director

FINAL ORDER -9
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State of Idaho Lopy 5o
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Beise, Idaho 83720 ~{208} 127-7900

\)V/Tf"“g

CECIL . ANDRUS
! GOVER N;)R

R. KEITH IIGGINSON
DIRECTOR

July 27, 1990

CERTIFIED MAIL

Juel and Michael hikele
rt. 1
Moore, ID 83255

|
Marshall Todd Perkes

RE. 1 Box 110 # 74
Arco, ID 83213 33/

RE: Order to Cease and pesist Irrigation of Lands within the
Swl/4NWl/4 and SEl/4NwWl/4, SEC. 5, TWP. 4N, RGE. 26E, B.M.

Gentlemen:

' pepartment records indicate that the land in the above
referenced B0-acre tract is included in three licensed water
right and that the land is in a federal land set aside progranm.
A further review of the Department’s records indicate that a
transfer of the licensed water rights has not been applied for.

The attached order to cease and desist requires that
irrigation on the land not having a recorded water right be
stopped until a right authorizing irrigation is obtained to allow
irrigation of the land. :

You have the right to have an administrative hearing before
the department pursuant to Section 42-1701A, Idaho Code, if a
request is received by the department no iater than 15 days after
the service of this order.

please feel free to contact the department if you have
qustﬁons.

Sincerely,

N

T NORMAN C., YOUNG
Administrator

NCY:rf

o] Kent Foster
bc: Gary Slette
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1 BEFORE THE DEPARTMENT OF WATER RESOURCES
| OF THE

STATE OF I1DAHOQ

IN THE MATTER OF THE DIVERSION OF
GROUNDWATER WITHOUT A VALID RIGHT FROM
WELLS LOCATED IN SW1/4NWl/4 AND SE1/4NWl/4
SEC. 5, TWP. 4N, RGE. 26E, B.M.

OWNED AND/OR CONTROLLED BY MARSHALL

TODD PERKES, AND/OR JUEL AIKELE

AND/OR MICHAEL AIKELE

ORDER TO

CEASE AND DESIST

R

The Director of the Department of Water Resources
(Department), being charged with the dutiles of protecting vested
water rights, enforcing specific statutes of the State of Idaho;
and the rules promulgated by the pDepartment, and being authorized
to order.the cessation of viclations or attempted violations of
the provisions of the law relating to all aspects of the
appropriation and distribution of water, makes the following
Findings of Fact, conclusions of Law and Order:

FINDINGS OF FACT

1. The Department has issued licenses in connection
with water right jdentification numbers 34-7080A, 34-7136 and
34-7169. The points of diversion for these licenses are two
wélls located in SWl/4NWl/4 and SEl/4NWl/4, sec. 5, Twp. 4N, Rge.

26E, B.M. (Perkes wells} and the place of use 18 within parts of
Sec. 11, Twp. 3N, Rge. 25E, B.M.

2. on July 26, 1990, the owner of the wells, Marshall
Todd Perkes, testified under oath before the Department that the
lands to which the three licensed water rights are appurtenant
are in a federal land set aside program and are not being
irrigated.

‘ 3. Also on July 26, 1990, Juel Aikele testified under
oath before the Department that his son, Michael Aikele, had been
"loaned" the use of the Perkes well or wells and has been
diverting and using water from the well or wells for irrigation

purposes.

4. Department records do not show that water diverted
from the Perkes wells is appurtenant to any iand other than the
1and in the set aside program which presently is not being
irrigated. -

ORDER TO CEASE AND DESIST -- Page 1




5. The Director of the pepartment has not given
approval to divert groundwater from the Perkes wells onto any’
land other than the land jicensed under the rights.

CONCLUSIONS OF LAW
1. Section 42-351, idaho Code, provides as follows:

1f the director of the department of water
resources finds, on the hasis of available
information, that a person ig diverting water
from a natural water source without obtaining
a valid right to do so or is applying water
not in conformance with the conditions of a
valid right, then the director of the i
department of water resources may issue an
order directing the person to cease and desist
the activity or activities alleged to be in
violation of applicable law or of any exlsting

water right.

7. Section 42-229, Idaho Code, provides that: "The
right to"the use of ground water of this state may be acquired
only by appropriation.” :

3. Water diverted for use from the Perkes wells for uée

on land other than licensed under the rights or otherwise
approved by the department is in violation of the statutes of the

state of Idaho and Water Appropriation Rule 3,1,1.

4. The illegal diversion of the public waters of the
state of Idaho must be stopped or mitigated to prevent injury to
other water rights, to protect the water resources of the state
and to assure that the allocation and use of available water
supplies takes place in an orderly manner.

5. Section 42-352, Idaho Code, provides that:

‘ Any person who wilfull violates any cease and

! desist order issued under Chapter 3, Title 42,

‘ idaho Code, after the same has been served
upon him shall be subject to a civil penalty
not to exceed one hundred dollars ($100) for
each day following service of the cease and

desist order in which the illegal diversion or
! use of water occurs.

6. 1Illegal diversion from each well or illegal
application of water constitutes a separate, individual diversion
and if used without a valid water right constitutes a separate
violation of Section 42-351, Idaho Code.

7. The Director should issue a Cease and pDesist Order
pursuant to the authority of Section 42-351, Idaho Code.

OTDER TO CEASE AND DESIST -—- Page 2
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ORDER

1T IS THEREFORE hereby ORDERED, that Marshall Todd
perkes and/or Juel hikele and or Michael Aikele immediately CEASE
AND DESIST the diversion and use of water from the Perkes wells
located in SW1/4NWl/4 and SE1/4NWl/4, Sec. 5, Twp. 4N, Rge. 26E,
B.M. for the irrigation of any lands to which the rights are not
appurtenant until such approval is obtained from the Directer of
the Department of Water Resources.

bated this 2777 day of July, 1990,

birector

H
v
|

ORDER TO CEASE AND DESIST -- Page 3
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United States Department of the Interior  ammics em——m
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GEOLOGICAL SURVEY W
WATER RESOURCES DIVISION -

230 Collins Road

Boise, Idaho 83702

March 13, 1890

Mr. Keith Higginson, Director

Idaho Department of Water Resources
1301 North Orchard

Boise, Idaho 83706

Dear Keith:

The U.S. Geclogical Survey conducted a 3-year Phase II study of the Big Lost
River basin as part of the federally funded Snake River Plain Regional Aquifer
System Analysis (RASA). The study began in October 1984 (S.A. Goodell,
written communication, 1987). The principle objective of the study was to
gquantify and estimate changes in ground-water discharge from a typical
drainage basin tributary to the eastern Snake River Plain. The study
concentrated on the area between Mackay Dam and Arco. The scope included: 1)
Tmproved definition of the geohydrologic framework, 2) estimation of hydraulic
properties of major rock types, 3) evaluation of ground-water and
surface-water interaction, and 4) development of a ground-water flow model to
aid in the analysis.

o Driller's logs and surface geophysics were used to define geology

o Hydrologic data included ground-water levels, streamflow measurements, and
estimates of water use

o Ground-water levels were measured in 153 wells in April 1985

o Gain and loss measurements of Big Lost River streamflow were made in
March, April, and November 1985

o Ground-~water flow was simulated with a 2~-dimensional finite difference
computer program {McDonald and Harbaugh, 1984)

o A variable grid model was constructed with grid cells measuring 0.25 to
0.50 miles on a side

o Steady-state conditions were calibrated to April 1985 ground-water levels
and river gains and losses. Transient model calibration was for March
1985 to March 1986 hydrologic conditions

o Sensitivity analysis indicated the model was most sensitive to values of
transmissivity and river gains and losses; it was least sensitive to
values of specific yield

Telephone: (208) 3341750 FI'S: 554-1750 Fax: (208) 3341272 Fax FT5: 554-1272




o Examples of model predictive capabilities® are:

- effects of droughts on ground-water storage and streamflow
- effects of well interference

- effects of pumpage on streamflow

- effects of water use on ground-water levels and streamflow

* predictions limited by magnitude of stress or hydrologic event

Current plans are to complete the report by October 1990. If desired, the
study objectives and approach could be presented to Big Lost River valley
residents providing sufficient notice is recieved so visuals can be prepared.
Discussion of study results must be withheld or used with extreme caution
until they are reviewed by the Geclogical Survey.

A field demonstration of effects of ground-water pumpage on ground-water
levels and possibly streamflow could be arranged to help valley residents
understand ground-water hydraulics. A simple, qualitative test could be done
in late April or early May (before seasonal pumpage begins) assuming full
support of well owners. This test would be very crude and only show drawdown
and well interference. A more thorough test could be conducted which would
vield quantitative results (transmissivity, storage, coefficient, and boundary
conditions) that could be used to refine the model. That test could be
structured to almost assure effect on streamflow but it could not be done
until after pumpage was discontinued and the system had opportunity to
recover, probably in the Spring of 1991.

I hope this information is useful in your discussions with the Big Lost River

Valley residents. They have a serious supply and management problem and we
will do everything possible to assist them and the Department.

Since?gly,

!

CWWHUE#’NW
Jerry L. Hufhes

District Chief

JLH/mr1l




AGENDA
Big Lost River Ground Water Study Meeting
Burley, Idahc, June 20, 1990

1. Introductions
2. Review of House Bill 883
¥, ..550,000...for the purpose of conducting a water management

study of the Lost River Basin for the period July 1, 1990 to June
30, 1991."

3. Discussion of Department activities
a. Public Meeting - August 10, 1989
b. Big Lost River Advisory Committee
meetings 11/07, 11/29, 12/13, 1/05, 1/29, 2/27, 4/09
c. Ground Water Pumpers meeting 4/09
d. Snake River Basin Adjudication
e. Proposed Order

public hearing 5/30

4. Previous Studies
a. Stearns, Crandall and Stewart, 1938
b. Crosthwaite, et al, 1970
c. Baker, memos 23 Jun 89, 14 Jul 89
d. USGS - Sally Goodell
5. Discussion of Study Needs
a. What is the most important use that can be made of the

available funding? We can not assume that additional funds will be
made available by the next legislature.

b. Can we answer the questions concerning well interference
with surface flow?

c. Is it possible to draw lines across the basin which
define areas within which unguestionably wells do or do not affect
surface flow?

d. If we can, then can we concentrate our study efforts on
those parts of the basin where surface/ground water relationships
are poorly defined at present?

e. Is the USGS model available as a tool for analysis and
what further information would make it more useful?

f. Does the USGS have the capability of matching any part of
the $50K if it were to be offered to the Coop program?

g. What effort needs to be made with the water district and
irrigation district to provide better information on present water
management practices?
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BIG LOST SRBA STAFF BRIEFING

IDAHC FALLS, MAY 5, 1990

Background Information
1. Initial development along river and streams-a good water
right dates from the mid 18807s.
2. Mackay Dam, the U.C. Canal and Era Flat.
3. Big Lost Irrigation District formation.
4, Early ground water development mainly for supplemental.
5. Jones-McAffee Ground water board.
6. Ground water development of Era Flat.
7. Opposition to development.
8. IDWR permit conditions-casing and sealing & W.M.
9. 1982 mahagement study.
10. Swan Falls moratorium.

IDWR efforts to resolve controversy.

Cease and desist orders.

Proposed decision for Aikele.

Public meeting at Moore.

Local Advisory Board.

Administrative hearing on protests, set and delayed.

D Wb

Hydrogeoloqgy

1. Studies and data gathering sites.

2. Basin water supplies.

3. Interrelationship of surface and ground water.
Water Law

1. Management as separate resources

2. Management as a single reource

3. Conjunctive management

Responsibilities of the Water Management Entities in the Big
Lost

1. Water District

2. Irrigation District

3. IDWR

Present policies to address controversy
1. Proposed order
2. Memo concerning expansions and accomplished transfers.
3. Accelerated SRBA report
4. Management study

How to handle specific field situations




H.

1. Complaints that specific land is being irrigated without
a right.

2. Complaints that specific wells are being pumped without a
right.

3. Complaints that specific wells are affecting another well
or spring.

4. Complaints that the diversion rate from a well is
excessive.

5. Complaints about Irrigation District policies; for
example, pumping for credit, transport agreements,
strorage or decreed rights, delivery shrink,

6. Complaints about Water District operation.

7. Concerns that combining wells into Water District will
stop use of all wells.

8. Domestic wells drying up.

9. Requests to temporarily divert water from a well for use
on land to which it isn’t appurtenant.

10. Requests to censtruct an emergency well (Rule 8).
Who's Who?
1. Water District 34-Doug Rosenkrance, watermaster
Water District office is located in Mackay with BLID
2. Big Lost River Irrigation District, Rita Lundy Secretary
Directors- Lou Rothwell
Gerald Stewart
Rick Reynolds
3. Big Lost Waterusers Association
Lawrence Babcock
Lou Rothwell
4. Water District 34 Wateruser’s Inc.
5. IDWR Advisory Committee

Members
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-79060

CECIL D. ANDRUS
GOVERNOR
R. KEITH HIGGINSON
*****NOTICE***** DIRECTOR

To All Interested Persons:

Attached to this notice is a Proposed Order which I am considering issuing with
regard to the administration of the surface and ground water of the Big Lost River basin.

Before doing so I will hold a hearing to obtain public input on the matter beginning
at 7:00 p.m., Wednesday, May 30, 1990 in the auditorium of the Mackay High School. All
interested persons are invited to be present and to submit written or oral testimony at the
hearing or within 10 days thereafter. -

As set forth in the draft order the following matters may be addressed at the hearing:

* The relationship between surface and ground water within the Big Lost River
basin

The relationship between surface and ground water rights

* The Director’s authority to incorporate ground water rights within Water
District 34

* The Snake Basin Adjudication

The opportunity for utilization of the ground water resources of the busin
through conjunctive management

The requested moratorium on the issuance of permits

You are invited to attend and to give your views concerning these and any other
related matters,

DATED this 7th Day of May, 1990,

Encl: Proposed Order




LAW OFFICES OF

LOUIS F RACINE, JR, RACINE, OLSON, NYE, COOPER & BUDGE
WILLIAM D. OLSON

W, MARCUS W. NYE CHARTERED TELEPHONE
GARY L. COOPER _ Area CODE 208
RANDALL ©. BUDGE CENTER PLAZA-CORNER FIRST & CENTER o]
JOHN A, BAILEY, JR. POST OFFICE BOX 291 232-5{01
SJOHN R GOODELLX

JOHN B. INGELSTROM POCATELLQ, I(DAHO 83204-038I —
DANIEL C, GREEN

REED W. LARSEN TELEX
CARY B. COLAIANNI 208-232-6109

BRENT Q. ROCHE
FRED J. LEWIS
KIRK 8, HADLEY

May 14, 1990

*ALSO MEMBER ILINGIS BAR

R. Keith Higginson, Director ﬁﬁwﬂmwﬁgfwﬁg
Tdaheo Department of Water Resources fﬁ%wﬁm%
1361 Nerth Crchard Street

Boise, Idaho 83720

Re: Big Lost River Basin
Dear Keith:

Just a note to thank you for sending me copies of your
proposed Order, Hearing Notice and the paper on the South Platte
experience.

I also wish to express my appreciation to you and Norm for
taking all the time to meet with me on such short notice while I
was in Boise to discuss to the District 34 Water Resource Users,
Inc. This new non-profit organization has a primary objective of
identifying and solving the water problems of the Basin without
regard to determining fault. Although the organization is in its
infancy, its Board of Directors are aggressively soliciting
members and financial support and potentially can have a positive
impact on developing and promoting harmonious sclutions to the
problems without litigation and to maximize the beneficial use of
the available water resources.

We look forward to working with you on these matters and
would welcome any suggestions you may have.

very truly yours,

A

i H
i H

RCB:gr




State of Idaho ]
DEPARTMENT OF WATER RESOURCES

£301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

. KEFT HIGGINSON
DIRECTOR

February 21, 1g99

Lawrence R, Babcock, Chairman
Blg Lost Water-Ugpers hssociation
Box 66

Moore, Idaho 83255

Re: Revisions to Irrigation District Operating rolicies

Dear Lawrence:

Your letter of January 18, 1990, asked for a review and regponse to a draft
resolution proposing changes ko the Big Lost River Irrigation Digtrict policies
concerning movement of water within and without the dietrict. 1 amp sure that you
know that the department does not have responsibility for supervising the internal
operations of an irrigation district. Further, it is not appropriate for the
Department. to provide legal guidance to the district on itg vperating policies,
However, to the extent the proposed policy changes address coordination of
lrrigation district operations with department programs for water allocation and
Supervisgion of distributicn of rights to the public waters, I believe it is
appropriate to respond.

The issues the policy changen address are intertwined with the matters that
I am committed to resolving in cooperation with the members of the Big Lost River
Advigory Committee. I am sure that YOou are aware that the proposed policy changes
have the potential to disrupt the practices and operations of a eignificant number
of water users in the Baain,

With these concernsg in mind, I offer the following general responses to the
broposed changes:

1. Idaho's water statutes require that a water right be obtained prior to
commencing a new use of water. The statutes also require that an approved
transfer he chtained before any existing water right is diverted or used at a
different location or is put to a different use. IDWR is given the responsibility
of reviewing Proposed new uses and bProposed changes to existing uses. Thus, an
irrigation district policy which requires such approvals before allowing district




Lawrence R. Babcock
February 21, 1990 _ -
Page 2 .

withoult approval of the department pricr to 1969. These valld uses can be clalmed
in the ongoing Snake River Basin Adjudication (SRBA) and decreed by the court.
Irrigation district policies need to recegnize that such valid unrecorded rights
can and probably do exipst and such rightholders can be allowed to econtinue use of
the district facilities in accordance with agreed to prior contracts and policlesn.

3. Irrigation of additional acreage and changee in points of diversion and places
of use made after the mandatory dates listed in the foregoing paragraph for an
otherwise valid right can also be claimed in the SRBA and a right can be decreed
for the right with additional or changed uses, 1f the change complies with certain
requirements listed in Sectionsm 42-1416 and 42-1416A Idaho Code., These are

referred to as "accomplished changesg."

Until. the court rules on the validity of these changes a definitive answer ig
not available relative to whether an irrigation district ghould continue to allow
its facilities to be used for conveyance and dellvery of the changed uses of these
rights. Refusming to continue to deliver water under prior agreements and policies
causes an unwarranted disruption and poessible injury to a rightholder if the
changes to the right are ultimately recognized in the court decree. Conversely,
continuing to deliver such a right could cause injury to other rightholders in the
event the court refuses to recognize the changes,

IDWR faces the same concerns relative to taking action to enjoin the use of
these changed rights. 1 believe that it would be unnecesparily disruptive to
attempt to stop every changed use claimed in the SRBA. However, in those cases
where I am aware that other users are claiming to be injured by the change, the
change appears to be an expansion in use of the right, or the change appears
ctherwise to not meet the requirements for approval under applicable law, I will
take action to prevent the changed use,

The foregouing discussion leads to the following observations on the draft
policy changes and the ability of IDWR to provide the approvals or other
information sought by the district as a precedent to starting or continuing to
allow use of districtk facilities for ctonveyance or delivery,

1. A policy requiring waterusers to have a permit to make new (in the future)
appropriations or an approved transfer from IDWR before making new changes to
existing rights is appropriate.

2. A poliey allowing existing valid rights including valid changes to existing
rights, even though unrecorded with IDWR, to continue to use district facilities
for conveyance and delivery under existing agreements and contractg is
appropriate. The determination of whether such rights are valid will be made in
the ongoing SRBA. IDWR will give a preliminary indication that a water upe meetn
the requirements to be grandfathered if adequate non-contradictory information is
available. o

3. A more difficult matter arises when the proposed district policy is applied to
accomplished changes which can be claimed in the SRBA. The statutes do not




Lawrence R. Babcock
February 21, 1990
Page 3

require an application to be filed and processed in an administrative proceeding
before IDWR if the right is ¢lalmed in the SRBA. Application of the district’'s
propoged policy requiring prior approval of IDWR to allow continued use of
district facilities will require elther that an application be filed and processed
by IDWR or that IDWR expedite the consideration of the adjudication claims filed
for such uses. Recent experience in resolving protested filings in the Big Lost
River Basln indicates that a decision cannot be finallzed prior to the next
irrigation season for an application which is protested. BAn expedited review of
the adjudication c¢laims would probably not be any faster.

Until the adjudication of these rights is completed, the district’'s pollicy
needs to allow continued deliveries to clalmed accompllished changes without
specific prior approval from IDWR unless IDWR notifies the district that it has
issued a cease and desist order to the rightholder because complaints have been
lodged against the changed use or IDWR has information to indicate that the change
does not meet the requirements for approval under Section 42-222, Idaho Code.

I applaud the resolve of the district’s board of directors to fully comply
with water law and to cooperate with IDWR, but I encourage restraint in
implementing such changes to allow time for the water users to adjust to new
policies. I will be happy to discuss these matters further with you and the
directors of the irrigation district.

Sincerely,
7é%ﬁ::?iiE:;;5i;2£2///:;~u*~*’“"**
R. KE{TH LIGGIfis

Director

RKH:dc

cc: Big Lost Irrigation District
Doug Rasenkrance, Watermaster
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State of Idaho
DEPARTMENT OF WATER RESOURCES

1301 North Orchard Street, Statehouse Mail, Boise, Idaho 83720 -(208) 327-7900

CECIL D. ANDRUS
GOVERNOR

R. KEITH HIGGINSON
DIRECTOR

March 21, 1990

To: Irrigation Ground Water Users
Big Lost River Basin

I am certain that you are aware of the discussions and
meetings which have been held in the Big Lost River basin over the
issue of water supplies and effects of wells upon streamflow. The
advisory committee has suggested that a general meeting of all
major ground water users needs to be held to alert them to matters
being considered which may affect the future exercise of their
pumping rights.

I have arranged for such a meeting to be held at 7:00 pm,
Monday, April 9, 1990 in the auditorium of the Mackay High School
in Mackay. You are invited to be present to participate in the
discussion of options being considered and to make recommendations
of steps which can be taken by ground water pumpers to mitigate
effects they may be having on streamflow of the Big Lost River.

I look forward to seeing you at the meeting.

Sin 1y,
o - E:"' -
7.

R. KEITH HIGGINSO

Director

RKH:dc
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Lost River Electric Cooperative, Inc.

March 12, 1990

R. Keith Higginson, Director
State of Idaho
Department of Water Resources
Statehouse Mail
Boise, Idaho 83720 Department of Water Resourcas

Dear Mr. Higginson:

At the request of Mitchell D. Sorensen of Moore, Idaho, we are
enclosing a listing of our irrigation customers and their
addresses. We have highlighted in yellow those irrigators who
have electric service to a deep well in the Big Lost River

Valley.
Cordially yours,
LOST RIVER ELECTRIC COOPERATIVE, INC.
Lew R. Greene, Manager

LRG/dh

Enclosure

ccy Mitchell D. Sorensen, w/enclosure




Oval Caskey
P. O. Box 41
Mackay, Idaho 83251

Hintze Farms, Inc.
P. 0. Box 125
Mackay, Idaho 83251

George Hone
Darlington, Tdaho 83231

Marvin, Jack, and Ross Goddard
Star Route
Mackay, Idaho 83251

Travelers Hotel Group LTD/DBA JC Ranch
3711 Winding Creek Rd.
Sacramento, CA 25864

Leo Haralson
Route 1 Box 450
Arco, Tdaho 83213




VaUGHR L, JENSER
ROUTE 1 BOX 93
HODRE 1D B3255

JERSER/NOBLE /NORLE
/0 L. VAUGHN JENSEN
BOUTE L BOX 30
HODRE Th BI2NE

JOBEPH R, JOHKSON
&Y. #1 8O¥-187
aROD I 832105

VICTOR &. & SCOTT & JJOHNSOH
HRa CHURMNDASHER RAMDH

STaR ROUTE

HatEaY Ih Q3251

MHARCUE 0. RELLY
RT. %31 BOX 40
DaRLINGTON ID 83231

FERNEDY e KENT
HAUKAY ID 83291

GARY L. KIMEALL/K. CLARK/ K. JAHISON
' BSIREVER—RENEH 00 Faey A Bow

/?%%cfhﬁf/ﬂzﬁf’y32&§/

STEFHEM B, KIHRG
RT. #1 BOX 105
HOORE I 83255

STEFHEM K. KING
MOORE Ifv 83253

GAVEM . KMIGHTON
HOORE T 932055

HAROLD €. LAMEBERY
ROUTE 1
Matray ITt 83251



DaniEl i, HJELH
ROUTE 1 BUOY 44
MOOGRE T 83250

B, MERLE HOMHE
DARLIHGTON TD 83231

Lo JAMES HUEL GMaN
TRRIGATION 42
BOUTE 1 BOX 1224
MOORE D 33235

ALLEN HERRILL HUFFAKER ESTaYTE
B0 DALE HUFFAKER
DARL INGTOM TN 83211

CHARLES B, MUBGING
EOUTE 1 BOX 214
aRED T B33

HOW B. HYMAS
ROUTE ©1 BOX 24
MOORE I 83255

JACK A, JENGEN

ROUTE 3 BOX 22
MOORE ID 83253

JAY UAUGHN JJENSERN
BT, 1 BOX 112
MOGRE Th S325F

KIRRY A, JENSEN

ROUTE 1 BOX 50
MOORE It B32u%

.o VAUGHN JENSEN

ROUTE 1 pOX 38
MOORE T B3255

LLOYD E. JENSERN
RT. #1 BOX 34
HOORE 1D 83253



GRANITE TRUSY CRGANIZATION
C/0 LAWRENDE BABCOCK

EGUTE 1 BOX 64

HOGRE I BUERES

DELVIH &, HALE
Fofl, BOX 443
pEDD IO BEZ13

B, DBUAKE HANEY
ROUTE 1 BOY 1ié
HOORE ID B323G

BILL b HARALESON
ROUTE 1 BGX 450
ARCO T BEZIZ

HORGAH ., HAROLDEEHW
STH8R ROUTE
MatkayY ID BE251

RODGER H. HARF
STaHR ROUTE
MADKAY ITt B3251

GORDON C. HARRIG
IRRIGATION £2
MACKAY Th 83251

HARTHANN /ROSENKRANCE /FHA
LA FRANK HARTHMANN
aRCO InD 83213

GERTRUDE HIBARGER
F.0, BOX 430
MOORE 10 B32H3

KEITH B. HILL
BTak ROUTE
MACKAY ID 83251

M. MARY HINTZE
IRRTGATION
ET. #i

Nroa oy Mg . pen ey pev gt L



HELVIN O, ELLWEIN & BOLEHN

/0 MELVIN ELLUETH
RGUTE 1
MalkaY ID 83251

HARLIN FELTONM
F.0. BOX BAS
ARDCD Th B32I3

Fl.a¥ TOPF SHEEPR C0O.
FeOe BOY BB
GaREY T 83320

LEON FOLEKHAN
P, BOX 823
AROO T 83213

BECHARD 7. FREEMAN
ROUTE 1 BOXY 4372
aRCO ID 83213

BEWAYHE FULLMER
P, BOX 192
HeEOKaY In 83231

ALEBERT M. FULLMER JR.

ROUTE 1 BOX 1490
LESLIE I 83255

FRANK L. GAMETT
Peils BOX 907
MOORE TDh B3255-0907

ROBERT E. GILBERT
ROUTE 1
DARLINGTON In 83231

MARVIN GODDARD
BTAR ROUTE
MACKAY In B3ZE1

ERMEST L, BOFF
ROUTE 1
HACKAY Ih 83251

BRESTI



CHATER FakRMI IELD,
F.0,., BBXR F1
ARCD TR B3213

HARRY J. CRAWFORD
RouTE -l BOX 8
GARLTHETON TR83231

RaMbial, G, DAMIAMA
BT, %31 BOX 1124
HOORE I 83255

ARTHUR DEROER & JAMEE A, LORD
DTAMONTE LAZY L RANCH

CAD JaHES 4. LORD

BARLINGBTOM ID 83231

LOREH K. DBEICHMAN
Pl BOX 513
ARCO TN B3I213

BICK-COH TNC. § TIM-JON IND.
BEa HILLCREER FROPERTIES
A0 RICHARD TUTHILL

4300 IHFPERIAL avE.

San DIEGD Ch 921

TERRENDE V. DONAHUE
IRRIGATION

STaklk ROUTE

MACKaY T 83251

HuGH H. BORET
BTak ROUTE
HACRAY I0 B32Z01

MICHAEL v, DURE
DARILIMGTOR ID 83231

FREDERICK W. TUNDAS
1912 URTIAH HWAY
UFLANE €8 91786

GRANT R. ELLSWORTH
F.0. BOX 283
CAREY 1D 83320



BEHNIS L. BRASWELL
BOUTE 1 BOX 2153
GEOD TR B3213

BURKETT /HMEAFFEE/REYHOLLS

ITRRIGATION
070 JaCK HUAFFRE
ROUTE 1

DAERLIRGTON IDIn 83231

FRED o, BURY
air, BOX 428
MOORE ID g3255-5528

BUTTE ©0. CEMETERY DIST.
B0 BOX 303
ARCO Ik B321E

. BROOKE BUETOM
RT. &1 BOY 231
SRCO ID BRZIZ

nOWaLl . CAIN SR.
ROUTE &
HADKAY In B3251

HILLIAM C. CANMON
ROUTE 1 BROY 254
aRCO IR 83213

PFATRICTA J. CLARY
o0, ROX 383
arRol I B3213

DEAN CORURN
LESLIE In 83231

IRENE COLLINS

£70 ALFRET HOUSE
ROUTE &4 BOX 7277
TWIN FALLS IR 83301

Fo BCOTT COLSON
Fae 0, BOXY 173
MACKAY T 832451



BARTON RANOCHES THC.
B BOX DAZD
BOISE T 837005

BEAL/BEAL/HANEY
HOORE ID 83255

JESHIE M. BELL
1418 &éﬁﬁ?ﬁ
FOCATELLO D 83341

LiTan 6. BELL
GarbL THGTON ID 83231

FRESTON K. BELL
NAaRLINGTON 10 Euﬁﬁi

WILLARD 0. EBELL

ot BOY %1
aRCO I 83213

BICK A, BEVERLAND
F.O, RBOX 444
HOORE I 83255

GEORGTA BEVERLAND ESTATE
G0 CLYDE BEVERLAND
BOUTE 1 BOX 104

MOORE 10 BEZIES

BIG LOGST RIVER CEWMETERY RIST.
TREIGATION

/0 HOLLY BAYER

F.0, BOX 4

Halkay 10 B3251-0004

DAV B, BLEAR
ROUTE 1 RBOX 27
MOGRE T 23235

Re D BOWHAN
RT. 1 BOX-113
MOORE IH 833260



JAY e ANDERSEN

ROUTE 1
MOGERE 1D

HARLIN I,

BOX 4%

BE2GE

AHUERS O

RT. #1 BRX 18

H&EDHaY In

B3251

HAURICE H., AMDERSON

BL0, HOX

131

ARG T B3213-0131

THERDON L.
ROUTE
ARCD 1D

AMIERSOM
BOX 2958

BAZLE

UTAaHNA ANDERSOM
SHMES ANDERSON TRURT
L0 JIn ANDREASON

Folls ROX

A

HOWE ITh B3244

LaRRY & STEVE ABLETT

L & 8 PAR

Pofi. BOX

THIN Fali.

THERSHIP
1]
10 B3301

AGLETT RANCHES

F.0., BOX

THIN FalLL

SARMER S
RFOUTE I
MOGRE 1D

JAMES 4.

B
5 I 83301

BARLOCK
g} 81
3383

RABCOCK & DAVID

XOLAVID BLEAK
RT. &1 ROX 27

MOORE TD

B32HE

BE.

BLEAR

REUBEN HBABDOCK % E. T. ACOR JR.
C/A0 REUBEN H, BABCOCK

ROUTE 1
HOGRE ID

ROBERT F.
Fele BOX

BOX 14

BI235

BARTER

e
o

ARCD TR 83213



E. T, aL0R IR,
TRRIGATION
EOUTE ¢ BOY 13
MOOHRE T H325%

LESTER ADAHE
ROUTE 1 BOX 1
MaCEAY Th 83251

AETHE CASUALTY % SURETY COMFANY
LOANE-WESTERN  IME. RECEIVER
B0 RBOX B6s1

BOTERAN MT 59772

oM 4. AIKELE
BOUNTAEIN UALLEY FARWE
BY. #1 BOX 43R

MOORE Th BEZED

HERMAN ATRELE
ROUTE 1 BOXY 41
HOORE In 2325%%

HERM&HR & ERIC AIRKELE
BRA ERA FLAT FARMS
Pes BOXK LD

RGO YT BRZLE

JUEL ATKELE
ROUTE 1 BOX &H30
HODRE IR B3255

HICHAEL AIKELE
BT« #1 BOX &3
HOGRE ID 833255

BTEVEH J. AIKELE
ROUTE 1 BOX S3F
HOORE ITH  B3285

. IREHE ALLEHN
ROUTE 1 BOX L25
ARCO I 83213

DEAN ANDERSEN
ROUTE 1 BOX AL
MOORE TD B3I255



JeCKE L OR LS
BOOTE 1 B

g 0. HALKER
#
MOGRE Th 832

01
119
55

NED R. WALKER
S . RO ED

RO TR B3Z2LG

YOUREG HARVEY HaLRER
ROUTE 1 BOX 200
gROCO ID B3E213

EREESTINE L. WalLatE
Ha24 Takea avVE.

BOX 27848
L VEGAE NV

8124

GEORGE L.
ROUTE 1
HOGRE In

WHEELER
BOK 8%

BEITG

DARRELL G, WILBURN

SO RYRER -RIUGE ROAD
REAMOHS Ca 92045

LEON L. WILLIAMSE

DARLIHGTON ID B3Z31

JAEMIE HOODBRIDGE
Fol. BOX 44
MatkayY ID B3251

RITREK VERNON WOORRBURY
ROUTE 1

M&URaY 10 83251

L VERNOMN -HOODBURY
ROUTE 1

HADESAY TD 83251

HAaRDONMA ZOLLINGER
STaR ROUTE
MALKaY [D 833251



VIVEA TAYLOR
P, BOX 291
HAEDKAY In BIZE1

HORpA TECHICR
BT. #1 BOZ 30
MOORE IT B3E5L5

ROBERT M. THORNTOHM
ARCO I 83213

SPEMCER M., TOONE
Bofi. BOX 820
ARCG 1D BEZLZ-0820

SFERCER W. TOUNE
ol BOX 8249
ARCO IR 832136820

RICHARD A, TUTHILL
Pl BANCH

4500 IMPERIAL AVENUE
SHN BTEGH CA 921173

OEE 3. VAMNETTEN
ROUTE 1
DARL ITMGTOR TH 823231

[ty KEITH WabDOURR
MOORE TD H320%

ROBERT . WADROURS
ET. #1 BOX 42
MOORE T0 3255

ROYAL K. WADDOURS
ROUTE $RON: LI9R
MOORE TD 832595

WalE A. WARDOUFS
ROWUTE 1 BROX 20
HOORE I0 B3255



RICHARD A, BMITH
7ok ROUTE
MHADKaY 1D 83231

JOE 3. BHITH ESTATE & ALBERT RaARCOOK
50 DALE SHMITH
HOORE ITD 835255

GHITH RANCHES IRC,
/0 HARLAN SHITH
DARLTHETOR ©0 B3231

MITOHELL T, SORENBEN
ROMITE 1 BOX &X
MOORE ID 83253

HORMAN K. SOHARDR
Jadd BUCKSKIN DRIVE
COEUR D/ albBdE ID 83814

W T, SOWARIE
ROUTE © BOX 8%
MOORE 1D 83255

ROBERT L. SPRAKER
ROUTE 1 BOX 4383
AR T 83213

B. OCHRAIG STEWART
RT. #1 BOX G8EB
MOOGRE TD 93285

GERALT STEWART
ROUTE 1 BOX G599
HOORE TID 83253

WAYHE STORER

Pofl, BOX 393
MACKAY T B3251

SUNSET TRUST UORGANTZATION
REHTE 1 ROX 203
ARCO ID 83213



BARAH HAVER ESTATE
L/ HOLAR SAYER

Pufh, BOXY 213

Mackay 10 B37251-0213

SUHOOL DISTRICT £182
HeDRaY T0aARHO B3251

BOUGLASE BCHUREHAM
ROWTE 1 BOX. ZES
ARCO TN BERILE

WATHE G. SCHWARTZ
FLO B0 993
HOORE 1T B3ZSS

CaRY E. SCOUTENM
Pofl. BOY 462
HOURE TR 83255

HILLTA&M &, SEEFRIED
Fof. BOX 174
uallrayYy I 83251

L. A SBHELTON
872 HIGHFOINY DRIVE
CLAREMONT €& %1711

LARY B, BILVER
2AET4 STHFFORD HOAD
CALBHELL 1D B34005

BELORES M. SIMMONS

STak ROUTE
MACKAY I H3E201

LLOYH- L. SMITH
ROUTE 1
MACKAY TN 83251

ORUILLE E. SHITH
RT. #1 BOY 52
DARLINGTON ID 83231



MILTON H. REESE
ROUTE 1 BOX 1372
Batll ID BE347

ERNEST T, REYHOLIRS
BERLIMGTON I 83331

RICHSRED E. REYROLEG
BOUTE 1 BOX 73
MOGRE Th 83255

JEMES 4, RIMNIDFLEISOH
Poe BOX &2
AROT IR BRZIZ-0047

VERMON ROCHE
BTaR ROUTE
Manray Ih 2335

He MIMN ROCK
.. BOX 414
MAUKaY 10 B3251-0414

JE

ROUGLAS G. ROSENKRANCE

RT. 1 ROX 24
HACKAY ID B3251

LYNN . ROTHWELL

HOUTE 1
BARLINGTON 1D 83231

a. ELT BAYER
ROUTE 1 BOX 11

HAaCKaY In 83251

. T. SAYER

Fa0. BOX 1061
MACKAY ID B3251-01401

HAX HW. SaAYER

ROUTE 1 BOX 10490
LESLIE I B3255



THOMAS DEM&N FEHOE
FL.0. BOX 294
HAlKaY Ih 83251

MARGHAL TOOD FPERKEE
BET. %1 BOX &%
MOORE In Q325

HERLIN PHILLIPS
ROMTE 1 BOY 447
AREG ID BAZLE

FIOARD LIVESTOOR 0.
FIOaRD In §33%44

JUHN L. FOWERS
PO, HOX 493
Malhkay ID 83251

LAVELL E. PURGER
ROUTE 1 BOX 1204
HOORE I B3IZSE

FanlyY PURSER
ROUTE 1 ROX 1204
MOORE ITt 832005

A LARRY QUIST
ROUTE 1 ROY 203
ARCO TD 83213

FHILIF A. RATHEBUN
C/o0 WAYHE L. RATHBUR
ROUTE 1 BOY 83
MOORE ¥0 83255

FHILIF A. HATHRUNM
ROUTE 1 BOX 87
MOORE TH B3355

WAYNE L. RATHBUN
221 SKYLAMD DRIVE
RICHLAND Wa 99352



DAMIEL P, MULICK
GTaR RO

R
MEOKAY Th

Tk

BEESL

E. Vo HUMTZ
156G EafT CALIFORNTA BLVE.
FASATERS Ta 21104

GERALD DaVID NELBON
STaR ROUTE
MACKAY 1D BEZGL

PAURART B HEWLETT
IRRIGATION B
.0, BOX 388
EaliaY ID BIZGI

BOOT K. PARKINSON
ROUTE | BOox 222
RGO I BI213

ROGHEY 4. FEARGON
ROUTE 1 50X 38
HOORE I 83235

JAY F, PEARSOM & LARMAN B, AMDERSEN
C/70 46Y F. PEARSON

FOUTE 1 BOX 47

HOORE I0 B32355

BYROM PEHREOM
BARLINGTON I 83331

LY G. PEHREBON
IREIGATION

BARLINGTON 10 83231

Ay

HALLNEE PEHRSON

2112 WAHLRUISY
THaHT FaALLS T0 83401

RAMDY B. FEHRGOHW
Foll, BOX 239
HACRAY ID 832351



RYan &, HCAFFEE
ROUTE 1
LESLIE T HE2LT

BOOTY L. HOAFFEE
#,40. BOX 282
MACHEAY ID B3E251-428Z2

doo WL MECAELIH
At M EL-HEGAEETER 59y fhers

Fop [ B 455 B o
RAGKAY- LI B3ISL o L. gz

LYHM J. HMETOCALF
ROUTE 1 BOX 35
UARLINGTON IDh 83231

HWILLIAM M. MILLER ESTATE
L/ BLEMM K. RITYER

Bafr, ROY 114G

CHALLIG 10 BE224

WeMbs L, MONSON
OTERRY . HONBON
DARLINGTON IR 83231

BRENT MORGAN
ROUTE 1 ROX 87
HOORE ID 33255

fre ETHEEL MOBS
ROUTE 1 BOX 102
MOORE InL 83255

GEHHIE K. HOBS

ROUTE 1 BODX 164
MOGRE TD 32535

ROBERT K. MOBE
RT. #1 RBROX 120
MODRE IN QE24E5

HOUNTATIN UalLEY FARMS
/0 J0E LAMBERT
ROUTE 1 HO¥ 4634

N g B . RN ETTER T N M pee e e

o P S

FE A



JAMES C, LAMBERT
BOUTE 1
HAEUKAY IH 83251

GaRY B, LAMBEON
F.0. BOY 262
HADKAY I g33751-G2462

KaTHLEEN O, LAMEEON
Foil, BOX 242
HACRAY IR 83251

GHER LOFTUS
BY . §1 BOX 114
MOOGRE In B3E25S

BON&LD B, LORD
IRRIGATION
EOUTE 1

Matikay ID 93251

LOBT RIVER HWEST
IRRIGATION &3

CA0 RalLFH 5. PARKINGSON
ROUTE 1 BOX 228

aRCO ID B3213

MICHAEL L. MARINAC
Poil. BOX 232
HAaDkaY ID 83251-0252

AMITA G. MOAFFEER
BT, %1 BOY 458
ARDO TR BEZLE

JAUK MUAFFEE
RT. &1
DARLINGTOM I 83231

KEMNMETH L. HOAFFEE

Fr.0, BOX 815
ARCO I 83213-081%

HELVIN C. MCAFFEE
I9450 WEST KLAMATH ROAD
MEEA Wa 99343



LAW OFFICES
HOLDEN, KIDWELL, HAHN & CRAPO

FRED J. HAHN WEST ONE BANK BUILDING ARTHUR W. HOLDEN [1877-1967)

KENT W FOSTER 20, BOX 50130 HOBERT B. HOLDEN {1911-1871]
- A - TERRY L. CRAPD (1939-1082)

L1 b, P e IDAHO FALLS, IDAHO 83405 WILLIAM S, HOLDEN (15071568

STEPHEN E MARTIN —_—

CHARLES A. HOMER TELEPHONE {208} 523-0620 R. VERN KIDWELL, OF COUNSEL

GARY L. MEIKLE TELEFAX (208) 523-9518

MICHAEL D. CRAPC
GAYLE A SORENSON
DONALED L. HARRIS
GREGOR S CHVISUK
RANDALL B, REED
MARIE T, FEELEY

ROBERT M. FOLLETT April 12, 1990

APRI3 1990

Department of Water Resourpes

Keith R. Higginson, Director

IDAHO DEPARTMENT OF WATER RESQURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Matter of Applications for Permit and Applications for
Transfers Nos. 34-7247, 34-7296, 34-7410, 34-7483,
34~7486, 34-0496/0692/T921, 34-2428, 34-2417, and 34-2419,

Dear Mr. Higginson:

We are writing to formally request, on behalf of our
clients, Mitchell D. Sorensen, Juel Aikele, Michael Aikele,
M. Todd Perkes, and Everett T. Acor, Jr., the applicants for
permit and for transfer in the above-entitled matter, a
postponement of the combined hearing scheduled on the above
numbered applications for April 24, 25 and 26, 1990, for an
indefinite period of time until a satisfactory study can be
completed to supply adequate information upon which to base
appropriate decisions with respect to operation and management
of the water supply in Basin 34 as a whole.

After wrestling with the matter for several months now and
becoming more familiar with the water supply problems facing
the entire Big Lost River Basin, it has becone apparent that
the proceedings on the above numbered nine applications will
potentially have a major impact on many aspects of water use
and management within the entire basin. This particular
combined proceeding on the nine applications, however, is
directed only to a very small and insignificant fraction of the
basin and its water supply and management issues.

You and others of the Idaho Department of Water Resources
have been engaged in a monumental effort to bring some order
out of the chaos in this basin, and it is our observation that
this particular proceeding is interfering with and retarding




Keith R. Higginson, Director
April 12, 19%0
Page 2

the desired results of such statesmanship. While the few wells
involved in this particular action are of crucial importance to
the individuals who own and operate them, they are unimportant
in the extreme on a basin-wide scale. The importance of the
legal and social issues raised in connection with the current
proceeding on these nine pending applications is greatly out of
proportion to the relative insignificance of the five wells in
the hydrologic and hydrogeologic circumstances of the basin.
The specific social and legal issues raised in the matter of
these nine applications are by no means comprehensive nor are
they even necessarily representative of the basin-wide
concerns. The situation suggests to our mind the analogy of a
small tail wagging the dog.

In support of our regquest and motion for postponement, we
would suggest the following considerations:

1, Economic conditions in the Big Lost River Basin
are not healthy. The pending proceeding has
resulted, and will continue to result, in draining
resources the participants can ill afford to expend.

2. There appears to be an adequate supply of water
within this basin to accommodate the needs of all
current water users and more. United States
Geological Survey estimates suggest some 2.6 million
acre feet of water is stored in the upper 200 feet of
the aquifer, and that there is an average discharge
into the Snake Plain Regional Aquifer, south of Arco,
of some 425 cubic feet per second. It appears that
there is more than adequate water for everyone if it
can just be made available and managed in some
appropriate and acceptable manner.

3. So far, we are unaware of any evidence or even
suggestion that any of the five wells related to the
nine applications are, or have been, causing any
direct injury to any specific water right. On the
other hand, the most the current status of the
hydrogeological information appears to show is that
possibly the pumping of these five wells, in




Keith R. Higginson, Director
April 12, 1990
Page 3

combination with some 350 other wells in the basin,
contributes to a cumulative depletionary effect on
the groundwater present in the basin. It is believed
that the groundwater and surface water supplies in
the basin are closely related and that groundwater
levels have a substantial effect on surface flows.
The Department of Water Resources has apparently
concluded, however, that drought conditions for the
past four years have had, and are having, a much
greater impact upon both surface flows and
groundwater levels than all of the groundwater
pumping combined. Even the theoretical effect of the
pumping of these particular five wells cannot be more
than miniscule.

4, We understand the 1990 legislature has
appropriated funds which can be used in the
Department's efforts to gain more knowledge of the
hydrogeologic conditions and perhaps to assist as
well in development of a management program to help
assure adequate water supplies for all users. While
we are probably not the ones to suggest the specific
type of studying that needs to be done and what would
be the wisest use of that money, we would certainly
favor its wise use and application and think that it
might at least be enough to precipitate the
commencement of the requisite studying and planning
or implementation of a satisfactory management
program. At least some portion of the resources that
could be saved by avoiding or postponing litigation
over the nine pending applications could potentially
also be available to assist in this effort.

5. As some of the legal issues raised in this
particular proceeding are very complex and will be
relatively new to the Idaho courts, the end results
are probably uncertain and possibly undesirable.

Such issues might include the possible applicability
of an equitable estoppel type of theory to efforts by
IDWR to enforce cease and desist orders for wells
which have been in use for five to twelve years, and
in which, and as a result of which, there has been
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a very substantial investment with the knowledge and
implied acquiescence of IDWR. Whether there is or is
not merit in any estoppel argument, it will not
likely change in any material respect as a result of
a postponement. Additional issues may include a
construction of the new statutes, Idaho Code
§42-1416(2) and Idaho Code §42-1416A. VYou are well
aware that of the nine applications involved in the
combined proceeding, with respect to all but two, the
circumstances surrounding any water use related
thereto arguably constitute either a permitted
expansion under §42-1416(2) or an accomplished
transfer under §42-1416A. Only 34-7410, relevant to
which there is no water use because no well has ever
been drilled, and 34-7296 are exceptions. The facts
relevant to 34-7296 probably give rise to one of the
strongest cases that can be made for estoppel, and of
course there is a pending application for transfer of
three licensed rights as an alternative means to
protect the operation of the well also. Last summer
when IDWR issued show cause orders, it was necessary
for many of our clients to respond, in part, with
criticism of IDWR's delays in processing these
applications, and in the event of litigation, it
seems it would be essential to raise the estoppel
issue. However, we are not suggesting that these
applications ought to just languish forever. The
postponement of action on 34-7410 pending the outcome
of a study in the continuation of efforts to effect
an appropriate management program for the basin which
would permit development of that application,
certainly would result in no adverse impact to anyone
except the applicant, because no well has been
drilled and no water is yet being diverted and used
pursuant thereto. Likewise, with respect to 34-7296,
although the well has been in use for approximately
ten years, its use could be continued under the three
rights which are the subject of the proposed
transfer, temporarily, until such time as an
appropriate management plan is in place so that
34-7296 could be granted without the perceived
negative impacts. Nor will the other seven
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applications remain unaddressed as a result of a
postponement. SRBA claims have already been filed
raising the 42-1416(2) and 42-1416A arguments. IDWR
has stepped-up the SRBA procedure for Basin 34 so
that these items will probably be addressed next year.

We will very much appreciate your early consideration and
ruling on this motion for postponement. We submit there is
nothing to lose by postponing the hearing on the pending
applications and potentially much to gain, including focusing
the attention, energy and resources which are being diverted by
this matter to the more important matter of developing a
comprehensive management plan for the Big Lost River Basin,

Qur clients would like to assist and are trying every way they
know how to do so in this effort.

Yours very truly,

i e

Kent W. Foster
#7161.00/srr

cc: Gary D. Slette
Mitchell D. Sorensen
Juel Aikele
M. Todd Perkes
BEverett T. Acor, Jr.
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Keith Higginson, Director

IDAHO DEPARTMENT OF WATER RESOURCES
1301 North Orchard Street
Statehouse Mail

Boise, Idaho 83720

RE: Water Problems in the Big Lost River Basin
Dear Mr. Higginson:

We have reported to our clients, as best we are able, the gist
0f our meeting on March 15, 1990. They were pleased that we were
able to meet together and to have a candid and extensive
discussion. They have asked us to convey to you that they will be
happy to have you meet with the expert hydrogeologists, and if you
desire to have either Mr. Jack or Don Barnett present you have
permission to invite either or both.

As you know, we represent only six individuals, and of course
their combined pumping of groundwater is a small fraction of the
total groundwater pumping which occurs in the basin, These six
are very concerned about the drouth and the impacts it may be
having on surface flows and groundwater levels in the basin.

While they do not pretend to know who specifically is being
adversely affected, or how much of the problem may actually be
attributable to lack of precipitation and how much to groundwater
pumping, they are completely willing, in principle, to participate
in any reasonable program designed to provide needed relief from
the drouth during the 1990 irrigation season. They are also
willing to assist however they may be able in the formulation of a
long-range plan to properly resolve water management and
distribution problems for the entire basin or any specific portion
to which their water rights and use may be directly related.
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These six clients do not profess to know which specific
water rights may be affected during the coming irrigation
Season, or where or how storage or pumped water might be
provided to mitigate detrimental impacts. However, assuming
enough other surface and groundwater users are willing to
participate, and IDWR and/or the private experts can design a
feasible program for augmenting any rights that can be
determined to need augmentation, to the extent they are
economically able to do so our clients are prepared to
contribute their fair share.

They are looking forward to your meeting with all
groundwater pumpers, and in the meantime will encourage
everyone they can to attend, to be positive, and to prepare to
participate in an appropriate community wide effort. If any of
these six can be of assistance to you in some specific way,
they hope you will feel free to call upon them.

Yours very truly,
Kent W. Foster
#7166.00/sTT
cc: Governor Cecil D, Andrus
Gary D, Slette, Esq.

Ray W. Rigby, Esq.
Norm C. Young
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Mr. Reith Higginson

Idaho Department of Water Resources
1301 Worth Orchard

Statehouse Mail

Boise, ID 83720

RE: Big Lost River

Dear Keith:

I am planning to attend the meeting on March 15 in
Tdaho Falls, at which time you would like us to discuss a
temporary resolution to the Big Lost River area problem. T
applaud the efforts that you, Norm and other Department
personnel have expended with regard to this issue, however, I
must confess that I am left iIn the dark as to what a plausible
short-term "fix" might be. I would appreciate receiving from
the Department their views or suggestions as to how we will
begin the discussions at that meeting. Neither the Department
nor Kent Foster and his clients have advanced any position from
which they would offer a short-term solution either, Quite
frankly, that meeting will be expensive for my clients to have
me attend, and I know they would feel better if we had some
parameters from which to start. My clients do not believe that
permitting the owners of the contested groundwater wells to
continue pumping as in previous years 1is in any way a
resolution to the problem or an action that is advantageous to
them. They believe that they have to take action now to begin
abating the problem.

I realize the discontinuation of past practices of
groundwater pumping and certain transfers of water will create
economic hardships for certain individuals. However, it must
be realized that many of my clients have borne the effects of
unfettered groundwater development, which has deprived them of
their priority surface rights. I Jjust spoke with one of them
who last year was able to bale 350 bales of hay, when a normal
crop year would have produced 12,000 bales,
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On a related matter, I have recelved requests from
some of my clientg to attend that meeting, if for nothing more
than to observe the proceedings. I have heard that
departmental personnel have refused that request, and am
somewhat unceritain as to how I explain to them why they can't
attend, other than that is the wish of the Department, If we
are truly searching for some "middle ground®, perhaps it would
be advantageous for those who can make the decision to attend
the meeting, 1if for nothing more than to observe and to advise
their respective counsel. In any event, I will defer to the
Departmentfs wishes concerning their attendance.

At my clients direction, I will attend the meeting;
but would certainly appreciate any further input that you can
provide me as to a discussion framework. Should you care to
discuss this matter, I would be happy to receive a call fromn
either you or Norm.

GDS/mw
48791

¢c: Chuck Brockway
Lawrence Babcock
Dale Smith
Larry Reynolds
Lew Rothwell




NELSON, ROSHOLT, ROBERTSON, TOLMAMN & TUCKER

Chartered
ATTORNEYS AT LAW

THOMAS G, NELSON . )
(O RESHOLT 142 3rd AVENUE NORTH oise Office

1020 MAIN ST, SUITE 409
J. EVAN ROBERTSON PO BOX 1906 B (. BOX 2138
STEVEN K. TOEMAN TWIN FALLS, IDAHO 83303-1906 B0OISE, IDAHO 83701-2139
JAMES €. TUCKER . ' "
TERRY R. MclIANIEL TELEPHONE (208) 734-0700 THE?:S [szs;za(ﬁ).;éiom

GARY D). SLETTE FAX (208) 736-0041

F. BRUCE COVINGTON

JERRY |ENSEN

CAROLYN M. MINDER

BRUCE M. SMITH

G. RECHARD BEVAN

GARY L. QUIGLEY Marcn 20, 1990
TIM J. WILEIAMS

SHARON F. DUNKIN

JUSTIN R, SEAMONS

Mr. Keith Higginson
Idahe Department of Water Resources
1301 North Orchard
Statehouse Mail bt od i
Boise, ID 83720 department of W

MARE 11920

Doy
e 5

aiN

e

HEMIN

Dear Keith:

I met today with representatives of the Big Lost River
Waterusers Association, The meeting was conducted in response
to vour request made at last Thursday's meeting, in which you
solicited the support of the Association for an interim measure
£0 sustain reasonable irrigation supplies in 19290. After much
deliberation, the representatives of the Association have asked
me to express their willingness to cooperate in a temporary
program whereby groundwater would be used to augment surface
water flows for irrigation, It is our understanding that any
proposal for 1990 would provide for groundwater pumpers to pump
groundwater into the District canals for delivery to surface
waterusers in the District at a rate similar to that received
by them in 1961 or a representative year, Any such proposal
would be contingent upon the first water out of the wells going
to satisfy the earlier priorty rights of the surface waterusers
prior to delivery elsewhere,

The members of the Association are aware of the
complexity and the magnitude of the problem faced by all
waterusers, and desire to work with the Department and the
other waterusers to reach a productive solution. We look
forward to the Department's scheduling of a meeting with the
groundwater pumpers to see if your proposal can be embraced by
them as a group. Hopefully, the Association's willingness to
compromise will result in improving community relationships.

Yours truly,
/’)"

~

(>

Gary D. Slette

GDS:mw/50061

cc:  Governor Cecil D. Andrus
Big Lost River Waterusers Association
Kent Foster
Norm Young
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