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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE
STATE OF IDAHO
IN THE MATTER OF REQUIRING MEASURING
DEVICES AND CONTROLLING WORKS ON RUSH

CREEK, A TRIBUTARY TO THE WEISER RIVER,
WATER DISTRICT 67.

PRELIMINARY
ORDER

N N N’

FINDINGS OF FACT

1. Diversions of water from Rush Creek and its tributaries are controlled and
regulated by the watermaster of Water District no. 67, Weiser River.

2. The water rights authorizing diversion of water from Rush Creek were decreed in
the case of Muir v. Allison, (7" Judicial Dist. 1921). The Muir decree required construction of
measuring devices and controlling works by the appropriators.

3. On September 24, 1986, the Idaho Department of Water Resources (IDWR)
issued an order requiring installation of headgates and controlling works for diversions of water
from Rush Creek and its tributaries. A water right holder could seek an exemption upon a
showing that the structures were either unfeasible or unnecessary.

4. Not all of the waterusers owning water rights authorizing the diversion of water
from Rush Creek and its tributaries have installed, constructed, and maintained adequate
measuring devices and controlling works for the administration by the watermaster and delivery
of water to the waterusers.

5. The watermaster of Water District no. 67 has been required, in some cases, to
determine water deliveries by estimating diversion rates based on imprecise methods of
measurement or control.

CONCLUSIONS OF LAW
1. Idaho Code § 42-701 states, in part:

(1)  The appropriators or users of any public waters of the state of Idaho shall
maintain to the satisfaction of the director of the department of water resources
suitable headgates and controlling works at the point where the water is diverted.
Each device shall be of such construction that it can be locked and kept closed by
the watermaster or other officer in charge, and shall also be of such construction
as to regulate the flow of water at the diversion point. Each such appropriator
shall construct and maintain, when required by the director of the department of
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water resources, a rating flume or other measuring device at such point as is most
practical in such canal, ditch, wellhead or pipeline for the purpose of assisting the
watermaster or department in determining the amount of water that may be
diverted into said canal, ditch, wellhead or pipeline from the stream, well or other
source of public water. Plans for such headgates, rating flumes or other
measuring devices shall be approved by the department of water resources.

(3)  Any appropriator or user of the public waters of the state of Idaho that
neglects or refuses to construct or maintain such headgates, controlling works, or
measuring devices. . ., upon receiving ten (10) days’ notice from the director of
the department of water resources within which to begin and diligently pursue to
completion the construction or installation of the required device or devices or to
begin and diligently pursue to completion a remedy to such defects as exist in
accordance with said notice, then the director of the department of water
resources may order the duly qualified and acting watermaster of the water district
to shut off and refuse to deliver at the point of diversion, the water owned by such
appropriator or user until the user does construct and maintain such headgates,
controlling works or measuring devices or remedy the defects which exist or the
director may take action pursuant to section 42-1701B, Idaho Code, to enforce the
requirement to construct, install or maintain such devices.

(4)  The appropriators or users of the public waters of the state of Idaho shall
be given a reasonable time within which to complete construction of such
headgates, controlling works or measuring devices, depending upon the size and
extent thereof, when due diligence has been used in the prosecution of such work.

2. An order should be issued again requiring the water users of Rush Creek and its
tributaries to install, construct, and maintain adequate measuring devices and controlling works.

ORDER

IT IS HEREBY ORDERED that on or before June 1, 2001, the water users diverting
water from Rush Creek and its tributaries shall install, construct, and maintain measuring
devices and lockable controlling works of a type acceptable to IDWR, unless expressly
exempted by IDWR after a showing by a water right holder that the structures are unnecessary.

IT IS FURTHER ORDERED that, after June 1, 2001, the watermaster shall shut off
and refuse to deliver water from Rush Creek and its tributaries to any water user authorized to
divert water from Rush Creek and its tributaries who has not installed, constructed, and properly
maintained adequate lockable controlling works and measuring devices.

Dated this Z8—day of February, 2001.

GARY SPACKMAN
Western Regional Manager
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CERTIFICATE OF MAILING

I hereby certify that on the ¢ZX day of February 2001, I mailed a true and correct copy,
postage prepaid, of the Preliminary Order to those listed below:

WG ATTEBERRY
3494 RUSH CREEK RD
CAMBRIDGE ID 83610

ROBERT L BUMGARNER
PO BOX 264
CAMBRIDGE ID 83610

HENRY J DEKKER
PO BOX 94
CAMBRIDGE ID 83610

KEITH & HELEN FORD
RT 1 BOX 236
CAMBRIDGE ID 83610

DORIS & THOMAS HUBBARD
3042 LEGG LANE
CAMBRIDGE ID 83610

REX D JONES
3030 RUSH CREEK RD
CAMBRIDGE ID 83610

MELVIN & BESSIE NEWBOLD
3473 RUSH CREEK RD
CAMBRIDGE ID 83610
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attson

Secretary

MARGORIE BEMIS
PO BOX 188
CAMBRIDGE ID 83610

ROBERT M CUTLER

525 WICKHAM FEN WAY

BOISE ID 83709

MELVIN A DOTSON
3101 RUSH CREEK RD
CAMBRIDGE ID 83610

PATRICIA J HELDT
3447 RUSH CREEK RD
CAMBRIDGE ID 83610

JERRY SCOTT HUGHES
PO BOX 217
CAMBRIDGE ID 83610

CARROLL P KEMP
POBOX 111
CAMBRIDGE ID 83610

RANDY E NOAH
2874 WARFIELD LANE
CAMBRIDGE ID 83610

JAMES L BUMGARNER
2934 HIGHWAY 71
CAMBRIDGE ID 83610

DEMOSS & SON
DRAWER V
NEW MEADOWS
ID 83654

GARY FARRENS

RT1

BOX 206A
CAMBRIDGE ID 83610

ERNESTINE & LAMAR HILL
755 S W BRENT
JOHN DAY OR 97845

CAROL JEAN FINLEY
PO BOX 217
CAMBRIDGE ID 83610

MARY & MORRIS MCCOY
HC 69 BOX 3200
CAMBRIDGE ID 83610

ROBIN THORESON
PO BOX 205
CAMBRIDGE ID 83610




ETHEL PEARSON
PO BOX 205
CAMBRIDGE ID 83610

RIDENOUR ESTATE
C/O PAM RUSSELL

6880 COLEHAVEN LANE

BOISE ID 83704

JAMES R WARREN
PO BOX 103
CAMBRIDGE ID 83610

KERMIT L WIGGINS
PO BOX 86
CAMBRIDGE ID 83610

BERT POTTER
PO BOX 84
CAMBRIDGE ID 83610
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ROBERT W PETERSON
PO BOX 66
CAMBRIDGE ID 83610

JAMES SHAW
621 FOOTHILLS DR
ONTARIO OR 97914

HOWARD WELCH
PO BOX 25
CAMBRIDGE ID 83610

WOODROW F HELDT
RT 1 BOX 233
CAMBRIDGE ID 83610

HENRY C DIBBLE
2984 MILL RD
CAMBRIDGE ID 83610

WILLIAM C PHIPPS
RT 1 BOX 227
CAMBRIDGE ID 83610

HUBERT & BETTY WARD

3561 WARD RD
CAMBRIDGE ID 83610

LEONARD E WERNER
PO BOX 211
CAMBRIDGE ID 83610

CITY OF CAMBRIDGE
PO BOX 220
CAMBRIDGE ID 83610

STEPHEN BERARDINELLI

2909 HIGHWAY 95
CAMBRIDGE ID 83610




CERTIFICATE OF MAILING

I hereby certify that on the _1 day of March 2001, I mailed a true and correct copy,
postage prepaid, of the Preliminary Order to those listed below:

.

Lisa Mattson

Secretary
BRUCE SMITH LARY WALKER
MOORE SMITH BUXTON & 232 E MAIN GERALD MYERS
TURCKE CHTD PO BOX 828 2189 BONNER RD
225 N 9™ ST STE 420 WEISER ID 83672 MIDVALE ID 83645

BOISE ID 83702
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CERTIFICATE OF MAILING

I hereby certify that on the {4 day of March 2001, I mailed a true and correct copy,
postage prepaid, of the Preliminary Order to those listed below:

Lisa éattson

Secretary

BRETT NEWBOLD
3488 WARD RD
CAMBRIDGE ID 83610
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EXPLANATORY INFORMATION

TO ACCOMPANY A
PRELIMINARY ORDER

The accompanying order or approved document is a "Préliminary Order” issued by the
department pursuant to section 67-5243, Idaho Code. It can and will become a final order
without further action of the Department of Water Resources (department) unless apa

petitions for reconsideration. files an exception and brief, or requests a hearing as further

described below:

PETITION FOR RECONSIDERATION

Any party may file a petition for reconsideration of a preliminary order with the
department within fourteen (14) days of the service date of this order. The department will act
on a petition for reconsideration within twenty-one (21) days of its receipt, or the petition will be
considered denied by operation of law. See Section 67-5243(3) Idaho Code.

EXCEPTIONS AND BRIEFS

Within fourteen (14) days after (a) the service date of a preliminary order, (b) the service
date of a denial of a petition for reconsideration from this preliminary order, or (c) the failure
within twenty-one (21) days to grant or deny a petition for reconsideration from this preliminary
order, any party may in writing support or take exceptions to any part of a preliminary order and
may file briefs in support of the party’s position on any issue in the proceeding with the Director.
Otherwise, this preliminary order will become a final order of the agency.

REQUEST FOR HEARING

Unless a right to a hearing before the department or the Idaho Water Resource Board
(Board) is otherwise provided by statute, any person aggrieved by any final decision,
determination, order or action of the Director of the department and who has not previously been
afforded an opportunity for a hearing on the matter may request a hearing pursuant to section
42-1701A(3), Idaho Code. A written petition contesting the action of the Director and requesting
a hearing shall be filed within fifteen (15) days after receipt of the denial or conditionat approval.

ORAL ARGUMENT

If the Director grants a petition to review the preliminary order, the Director shall allow all
parties an opportunity to file briefs in support of or taking exceptions to the preliminary order and
may schedule oral argument in the matter before issuing a final order. If oral arguments are to
be heard, the Director will within a reasonable time period notify each party of the place, date
and hour for the argument of the case. Unless the Director orders otherwise, all oral arguments
will be heard in Boise, Idaho.

CERTIFICATE OF SERVICE

All exceptions, briefs, requests for oral argument and any other matters filed with the
Director in connection with the preliminary order shall be served on all other parties to the
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proceedings in accordance with IDAPA Rules 37.01.01302 and 37.01.01303 (Rules of
Procedure 302 and 303).

FINAL ORDER

The Director will issue a final order within fifty-six (56) days of receipt of the written briefs,
oral argument or response to briefs, whichever is iater, uniess waived by the parties or for good
cause shown. The Director may remand the matter for further evidentiary hearings if further
factual development of the record is necessary before issuing a final order. The department will
serve a copy of the final order on all parties of record.

Section 67-5246(5), Idaho Code, provides as follows:

Unless a different date is stated in a final order, the order is effective fourteen (14)
days after its issuance if a party has not filed a petition for reconsideration. If a
party has filed a petition for reconsideration with the agency head, the final order
becomes effective when:

(a) the petition for reconsideration is disposed of; or
(b) the petition is deemed denied because the agency head
did not dispose of the petition within twenty-one (21) days.

APPEAL OF FINAL ORDER TO DISTRICT COURT

Pursuant to sections 67-5270 and 67-5272, Idaho Code, if this preliminary order
becomes final, any party aggrieved by the final order or orders previously issued in this case
may appeal the final order and all previously issued orders in this case to district court by filing a
petition in the district court of the county in which:

L. A hearing was held,

ii. The final agency action was taken,

. The party seeking review of the order resides, or

iv. The real property or personal property that was the subject of the agency action

is located.

The appeal must be filed within twenty-eight (28) days of this preliminary order becoming
final. See section 67-5273, Idaho Code. The filing of an appeal to district court does not itself
stay the effectiveness or enforcement of the order under appeal.
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