.
Lo

'State ofIdaho i T T
DEPART MEN T OF WATER RES.URCES

_ Phone (208) 327—7900 Fax (208) 327-7866 Web Slte www1dwrstate 1d us o
' R DIRKK_E_MPTHORNE .

_ : - Governor. -
L I L T T KARLJ DREHER °
.U September 8, 2003 o ' Drrector.' _
- 'Tex Kauer . _
~*McFarland. leestock Co Inc B
- PO Box 50 '

" Leadore, ID 83465

CERTIFIED MAIL

' Re Consent Order and Agreement R Ll erartmmx of Water F Resausces

Notice of Vrolatron Dated August4 2003 : SR ERNIY ra“ferf" Region
.' Dear Mr, Kauer

Pursuant to our meetmg on September 4, 2003 please ﬁnd enclosed a Consent Order and
'Agreernent regarding the Notice of Vrolatxon dated August 4,2003 that the Idaho
Department of Water Resources sent to you. ‘Note the terms of the agreernent and all

) -comphance dates and fees or c1V11 penaitles strpulated n the attached order '

. Please careful}y TEVIEW. and cons1der the terrns and condrtlons of thrs proposed order a.nd
o .agreement If you agree w1th the terms and condrtlons piease 51gn the document and
O return it drreotly to me as soon as possrble If you have congerns or ‘questijons about the
proposed order and agreement or if you wish to propose revisions or provrde other input,
call me directly or submit written comments to me at the office llsted on this letterhead.

I look forward to your prompt reply and a final resolution of this matter.
Res Iy

{“im Luke
Water Distmbution Section

Cc: Dan Smith, Watermaste
Bob Foster, IDWR Salmon Fie
JDWR Eastern Region . '
John Homan, Idaho Attorney General’s Office
Roxanne McCarthy, _IDWR Adjudrcatron Bureau
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BEFORE THE DEPARTMENT OF WATER RESOURCES
OF THE STATE OF IDAHO )
- 'C_ONS._ENT OR_DER AISD_AGREEMENT |

R In the matter of Notice of Vlolatmn and Cease and Desist. Order dated. August 4,2003,
o 1ssued to McFarland leestock Co. Inc. pursuant to Sectlon 42- 1701B Idaho Code ' :

Fmdmgs of Fact :

1) MeFariand Lrvestock Co Ino (McFarland) is the owner of property s1tuated in
_Seeuons 10, 11,14 and 15, T15N, R27E. ‘McFarland.is authorized to. divert water :
~from Hawley Creek to irrigate a total of 521.7 acres of land w1th1n these sectlons -
‘under water right no.s 74-11, 74-12, 74-16, 74-29 and 74 30 McFarland is also

-authonzed to divert: water from Bull Creek under water ri ght n0.s 74-332 and 74-333 L

- for: 1mgat10n of an add1t1ona1 235 acres in Sections 14 and 23, ‘T15N,R27E. In ~
- particular, water. rrght 74-333 is appurtenant to 160 acres in the SW1/4, Sectlon 14, _
* T15N, R27E, and water right 74-332 is appurtenant to 35 acres in the SESE Sectron :

14 and 40 acres in the NENE of Sectlon 23, T15N, R27E - e

22) It has been documented by the Idaho Department of Water Resources (Department)
-~ that McFarland has been irrigating apprommately 780 acres in Sections 10, 11, 14
“and 15, T15N, R27E. The Department has also documented that these 780 acres are
rmgated by McFarland’s diversion from Hawley Creek. The water supply from Bull

‘Creek was not adequate in 2003 to irrigate those lands authonzed by water rlghts 74- . |

332 and 74-333. McFarIand’s irrigated place of use under the Hawley Creek water
rights therefore exceeds the authorized place of use by approximately 258 acres. This
enlarged place of use occurs specifically within portions of Sections 10, 11 and 14,
T15N, R27E.

3) There are no water rights of record authorizing irrigation of the 258-acre enlargement
from Hawley Creek within Sections 10, 11 and 14, T15N, R27E. Pursuantto a
compliance conference that the Department held with McFarland on September 4,
2003, McFarland explained that the practice of diverting water from Hawley Creek
for irrigation of the additional acreage was initiated by the preceding landowners and
prior to McFarland acquiring the land in 1996. McFarland assumed that valid water
rights existed that permitted the diversion and use of water from Hawley Creek for
1mgatzon of the enlarged development at the time McFarland acqurred the land.

- 4) McFarland filed a temporary change application pursuant to Sect1on 42-222A, Idaho
" Code, with the Department on July 29, 2003 that proposed moving several water -
Tights from other lands ‘owned by. McFarland to the lands in Sections 10, 11 and 14
- T15N, R27E The Department approved the temporary change apphcatlon on J uly
30, 2003 ' :
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"The Department held a compliance conference with McFarland on September 4, 2003. It T
hereby ordered and agreed that: L

Terms of Agreement

- 1) McFarland may continue to 1rr1gate the enlarged development tms year pursuant o

e the Order Authorizing Temporary Change TC-74-1 approved by the Department
- The temporary change approval expxres on November 15 2003 :

) McF aﬂand agrees (o cease and de51st from further d1vers1on of water from Hawley -
-~ "Créek in 2004 for irrigation of the 25 S-acre expansron until valid water rights are '
' obtalned for this land and upon recervmg authorlzatlon ﬁ‘om the. Department

' 3) :Payment of an agreed civil penalty in the amount of $500 is payable to the Idaho -
Department of Water Resources within ten (10) days of the execution of this
-agreement, for the violation 1dent1ﬁed in the Notice of Vloiatlon dated August 4,
2003. : : :

4 _The Department suspends payment of $76,900 of the ongmally proposed civil _
- " penalty. This penalty or any portion may be re-imposed for McFarland’s fajlure to

. fully comply with this agreement, 1nclud1ng continuing unauthonzed 1mgat10n ofthe - - R

258-acre expansion located within Sections 10 11 and 14, T15N R27E pnor to the o
: acqulSltlon of valid water rrghts _

-5) This agreement does not limit the Department or the Watermaster of Water District
74-W to seek future compliance or regulation of said water use for other issues not
directly related to the unauthorized uses that occurred this year.

Dated this day of , 2003.

Tim Luke, Manager
Water Distribution Section
Idaho Department of Water Resources
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CONSENT

Respondent McFarland acknowledges in. general the facts set forth dunng the

LI '_conference and aceepts. fuliy the terms and. conditions of this Order. These terms’ shall be.c.ome e

= ﬂeffecnve upon. executlon by the partles Respondent waives any nght to contest ﬂ’liS Order and i )
L 'consents to the 1ssue hereof : . _ S S S

Szgnedthls dayof 003

Tex Kauer Premdent L
McFarland Lwestock Co Inc
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